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Passenger   rules   tariff,   No.  380,   failure  to  operate  on   schedule  or 

failure  to  carry 772 

Examples  of  a  major  airline's  advertisement  campaign 792 

CAB  Order  72-11-106   (1972),  ACAP  vs.  Trans  World  Airlines 804 

CAB  Order  73-6-9    (1973) 811 

Letter  from  Reuben  B.  Robertson  III,  and  Martin  M.  Temldn.  at- 
torneys from  Herbert  A.  Goldberg,  to  CAB.  dated  Jan.  21,  1974, 
renuesting    final    decision    in    the    case    of   American    Airlines   vs. 

Herbert   A.    GoUherg -- 826 

"How  to  Join  Airline  Club :   8-Year  Wait."  Wa.shington   Star-News, 

Jan.    27,    1974 829 

Consumers  Union,  prepared  exhibits  : 

"How  Airlines  Overcharge  on  Connecting  Flights,"  Consumers  Re- 
ports, May  1972 — 850 

"CAB  Tallies  Complaints  Against  U.S.  Airlines,"  Consumers  Reports, 

Aug.   1972 — 855 

"  'Discount'  Air  Fares :  A  Maze  of  Overcharges,"  Consumers  Reports. 

Oct.    1972 — 856 

"CAB  Speaks  Softly  But  Wields  No  Stick,"  Consumers  Reports,  Nov. 
1972   861 


IX 

Consumers  Union,  prepared  exhibits — Continued 

"A  Small  Step  Toward  Fairer  Air  Fares,"  Consumers  Reports,  Jan.     ^^se 
1973   861 

"Still  Searching  for  a  Correct  Air  Fare,"  Consumers  Reports,   Feb. 
1973  861 

"Meet  the  New  Elite :   Airline  Club  Members,"   Consumers  Reports, 
Apr.     1973 863 

"CAB  Cites  Airlines  for  Overcharging,"  Consumers  Reports,  June  1973_       864 
"Most   Airlines   in    Same   Place  on    Scorecard   of   Complaints,"   Con- 
sumers Reports,  Oct.  1973 865 

Cathy,  Henry  D.,  Jr.,  Director  of  Transportation.  New  Castle,  Delaware, 
and  William  H.  Comer,  Sr.,  Airport  Manager,  Greater  Wilmington  Air- 
port,   prepared    statement 1129 

Civil  Aeronautics  Board,  prepared  exhibits : 

Jack  Yohe,  Office  of  Consumer  Affairs,  Consumer  Complaint  Survey 

(1973)    - 1063 

Jack    Yohe.    Director,    Office   Affairs,    "A   White   Paper   on   Airlines' 

Handling  of  Baggage  Claims"   (Oct.  1973) 1073 

CAB  Order  E-24198  (1966),  Baggage  Liability  Rules  Case 1103 

CAB,  letter  to  scheduled  U.S.  air  carriers,  Feb.  1975,  regarding  tariff 

complexity   1111 

CAB.  letter  from  Jack  Yohe,  Director.  Office  of  the  Consumer  Advo- 
cate, dated  Dec.  12,  1974,  to  consumers 1116 

Civil  Aeronautics  Board,  letter  from  Jack  Yohe,  Director,  Office  of  the 
Consumer  Advocate,   to   Senator  Edward  M.   Kennedy,  dated  Apr.  14, 

1975,  listing  the  budgets  of  the  CAB  departments 1055 

Civil    Aeronautics    Board.    "Notice    of    Proiwsed    Rulemaking:    Baggage 

Delay  and  Loss  Compensation,"  Mar.  6.  1975 1124 

Civil  Aeronautics  Board,  "Notice  of  Proposed  Rulemaking :  Construction, 
Publication,  Filing,  and  Posting  of  Tariffs  of  Air  Carriers  and  Foreign 

Air  Carriers."  Mar.  6,  1975 1127 

Civil  Aeronautics  Board,  James  L.  Weldon,  Jr.,  Acting  Director,  Bureau 
of  Enforcement,  to  Senator  Kennedy,  dated  Apr.  10,  1975,  in  response  to 
Senator  Kennedy's  letter  of  Mar.  25,  1975.  concerning  the  allocation  of 

BOE  effort  between  various  kinds  of  carriers 1132 

Civil  Aeronautics  Board,  reference  material  inserted  in  the  record  by 
the  subcommittee : 

Summary   of  investigative  time  of  the  Bureau  of  Enforcement  by 

category  of  investigation.  1971-74 760 

Kennedy,  Senator  Edward  M..  letter  to  Richard  J.  O'Melia,  Acting  Chair- 
man, Civil  Aeronautics  Board,  dated  Mar.  25,  1975,  containing  several 

followup    questions 1131 

Kohn,   Eugene   H.,   Docktor  Pet   Centers,   prepared  statement    (Feb.   25. 

1975)    1130 

"I'm  Suzie,  Don't  Fly  Me!  Facts  About  Air  Travel  for  Pets"___ 1130 

Overseas  National  Airways,  prepared  exhibits  : 

CAB  Order  E-19492   (1963) 967 

"CAB  Knew  of  .$V.  Billion  North  Atlantic  Rebating  in  1971."  Travel 

Trade  Gazette.  Feb.  1975 978 

"Airlines  Admit  to  Paying  Travel  Agents  Kickbacks,"  New  York  Times. 

Dec.  21,  1974 979 

■'Airlines    Plan    to    Settle    Kickback    Investigation    Given    to   Justice 

Unit,"  Wall  Street  Journal.  Feb.  13.  1975 980 

Complaint  of  National  Air  Carrier  Association  Against  Airlift  Inter- 
national and  Seaboard  World  Airlines,  dated  Feb.  14,  1975 983 

Advance  booking  round  trip  charters  under  proposed  S.  421 993 

Examples  of  affirmative  NACA  proposals  to  CAB  relating  to  charter 

rules,  1969  to  1974 994 

CAB  Order  74-11-122    (1974) 995 

Comparison  of  S.  421  and  CAB's  TGC  mode 998 

"CAB  :  Can  This  Agency  Be  Saved?"  Air  Transport  World,  Jan.  1975__     1000 
The  development  of  the  intra-European  charter  market  and  its  rele- 
vance in  projecting  trends  in  other  world  markets 1003 


Tuesday,  February  25,  1975 

TESTIMONY 

Page 

Nader,    Ralph 1150 

Prepared  statement 1163 

Panel  of  Administration  officials :  John  W.  Snow,  Deputy  Assistant  Secre- 
tary for  Policy,  Plans,  and  International  Affairs,  U.S.  Department  of 
Transportation;  Donald  I.  Baker,  Deputy  Assistant  Attorney  General, 
Antitrust  Division,   U.S.  Department  of  Justice;  and  George  C.  Eads, 

Assistant  Director,  Council  of  Wage  and  Price  Stability 1179 

Prepared  statement  of  Mr.  Snow 1200 

Prepared  statement  of  Mr.  Baker 1203 

Prepared  statement  of  Mr.  Eads 1211 

Finney,  Thomas  D.,  Jr.,  counsel.  Continental  Airlines 1220 

Prepared  statement 1237 

Muse,  M.  Lamar,  president.  Southwest  Airlines 1242 

Prepared  statement 1250 

Dingivan,  Edward  A.,  vice  president,  National  Air  Carriers  Association^-  1260 

Prepared  statement 1282 

EXHIBITS 

Civil  Aeronautics  Board,  materials  inserted  in  the  record  for  clarification  : 

Estimates  of  cost  per  passenger,  charter  service,  for  selected  markets.     1279 
Keeler,  Theodore  E.,  assistant  professor  of  economics,  Univ.  of  California 

at  Berkeley,  prepared  statement 1296 

Airline  costs  and  fares  for  30  city-pairs  (1968  prices) 1300 

Fares,  costs,  and  regulation 1304 

Keeler,  Theodore  E.,  "Airline  Regulation  and  Market  Performance"--     1305 

Load  factors — California  intrastate  vs.  trunk,  1951  to  1970 1315 

Airline  costs  and  fares  for  30  city-pairs  (1968  prices) 1317 

Airline  costs  and  prices  with  a  50-i>ercent  load  factor  (1968  prices)--     1318 

1972  fares  and  costs 1319 

Nader,  Ralph,  prepared  exhibits : 

Conn,  Stephen,  "Airlines  and  Alaska  :  The  Ever-Weakening  Thread"--     1168 

"Convention  of  Association  of  Village  Council  Presidents" 1171 

"Alaska  Aviation  Industry  Is  Really  Riding  High"  (Feb.  1975) 1174 

"New  Air  Cargo  Center  Opens"  (Feb.  1975) 1177 

Nader,  Ralph,  Answers  to  Questions  of  Senator  Thurmond 1177 

National  Air  Carriers  Association,  prepared  exhibits : 

CAB  Order  74-10-106  (Oct.  30,  1974)    (North  Atlantic  lATA  fares)—     1263 
Statements  of  the  Civil  Aeronautics  Board  on  passenger  fare  matters 
to  be  negotiated  at  the  lATA  North  Atlantic  Traffic  Conference  in 

Fort  Lauderdale   (June  1974) 1276 

Sample   comparison   of   scheduled   normal    fares   with   charter   rates 

(March  1975) 1285 

National  Air  Carrier  Association,  Edward  J.  Driscoll,  president,  letter 
to    the    subcommittee,    dated    May    6,    1975,    concerning   suggested 

changes  to  the  charter  restrictions 1286 

"Briefs"  regarding  U.S.  supplementals'  safety  record  over  the  last 

decade  1288 

National  Transportation  Safety  Board,  press  release,  Apr.  17,  1975 1295 

Southwest  Airlines,   prepared   exhibits : 

Passengers   in   Dallas-Houston,    Dallas-San   Antonio,   and    Houston- 
San   Antonio    (1965-72) 1252 

Southwest  Airlines,   M.   Lamar  Muse,  president.   le<^ter  to  subcommittee, 

dated  May  7,  1975,  describing  new  service  to  Harlingen,  Tex 1253 

Southwest  Airlines.  Paul  Y.  Seligson,  attorney,  letter  to  the  subcommittee, 

dated  May  9,  1975,  describing  new  service  to  Harlingen,  Tex 1257 

U.S.  Department  of  Justice,  prepared  exhibits: 

Indictment  in  United  States  v.  Braniff  Airways,  Inc.,  crim.  No.  SA-75 

(W.D.  Tex.,  filed  Feb.  14,  1973) 1190 
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Wednesday,  Febbuaby  26,  1975 
TESTIMONY 

Civil  Aeronautics  Board :  Richard  J.  O'Melia,  Acting  Chairman ;  Whitney 

Gillilland,    Vice   Chairman;    G.   Joseph   Minetti,   member;   and  Lee  R.  Page 

West,  member 1323 

Prepared  statement  of  Mr.  O'Melia 1386 

EXHIBITS 

Browne,  Secor,  former  Chairman,  CAB,  minutes  of  a  telephone  interview 
with  the  subcommittee  staff  on  February  28,  1975  (original  staff  notes 

and  the  version  corrected  by  Mr.  Browne) 1361 

Civil  Aeronautics  Board,  Richard  J.  O'Melia,  Acting  Chairman,  letter  to 
Senator  Edward  M.  Kennedy,  dated  Apr.  11,  1975,  concerning  the  develop- 
ment of  efficiency  standards  for  airlines 1350 

Additional    comments    of   members    G.    Joseph    Minetti    and    Lee   R. 

West 1351 

CAB,    Bureau    of    Economics,    submission    in    the   mainland    United 

States-Puerto  Rico  Case  (1975) 1593 

Civil  Aeronautics  Board,  William  B.  Caldwell,  Jr.,  Director,  Bureau  of 
Operating  Rights,  letter  to  Senator  Edward  M.  Kennedy,  dated  Apr.  3, 
1975,  responding  to  Senator  Kennedy's  letter  of  March  25,  1975,  request- 
ing an  explanation  of  BOR  practice  of  highlighting  of  "effect  on  indus- 

trv's  rate  of  return"  in  memos  to  the  Board 1374 

Civii  Aeronautics  Board,  John  E.  Robson,  Chairman,  letter  to  Senator 
Edward  M.  Kennedy,  dated  May  30,  1975,  concerning  disclosure  of  CAB 

officials  prior  business  relations  and  contacts  with  outsiders 1385 

Civil  Aeronautics  Board,  Richard  J.  O'Melia,  Acting  Chairman,  letter  to 
Senator  Edward  M.  Kennedy,  dated  April  11,  1975,  in  response  to  Senator 
Kennedy's  letter  of  Mar.  17,  1975  concerning  inaugural  flights,  gratuities, 

and  travel  vouchers  of  CAB  officials 1392 

CAB,  Phyllis  T.  Taylor,  Acting  Chief,  Minutes  Section,  memorandum 
to  the  General  Counsel,  CAB,  dated  Dec.  6,  1966,  on  the  subject  of 
the   rules   applicable   to   the  participation   by   Board  personnel  in 

inaugural  ceremonial  flights  (notation  8932) 1398 

CAB,  John  H.  Warner,  General  Counsel,  memorandum  to  the  Executive 
Director,  dated  Jan.  9,  1964,  on  the  subject  of  the  rules  applicable 
to  the  participation  by  Board  personnel  in  inaugural  or  ceremonial 

flights    1407 

Comptroller  General  of  the  U.S.,  letter  opinion  to  the  Chairman  of 
the  CAB,  dated  May  20,  1958  (37  Comp.  Gen.  776)  concerning  cere- 
monial  flights 1409 

CAB,  memorandum  from  the  Board's  minutes  flies  entitled  "Inaugural- 
Ceremonial  Flights"  (undated) 1414 

CAB,  Regulation  Policv  Statement  No.  19,  to  Part  399  of  the  Regu- 
lations   (14  CFR  399  et  seq)    (1963) 1419 

CAB,  Regulation  Policv  Statement  No.  6,  to  Part  223  of  the  Regu- 
lations   (14  CFR  223  et  seq)    (1958) 1426 

CAB.  Regulation  Policv  Statement  No.  21.  to  Part  399  of  the  Regu- 
lations (14  CFR  399  et  seq)    (1964)    (excerpt) 1431 

CAB,  Andrew  J.  Anessi.  Chief,  Tariffs  Section.  Bureau  of  Economics, 
letter  to  Marion  F.  Curran,  Director — Special  Transportation  and 
Sales  Agreements.  Pan  American  World  Airways,  dated  April  24. 

1973,   approving  an   inaugural   flight  to  Caracas.  Venezuela 1436 

CAB,    news    release   of   May    7,    1973,    describing   the   dedication    of 

certain  aviation  facilities  in  Oakland 1441 

CAB,  sections  360  to  367A  of  the  Regulations,  relating  to  reimburse- 
ment of  CAB  employees  for  travel  expenses  (1973) 1444 

CAB,  Brief  for  Timm  in  the  case  of  Ai>iation  Consumer  Action  Project 

V.   Timm,  No.  74-1945   (D.C.  Cir.  1975) 1553 

CAB.  Bureau  of  Enforcement,  complaints  alleging  the  illegality  of 
"VIP"  treatment  by  20  airlines  in  favor  of  certain  persons  and 
petitions  for  enforcement  (1974) 1582 
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Civil  Aeronautics  Board,  materials  inserted  in  the  record  by  the  subcom- 
mittee for  clarification : 

Tables  showing  the  return  on  investment  of  the  airlines  as  a  group     Pa&e 

(1947-74)    and  by  carrier    (1962-71) 1332 

CAB,  Ralph  L.  Wisner,  Chief  Administrative  Law  Judge,  memorandum 
to  Robert  Timm.  Chairman,  CAB,  dated  April  2,  1973,  listing  route 
cases  unheard  "pursuant  to  informal  instructions  of  the  Chairman's 
oflBce    in    connection    with    the    unoflScial    moratorium    on    route 

eases"    1358 

Example  of  a  CAB  staff  memo  highlighting  the  topic  "Effect  on  Indus- 
try's Rate  of  Return" 1368 

Lazarus,  Monte,  former  assistant  to  Secor  Browne,  former  Chairman,  CAB, 
minutes  of  a  telephone  interview  with  the  subcommittee  staff  on  Feb- 
ruary  27,    1975    (original    staff   notes    and    the    version    corrected    by 

Mr.    Lazarus) 1363 

Lockheed-California  Co.,  Grayden  M.  Paul,  director,  airline  requirements, 
letter  to  the  subcommittee,  dated  Mar.  21,  1975,  containing  cost  estimates 
of   operating   the   L-1011-1   for   various    distances   with   various   load 

factors    1336 

Mcintosh,  Colin,  "Airline  Profits  .  .  .  Why  Delta?  .  .  .  And  Why  Not 
Eastern  ?"  Air  Transport  World,  July  1974  ( inserted  by  the  subcommittee 

for    clarification) 1345 

Pan  American  World  Airways,  Patrick  W.  Lee,  attorney,  letter  to  the  sub- 
committee, dated  June  19,  1975,  replying  to  the  submission  of  the  CAB's 

Bureau  of  Economics  in  the  letter  of  Apr.  11,  1975 1663 

Wisner,  Ralph  L.,  former  Chief  Administrative  Law  Judge,  CAB,  minutes 
of  a  telephone  interview  with  the  subcommittee  staff  on  February  25, 
1975  (original  staff  notes  and  the  Aversion  corrected  by  Mr.  Wisner) 1859 

VOLUME  3 

Tuesday,  March  4,  1975 

TESTIMONY 

Panel  of  airlines :  Randall  Malin,  vice  president,  marketing  planning, 
American  Airlines;  Edward  A.  Beamish,  senior  vice  president,  corpo- 
rate planning.   United  Air  Lines;  and  Richard  S.  Mauer,  senior  vice 

president  and  general  counsel.  Delta  Air  Lines 1699 

Prepared  statement  of  Mr.  Malin 1714 

Prepared  statement  of  Mr.  Beamish 1727 

Prepared  statement  of  Mr.   Mauer 1732 

Baker.  Donald  I.,  Deputy  Assistant  Attorney  General,  Antitrust  Divi- 
sion,   U.S.    Department    of   Justice 1737 

Prepared  statement 1742 

Panel  of  community  representatives :  Erie  A.  Taylor,  director  of  avia- 
tion, Clark  County,  Nevada;  and  Robert  J.  Aaronson,  administrator. 
State  Aviation  Administration,  Maryland  Department  of  Transporta- 
tion          1753 

Prepared  statement  of  Mr.  Taylor 1764 

Prepared   statement  of  Mr.   Aaronson 1777 

Civil    Aeronautics    Board :    Richard    J.    O'Melia,    Acting    Chairman,    and 

Robert   Timm,    member 1781 

Prepared  statement  of  Mr.  O'Melia 1795 

Gilstrap,  Roderic  W.,  first  vice  president,  Air  Line  Pilots  Association 2150 

Prepared  statement 2151 

EXHIBITS 

Air  Line  Pilots  Association,  International,  J.  J.  O'Donnell,  president,  pre- 
pared statement 2221 

American  Airlines,  prepared  exhibits : 

CAB,  James  L.  Weldon,  Jr.,  Bureau  of  Enforcement,  letter  to  James 
W.  Callison,  Delta  Air  Lines,  dated  Dec.  17,  1974,  denying  Delta 
Air  Lines'  petition  for  an  enforcement  proceeding  against  American 

Airlines 1722 

American  Airlines,  Richard  J.  Fahy,  Jr.,  attorney,  letter  to  the  subcom- 
mittee, dated  Mar.  13.  1975,  commenting  upon  the  prepared  exhibits  of 
Clark  County,  Nevada 1776 
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Bower,  Richard  S.,  professor  of  business  economics,  Dartmouth  College, 

special  study  for  the  subcommittee  on  the  appropriate  return  on  equity     Page 
in  the  airline  industry 2284a 

Trunk  airlines,   ratio  of  market  value  of  stock  to  book  value,  and 

return  on  book  value,  by  carrier,  1964-73 2284g 

Table  showing  association  of  market  price  per  share/book  value  per 

share  with  return  on  book  equity 2284k 

Civil  Aeronautics  Board,  William  B.  Caldwell,  Jr.,  Director,  Bureau  of 
Operating  Rights,  letter  to  Senator  Edward  M.  Kennedy,  dated  Feb.  28, 
1975,  categorizing  8,057  interairline  agreements  submitted  to  the  CAB, 

1967-74   1790 

Civil  Aeronautics  Board,  materials  inserted  in  the  record  by  the  subcom- 
mittee for  clarification  and  documentation  : 

CAB  Order  70-11-35  (Nov.  6,  1970),  rejecting  the  "cluster"  agreement 

between  American,  TWA,  and  United 1800 

CAB  Order  71-8-91  (Aug.  19,  1971),  approving  the  "transcontinental 

economic  agreement"  between  American,  TWA,  and  United 1805 

CAB  Order  72-11-6   (Nov.  2,  1972),  approving  first  extension  of  the 

"transcontinental  economic  agreement" 1818 

CAB  Order  73-7-147  (July  27,  1973),  approving  the  2d  extension  of  the 
"transcontinental  economic  agreement" 1846 

CAB  Order  72-6-70  (June  16,  1971),  approving  the  N.Y.-San  Juan 
"economic"  agreement  between  American,  Eastern,  and  Pan 
American   1884 

CAB  Order  72-11-7  (Nov.  2,  1972),  approving  the  first  extension  of  the 
N.Y.-San  Juan  "economic"  agreement 1892 

CAB  Order  73-8-59  (Aug.  10,  1973),  approving  the  2d  extension  of  the 
N.Y.-San  Juan  "economic"  agreement 1902 

CAB  Order  73-10-110  (Oct.  31,  1973),  approving  the  "20-market  fuel- 
related  agreement"  and  the  "transcontinental  fuel-related  agree- 
ment" between  American,  TWA,  and  United 1913 

CAB  Order  74-7-105  (July  24,  1974)  approving  the  2d  extension  of  the 
"20-market  fuel-related  agreement"  and  the  "transcontinental  fuel- 
related  agreement" 1927 

CAB  Order  75-1-140  (Jan.  31,  1975),  approving  the  3d  extension  of  the 
"20-market  fuel-related  agreement"  and  the  "transcontinental  fuel- 
related  agreement" 1957 

Capacity  Reduction  Agreements  Case,  initial  decision 1984 

Clark  County,  Nevada,  prepared  exhibits  : 

TraflBc  in  the  Las  Vegas-New  York  market,  the  Las  Vegas-Chicago 
market,  and  for  the  Las  Vegas  station,  before  and  after  the  capacity 
reduction  agreements   were  initiated 1769 

Actual  vs.  standard  load  factors,  Las  Vegas-Denver,  Jan. -Mar.  1974__     1770 

Las  Vegas  markets  subject  to  capacity  reduction  agreements  and  dura- 
tion of  agreements 1772 

Bar  graph  showing  deleterious  effect  of  capacity  reduction  agreements 

in  Las  Vegas-New  York  and  Las  Vegas-Chicago  markets 1773 

Load  factors  in  Las  Vegas'  agreement  markets  compared  with  other 
load  factor  standards 1773 

Bar  graph  showing  actual  vs.  standard  load  factors,  Las  Vegas-Denver 

market,  Jan. -Mar.  1974 1774 

Las  Vegas-Denver  agreement  cost  Las  Vegas  $1  million  (excluding 
gambling) 1775 

Clark  County,  Nev.,  Richard  P.  Taylor,  attorney  for  Erie  Taylor,  letter 
to  the  subcommittee,  dated  Mar.  27.  1975,  commenting  upon  American 
Airlines'  letter  of  Mar.  13,  1975 1776 

Delta  Air  Lines,  R.  S.  Maurer,  senior  vice  president  and  general  counsel, 
letter  to  Senator  Edward  M.  Kennedy,  dated  Mar.  7,  1975,  concerning 
Enst  coa.st-Florifla  load  factors.  Mar.  1974-Feb.  1975 1710 

Delta  Air  Lines,  R.  S.  Maurer.  senior  vice  president  and  general  counsel, 
letter  to  Senator  Edward  M.  Kennedv.  dated  Mnr.  21.  1975.  commenting 
generally  on  the  antitrust  immunity  for  interairline  agreements 1735 

Federal  Aviation  Act  of  1958,  sees.  412,  414,  49U.S.C.  sees.  1382,  1384  (1970) 

(inserted  in  the  record  by  the  subcommittee  for  clarification) 1782 
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Karth  Joseph  E.,  Congressman,  Fourth  District,  Minnesota,  prepared  state-     Page 
ment  on  the  mutual  aid  pact _     _  _   '"^' i'^^t'^^ea  stare      lage 

M^  ^"S  ^'''■^r^'  '^.'■•'  '''''^  president,  Alliance  One,  pr;p"a"r;d"staTem;nt"~     2234 
Moser,  Herbert  H.,  vice  president,  Merrill  Lynch,  Pierce,  Fenner  &  Smith 

Inc.,  prepared  statement ^^     2940 

Personal  outlays  on  transportation  and  recreation  services  as  percent^ 

age  of  disposable  personal  income,  1968  dollars,  1953-74 2'>42 

Personal  consumption  expenditures  on  purchased  transportation  as 
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CAB'S  USE  OF  ITS  AUTHORITY  TO  IMMUNIZE  INTER- 
CARRIER  AGREEMENTS  FROM  THE  ANTITRUST 
LAWS 


TUESDAY,  MARCH  4,  1975 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure  of  the 

Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:15  a.m.  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Edward  M.  Kennedy 
(chairman  of  the  subcommittee)  presiding. 

Present :  Senator  Kennedy. 

Also  present :  Stephen  Breyer,  special  counsel ;  Philip  Bakes,  assist- 
ant counsel ;  and  Thomas  ]M.  Susman,  chief  counsel. 

Senator  Kennedy.  The  subcommittee  will  come  to  order.  The  Senate 
Subcommittee  on  Administrative  Practice  and  Procedure  today  will 
be  examining  how  the  Civil  Aeronautics  Board  uses  its  statutory 
authority  to  exempt  airline  agreements  from  the  reach  of  the  anti- 
trust laws.  The  most  controversial  and  economically  important  kind 
of  agreement  which  we  will  focus  on  in  these  hearings  are  the  "ca- 
pacity reduction"  agreements,  in  which  certain  carriers  have  agreed 
to  reduce  service  along  certain  routes. 

We  will  hear  this  morning  from  airlines  who  are  parties  to  these 
agreements,  and  from  one  airline  and  the  Justice  Department,  who 
have  opposed  them.  Representatives  from  two  communities — Las 
Vegas  and  Baltimore — will  present  their  views  on  how  these  capacity 
reduction  agreements  affect  them,  and  from  the  Airline  Pilots  Asso- 
ciation, who  has  argued  that  these  agreements  unfairly  injure  them. 

Finally,  we  will  call  upon  the  CAB  members  to  lead  us  out  of  this 
labyrinth  and  to  explain  the  whys  and  wherefores  of  the  Board's 
use  of  its  authority  to  grant  antitrust  immunity  to  airlines. 

I  want  to  take  this  opportunity  to  acknowledge  again  the  tremen- 
dous assistance  and  cooperation  that  the  subcommittee  has  had  from 
the  CAB  members  and  staff.  They  have  appeared  on  six  separate  oc- 
casions at  our  hearings  over  the  past  month.  They  have  responded 
to  lengthy  written  questions  concerning  Board  practices.  They  have 
provided  us  with  extensive  data  and  documents.  And  they  have 
patiently  explained  to  us  their  processes  and  policies,  so  that  these 
hearings  might  provide  a  comprehensive  picture  of  the  Board's 
operations. 

Other  Government  agencies,  especially  the  Departments  of  Justice 
and  Transportation,  have  given  us  the  benefit  of  their  expertise  both 
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formally  and  informally,  and  have  devoted  large  amounts  of  their 
time  and  energy  to  this  effort. 

I  also  want  to  thank  the  airline  industry  for  all  of  the  help  it  has 
provided  us  in  these  hearings.  Witnesses  from  the  major  carriers  have 
testified  on  over  a  dozen  occasions;  supplemental  and  intrastate  car- 
riers have  also  provided  witnesses  a  number  of  times.  The  airlines  have 
responded  to  a  comprehensive  questionnaire  we  sent  them  last  fall,  and 
many  have  provided  additional  material  for  our  record.  I  believe 
that  we  have  obtained  diverse  views  on  each  issue  before  us,  and  ex- 
tensive information  to  support  those  views.  I  know  that  some  com- 
panies may  have  felt  our  requests  burdensome,  but  they  have  re- 
sponded quickly  and  completely  nonetheless. 

Finally,  I  think  that  despite  the  frequent  criticism  in  these  hearings 
of  the  many  practices,  procedures,  and  policies  of  the  CAB.  this  sub- 
committee, the  Congress,  and  people  across  the  country  remain  proud 
of  our  national  air  transportation  system,  and  those  who  built  it  de- 
serve due  credit. 

Thus,  our  ultimate  interest  in  examining  CAB  processes  is  not  to  see 
this  sj'Stem  fractured  or  weakened,  but  to  see  it  strengthened.  A  system 
that  is  open,  fair,  and  more  responsive  to  the  desires  of  the  public  for 
lower  cost  air  travel  will,  I  believe,  be  more  likely  to  achieve  this  goal. 

SUBCOMMITTEE    INSERT 

[The  following  staff  note  was  prepared  to  assist  the  general  reader 
in  understanding  the  primary  topic  of  the  hearing  on  this  day,  March 

4,  1975.] 

A  "capacity  reduction  agreement"  (also  called  a  capacity  restraint  agreement) 
is  an  agreement  among  airlines  to  reduce  "capacity' — the  number  of  airplane 
seats  offered  for  sale  in  a  city-pair  market  or  set  of  markets.  Capacity  may  be 
limited  by  restricting  either  the  number  of  flights,  the  size  of  the  aircraft,  or 
both.  To  be  effective,  the  agreement  must  include  all  of  the  airlines  serving  the 
relevant  markets. 

In  the  capacity  reduction  agreements  discussed  in  this  hearing,  each  airline 
agreed  to  reduce  capacity  by  approximately  the  same  percentage  without  re- 
ducing the  fares.  The  result  vpas  an  increase  in  net  revenue  for  each  airline  since 
none  lost  passengers  to  a  competing  airline  by  virtue  of  the  agreement  and  each 
saved  the  cost  of  flying  the  flights  eliminated  (or  the  extra  cost  of  the  larger 
plane  not  flovpn).  The  production  of  capacity  is  approximately  60  percent  of  the 
cost  of  operating  an  airline. 

Between  1971  and  the  date  of  this  hearing,  there  were  three  major  series  of 
domestic  capacity  reduction  agreements.  The  first  series,  the  "transcontinental" 
agreements,  involved  four  long  East-West  routes  to  the  west  coast  and  were 
agreed  to  by  American  Airlines,  Trans  World  Airlines,  and  United  Air  Lines. 
The  second  series,  the  "20-market"  agreements,  were  between  the  same  carriers 
and  involved  19  to  20  long-haul  routes.  The  third  series,  the  "San  Juan"  agree- 
ments, involved  service  between  New  York  City/Newark  and  San  Juan,  P.R.,  by 
American  Airlines,   Eastern  Airlines,   and  Pan  American  World  Airways. 

Now  counting  the  San  Juan  agreements,  the  23  to  24  markets  in  which  capacity 
was  restricted  included  11  of  the  20  largest  markets  (judged  by  revenue  pas- 
senger-miles), and  22  of  the  top  100.  More  than  one-fourth  of  the  revenue  of  the 
agreement  carriers — American,  TWA,  and  United — was  derived  from  agreement 
markets  in  this  period. 

A  chronology  of  the  major  events  relevant  to  these  three  agreements  follows. 
(Matters  relating  to  international  capacity  reduction  agreements  and  to  nine 
minor  domestic  agreements  are  omitted. ) 
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May  28  1970 U.S.  Court  of  Appeals  for  the  District  of  C!olum- 

bia,  District  of  Columbia  Circuit,  holds  illegal 
CAB  approval  of  certain  intercarrier  agree- 
ments regarding  international  fares.  The  court 
stated  that  the  CAB  must  give  a  "lucid  and 
careful  explication  of  the  relevant  factors"  be- 
fore approving  for  2  years  an  intercarrier 
agreement  involving  substantial  antitrust 
questions.  National  Ai?-  Carriers  Ass'n  v.  CAB, 
436  F.2d  185  (D.C.  Cir.  1970). 

Aug.  28, 1970 American,  TWA,  and  United  requested  CAB  ap- 
proval of  a  secretly  agreed  upon  "cluster  agree- 
ment" under  which  the  airlines  agreed  to  limit 
overall  capacity  in  a  15-market  cluster 
(Docket  22525). 

Nov.  6, 1970 CAB  rejected  cluster  agreement  because  it  was 

agreed  upon  secretly,  lasted  too  long  (2  years) , 
and  was  not  specific  enough  regarding  effect 
on  service  in  individual  markets  (Order  70- 
11-35  ;  docket  22525).  (p.  1800  below) . 

Dec.  8,  1970 CAB  approved  agreement  between  intra-Hawaii 

airlines  to  limit  capacity  30  percent.  This  is 
the  first  CAB  approval  of  limitations  of  ca- 
pacity in  markets  (a  few  agreements  to  re- 
lieve congestion  at  certain  airports  had  been 
approved)    (Order  70-12-46;  docket  20244). 

Mar.  11,  1971 CAB  responded  to  TWA  initiative  by  authoriz- 
ing a  meeting  of  all  airlines  to  identify  mark- 
ets appropriate  for  capacity  limitation  ( Order 
71-3-71;  docket  22908). 

Mar.  22,  1971 All  airlines  met  in  Washington,  D.C.  for  market 

identification  talks  authorized  by  the  CAB  on 
March  11. 

Apr.  9,  1971 CAB  decided  that  fares  should  be  set  as  though 

the  planes  were  55  percent  full,  thus  attempt- 
ing to  create  a  disincentive  to  offer  greater 
capacity.  Order  71^-54.  affirmed  upon  recon- 
sideration. Order  74-3-81  Qlarch  18.  1974)  ; 
docket  21866-6B  (Phase  6B  of  the  Domestic 
Passenger  Fare  Investigation,  reprinted  in  a 
separately  bound  appendix  to  these  hearings). 

Apr.  9,  1971 CAB  decided  that  a  12  percent  return  on  invest- 
ment will  be  used  as  a  standard  of  a  reason- 
able rate  of  return  when  passing  on  requested 
fares.  Order  71-4-58:  docket  21866-^)  (Phase 
8  of  the  Domestic  Passenger  Fare  Investiga- 
tion, reprinted  in  a  separately  bound  appendix 
to  these  hearings). 

Aug.  19.  1971 Without  full  hearing.  CAB  approved  the  "trans- 
continental economic  agreement"  under  which 
American,  TWA.  and  United  agreed  to  limit 
capacity  about  28  percent  for  1  year  in  4 
markets : 

New     York/Newark-Los     Angeles.     New 
York/Newark-San     Francisco.     Chicago- 
San    Francisco.    Washington/Baltimore- 
Los  Angeles. 
The  agreement  was  primarily  "economic"  :  i.e.. 
approval  was  based  upon  the  "public  interest" 
in  improving  the  net  revenues  of  the  agree- 
ment airlines.  Member  Minetti  dissented  upon 
the  ground  that  approval  should  be  limited 
to  6  months    (Order  71-^91:  docket  22908). 
fp.  1805.  below). 
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Aug.  19,  1971- 
Sept.  16,  1972.  Transcontinental  economic  agreement  in  effect 

Aug.  1,  1972-  (docket  22908). 

Oct.  28,  1972.  San  Juan  agreement  in  effect  (docket  22908). 

June  16,  1971 Without  full  hearing,  the  CAB  approved  the  San 

Juan  agreement  under  which  American,  East- 
ern and  Pan  American  agreed  to  limit  capac- 
ity 20  to  34  percent  for  13  weeks,  Aug.  1  to 
Oct.  28,  1972.  Members  Minetti  and  Murphy 
dissented  (Order  72-6-70;  docket  22908)  (p. 
1884,  below). 

Nov.  2,  1972 Without  full  hearing  CAB  approved  4y2-month 

extension  of  the  San  Juan  agreement.  Mem- 
bers Minetti  and  Murphy  dissented  (Order 
72-11-7;  docket  22908)    (p.  1891,  below). 

Nov.  2,  1972 Without  full  hearing,   CAB  approved  6-month 

extension  to  transcontinental  economic  agree- 
ment.    Minetti     dissented     (Order     72-11-6; 
docket  22908)    (p.   V??,  below). 
First    extension    of    transcontinental    economic 

Nov.  2,  1972-  agreement  in  effect    (docket  22908)    (p.    ???, 

Apr.  28,  1973.  below). 

Dec.  15, 1972-  First  extension  of  the  San  Juan  agreement  in 

Apr.  28,  1973.  effect. 

Jan.  4,  1973 U.S.  Court  of  Appeals  for  the  District  of  Co- 
lumbia decides  that  FAA  412,  40  U.S.C.  1382 
(1970)  does  not  require  CAB  to  have  a  full 
hearing  on  the  anticompetitive  aspects  of  the 
capacity  reduction  agreements.  Air  Line  Pilots 
AHSoeiation  v.  CAB,  475  F.2d  900  (D.C.  Cir. 
1973)    (p.  1976,  below). 

Apr.  30,  1973 Public  Law  93-28  gives  the  President  authority 

to  allocate  fuel  and  oil. 

July  27,  1973 CAB    approved    .second    extension    of   tran.scon- 

tineutal  economic  agreement  for  6  months  and 
ordered  a  full  hearing.  Murphy  dissented 
from  the  extension.  The  airlines  estimated 
that  cost  savings  for  the  first  year  of  this 
agreement  were  $78.5  million  (appendix  C 
to  order)  (Order  73-7-147  ;  docket  22980)  (p. 
1846,  below). 

Aug.   10,   1973 CAB   approved   second  extension   of   San   Juan 

agreement  and  ordered  a  full  hearing  to  be 
consolidated  with  the  hearing  on  the  trans- 
continental economic  agreement.  Member 
Murphv  dissented  from  the  extension  (Order 
7a-8-59:  docket  22908)    (p.  1902,  below). 

Aug.  10, 1973-  Second  extension  of  the  San  Juan  agreement  in 

Mar.  1974.  effect  (docket  22908). 

Aug.  22,  1973 U.S.  Court  of  Appeals  for  the  District  of  Co- 
lumbia Circuit  vacated  and  remanded  CAB 
approval  of  certain  intercarrier  agreements 
pertaining  to  international  rates,  holding  the 
public  interest  determination  of  the  CAB  must 
be  grounded  in  "substantial  evidence."  Pillai 
v.  CAB,  485  F.2d  1018  (D.C.  Cir.  1973). 

Oct.  12,  1973 Pursuant    to    Public    Law    93-28,    the    Energy 

Policy  OflBce  issued  EPO  regulation  1  which 
established  mandatory  allocation  for  aviation 
fuel.  38  Fed.  Reg.  28660   (October  16,  1973). 

Oct.  12,  1973 CAB  .sua  sponte  authorized  all  airlines  to  en- 
gage in  capacity  reductions  for  the  purpose  of 
saving  fuel.  These  "fuel-related"  capacity  re- 
duction agreements  were  assigned  to  a  dif- 
ferent CAB  docket  (Order  73-10-.50:  docket 
25990)    (p.  1911,  below). 
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Oct  16  IS  and  20, 1973 American,    TWA,    and   United   agreed   to   "20- 

market  fuel-related  agreement"  under  which 
they  cut  capacity  about  17  percent  in  20  long- 
haul  markets : 

New  York-Chicago 

Philadelphia-Los  Angeles 

Detroit-Los  Angeles 

Hartford-Los  Angeles 

Boston-Los  Angeles 

Cleveland-Los  Angeles 

New  York-Phoenix 

Chicago-Phoenix 

New  York-Cincinnati 

New  York-Dayton 

Chicago-San  Diego 

Washington,  D.C.-SanDiego 

Boston-San  Francisco 

Philadelphia-San  Francisco 

Washington/Baltimore-San  Francisco 

New  York-Denver 

New  York-Las  Vegas 

Chicago-Las  Vegas 

Philadelphia-Chicago 

Washington,  D.C. /Baltimore-Denver 

Oct.  31,  1973 Without   full   hearing,    CAB   approved   the  20- 

market  agreement  for  6  months  (Order  73-10- 
110);  docket  25990)  (p.  1913,  below).  Thig* 
order  was  upheld  on  appeal  by  the  U.S.  Court 
of  Appeals,  for  the  District  of  Columbia  cir- 
cuit on  April  23,  1975  (p.  2119,  below). 

Nov.  1,  1973 20-market     fuel-related     agreement     in     effect. 

Docket  25990). 
Dec.  26,  1973 American,  TWA,  and  United  agreed  by  tele- 
phone (as  authorized  by  the  CAB)  to  sub- 
mit to  the  CAB  a  transcontinental  fuel-related 
agreement  with  virtually  the  same  terms  as 
the  transcontinental  economic  agreement.  The 
agreement  was  submitted  February  6,  1974 
(docket  25990). 

Alar.  1974 San  Juan  agreement  lapsed  due  to  withdrawal 

of  Eastern. 
Mar.  15,  1974- June  14,  1974__-     Transcontinental  full-related  agreement  in  ef- 
fect— effectively   the   third   extension   of   the 
transcontinental    economic    agreement     (sub- 
mitted to  but  never  approved  by  CAB). 
Apr.  28,  1974-June  14,  1974 First  extension  of  20-market  fuel-related  agree- 
ment in  effect,  covering  19  markets  since  the 
New  York-Phoenix  market  was  not  included. 
(Submitted  to  but  never  approved  by  CAB). 
June  14,  1974— Dec.  14,  1974 Second  extension  of  the  transcontinental  fuel- 
related   agreement — effectively   fourth   exten- 
sion of  the  transcontinental  economic  agree- 
ment— and   first   extension   of  the  20-market 
fuel-related  agreement  in  effect. 

July  24,  1974 Without  full  hearing,  CAB  approved  a  second 

extension  of  the  transcontinental  fuel-related 
agreement — effectively  a  fourth  extension  of 
the  transcontinental  economic  agreement — 
and  the  first  extension  of  the  20-market  fuel- 
related  agreement.  Extension  was  for  6 
months.  Members  Minetti  and  West  dissented 
(Order  74-7-105;  docket  25990)  (p.  1927,  be- 
low). This  order  was  summarily  reversed  by 
the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  April  23,  1975  (p.  2119, 
below). 
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Nov   18  1974 Initial  Decision  of  Administrative  Law  Judge 

E.  Robert  Seaver  in  the  hearing  of  the  eco- 
nomic agreements  ordered  on  July  27,  1973.  He 
found  that  the  agreements  could  not  be  ap- 
proved as  a  matter  of  law  (I.D.  89).  He  also 
found  the  transcontinental  economic  agree- 
ment saved  the  airlines  $25.7  million  and 
raised  their  rate  of  return  in  the  four  markets 
from  12.7  percent  to  24.1  percent  in  fiscal 
1973).  (I.D.  36-37).  Capacity  Reduction 
Agreements  Case  (I.D. ;  docket  22908)  (p. 
1984  below). 

Nov.  25,  1974 Oral  argument  in  the  case  of  United  States  v. 

CAB  in  which  the  Department  of  Justice  chal- 
lenges CAB  approval  of  fuel-related  capacity 
reduction  agreements.  (Case  decided  Apr.  23, 
1975.) 

Jan.  31,  1975 CAB  approves  third  extension  of  the  transcon- 
tinental fuel-related  agreement — effectively 
fifth  extension  of  the  transcontinental  eco- 
nomic agreement — and  second  extension  of  the 
20-market  fuel-related  agreement  (covering  19 
markets).  Members  Minetti  and  West  dis- 
sented (Order  75-1-140;  docket  25990)  (p. 
1957  below).  This  order  was  stayed  by  the 
U.S.  court  of  appeals  for  the  District  of  Co- 
lumbia circuit  on  April  18,  1975. 

Apr   18,  1975 U.S.  Court  of  Appeals  for  the  D.C.  Circuit  stayed 

CAB  order  75-1-140  (Jan.  31,  1975).  United 
States  v.  CAB,  No.  75-1146.  On  April  29,  1975 
the  United  States  moved  for  summary  re- 
versal of  Order  No.  75-1-140 ;  on  May  23,  1975 
the  CAB  filed  comments  in  opposition. 

Apr.  23,  1975 U.S.  Court  of  Appeals  for  the  District  of  Colum- 
bia Circuit  summarily  reversed  CAB  order 
74-7-105  (July  24,  1974)  for  lack  of  substan- 
tial evidence  and  upheld  CAB  order  73-10-110 
(Oct.  31,  1973)   as  a  reasonable  "emergency" 

order,  United  States  v.  CAB,  F.  2d 

(D.C.  Cir.  1975)    (p.  2119,  below). 

Feb.  1,  1975-Apr.  18,  1975 Third  extension  of  transcontinental  fuel-related 

agreement — effectively  fifth  extension  of  the 
transcontinental  economic  agreement — and 
second  extension  of  the  20-market  fuel-related 
agreement  in  effect. 

As  of  June  1,  1975  the  CAB  had  taken  no  action  on  the  Capacity  Reduction 
Agreement  Case  on  appeal  to  the  Board  from  the  initial  decision  of  November  18, 
1974  (involving  economic  agreements  in  docket  22908),  nor  had  the  CAB  filed 
for  a  writ  of  certiorari  from  the  Supreme  Court  in  the  case  of  United  States  v. 
CAB  (involving  fule-related  agreements  in  docket  25990). 

Also  as  of  June  1,  1975,  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia 
circuit  had  taken  no  action  on  the  motion  of  the  United  States  for  summary 
reversal  of  CAB  order  75-1-140  (Jan.  31,  1975)  which  authorized  immunity  to 
capacity  reduction  agreements  ending  June  14,  1975.  By  this  date,  none  of  the 
three  agreement  carriers  had  requested  extension  of  the  agreements  beyond 
June  14. 

Our  first  witness  this  morning  is  Mr.  Randall  Malin,  vice  president, 
marketing  planning,  of  American  Airlines.  In  this  capacity  Mr.  Malin 
is  responsible  for  American's  marketing  strategies  and  plans. 

Mr.  Malin  was  with  us  in  Boston  and  we  welcome  him  here  this 
morning. 

Also  on  our  panel  this  morning  representing  United  Airlines  is 
Edward  Beamish,  w^ho  is  senior  vice  president,  corporate  planning. 
Mr.  Beamish  has  been  with  United  for  28  years.  On  the  panel  too 


1699 

representing  Delta  Airlines  is  Richard  Maurer,  who  is  senior  vice 
president,  and  general  counsel  for  Delta.  We  thank  these  representa- 
tives for  being  Avith  us  today  and  look  forward  to  their  testimony. 
Mr.  Malin,  would  you  like  to  start? 

STATEMENTS  OF  RANDALL  MALIN,  VICE  PRESIDENT,  MARKETING 
PLANNING,  AMERICAN  AIRLINES ;  EDWARD  A.  BEAMISH,  SENIOR 
VICE  PRESIDENT,  CORPORATE  PLANNING,  UNITED  AIR  LINES; 
AND  RICHARD  S.  MAUER,  SENIOR  VICE  PRESIDENT  AND  GEN- 
ERAL COUNSEL,  DELTA  AIR  LINES 

Mr.  Malin,  Mr.  Chairman,  in  order  to  save  time  today  I  do  not  plan 
to  make  an  opening  statement.  I  just  stand  on  the  testimony  that  we 
have  submitted.  Mr.  Beamish  will  make  an  opening  statement.  Our 
views  are  roughly  similar. 

Mr.  Beamish.  Mr.  Chairman,  we  do  appreciate  the  invitation  to 
appear  before  this  subcommittee.  The  issues  that  you  are  examining 
are  extremely  important.  It  is  United's  view  that  a  scheduled  trans- 
portation system  is  a  public  utility  which  should  be  available  to  its 
customers  in  good  times  and»  bad.  It  should  facilitate  the  flow  of 
commerce  and  serve  all  kinds  of  markets,  small  and  large,  long  and 
short,  summer  and  winter,  pleasure  and  business,  in  good  times  and 
bad.  We  believe  that  this  kind  of  system  requires  an  enlightened  public 
policy.  It  should  draw  heavily  on  the  private  sector's  incentive  toward 
innovation  and  efRcienc3%  and  yet  it  should  guard  the  public  against 
unwarranted  interruption  in  service. 

We  frankly  doubt  that  such  a  comprehensive  national  air  transpor- 
tation system  could  be  developed  and  maintained  if  it  were  entrusted 
exclusively  to  the  economic  self  interests  of  its  operators. 

In  other  major  industries,  economic  power  has  tended  to  concen- 
trates over  times  as  a  result  of  merger,  acquisition,  and  business  failure. 
We  believe  that  the  intense  level  of  regulated  competition  which  has 
been  fostered  under  the  Federal  Aviation  Act  has  avoided  such  con- 
centration. As  you  stated,  the  issues  before  the  subcommittee  today 
deal  with  section  412  of  the  Federal  Aviation  Act  [49  U.S.C.  1382 
(1970)]  and  more  specifically,  with  the  relatively  recent  CAB  author- 
ization of  capacity  agreements  under  this  section. 

JUSTIFICATIONS  FOR  CAPACITY  REDUCTION  AGREEMENTS 

On  the  specific  subject  of  capacity  agreements,  United's  position  is 
covered  in  detail  in  our  written  statement.  I  would  only  note  that 
it  is  United's  intent  that  aii-  transportation  remain  in  the  private 
sector.  We  do  not  want  to  see  an  Amtrak  of  the  airways.  At  the  same 
time,  we  are  not  wedded  to  the  status  quo.  To  the  contrary,  we  are 
interested  in  any  change  which  shows  promise  of  insuring  continued 
private  sector  management  of  the  industry  and  the  continued  develop- 
ment and  growth  of  the  air  transportation  market. 

Indeed,  our  reluctant  move  into  capacity  agreements  was  a  break 
with  tradition  and  a  move  which  was  vigorously  resisted  by  many 
United  people,  including  this  witness.  Subsequently,  we  and  I  have 
come  to  believe  that  the  judicious,  temporary  use  of  capacity  agree- 
ments in  the  intensely  competitive  world  of  aircraft  scheduling  can 
literally  act  to  sustain  competition  while  eliminating  unnecessary 
waste  and  cost  which  would  otherwise  translate  into  higher  fares. 
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We  believe  that  elimination  of  the  waste  of  capacity  excess  pro- 
vides the  wherewithal  for  additional  innovation  and  market  develop- 
ment. 

When  the  fuel  problem  developed  in  the  fall  of  1973,  some  carriers 
believed  that  a  device  was  needed  which  would  reduce  fuel  consump- 
tion while  maintaining  service  levels.  The  fuel  conservation  agreements 
which  were  subsequently  negotiated  and  approved,  permitted  the 
agreement  carriers  to  maintain  service  in  smaller,  less  competitive  mar- 
kets. They  encouraged  the  utilization  of  more  fuel-efficient  aircraft, 
and  they  have  contributed  to  an  improvement  in  operating  results. 
During  a  period  of  continued  high  inflation  and  recession,  the  im- 
proved operating  results  have  lessened  the  need  to  seek  inflationary 
fare  increases. 

He  would  note  that  United's  1974  average  price  for  scheduled  pas- 
senger transportation  increased  17.6  percent  over  1972,  and  freight 
increased  13.6  percent  over  1972,  but  this  was  in  the  face  of  a  wage 
and  benefit  increase  of  some  18.9  percent ;  a  fuel  expense  increase  of 
81.4  percent,  despite  reduced  consumption;  and  an  increase  in  landing 
fees  of  16.9  percent. 

At  the  same  time,  preliminary  data  shows  the  Consumer  Price  Index 
up  17.9  percent  over  1972,  the  Wiolesale  Price  Index  up  34.4  percent, 
and  other  items  such  as  electric  ]30wer  and  gas  fuels  up  more  than  30 
percent.  This  industry  is  not  inflation  proof,  but  we  think  the  record 
is  a  creditable  one  and  that  capacity  agreements  have  helped.  The  en- 
tire process  the  carriers  go  through  in  establishing  agreements  is  a 
matter  of  public  record  open  to  the  scrutiny  of  and  complaint  by  all 
interested  parties.  The  Civil  Aeronautics  Board  can  immediately  ter- 
minate its  approval  of  an  agreement  upon  an  indication  that  some  un- 
expected problem  is  developing. 

The  regulatory  system  has  adequate  safeguards  designed  into  it  to 
insure  that  agreements  achieve  their  intended  purpose  and  no  other. 
Our  experience  confirms  that  agreements  conserve  fuel,  maintain  an 
equitable  distribution  of  services  across  our  system,  improve  financial 
results,  lessen  pressures  for  fare  increases,  and  most  importantly,  con- 
serve scarce  resources. 

We  ask  that  judgments  be  related  to  facts;  what  has  been  the  public 
impact  of  the  capacity  agreements?  What  has  really  happened?  These 
are  issues  which  might  easily  be  judged  on  the  presumption  that  un- 
controlled competition  is  always  a  natural  public  benefit. 

We  submit  that  for  a  public  utility,  such  as  transportation,  this  is 
not  a  foregone  conclusion.  The  alternative  to  capacity  agreements 
evaluated  to  date  by  United  will  not,  in  our  view,  reduce  the  waste 
inherent  in  the  strong  carrier  incentive  to  meet  or  exceed  competitive 
scheduling  levels,  or  they  involve  greater  anticompetitive  risks,  such  as 
regulatory  control  of  schedules. 

Is  experimentation  with  a  concept  which  has  worked  inherently  bad  ? 
This  is  the  question  which  must  be  decided. 
Thank  you,  Mr,  Chairman. 
Senator  Kennedy.  Mr.  Maurer. 

DELTA  AIR  LINES'  REASONS  FOR  OPPOSING  CAPACITY  REDUCTION  AGREEMENTS 

Mr.  Maurer.  Senator,  as  you  indicated  in  your  opening  remarks, 
Delta  Air  Lines  is  one  of  the  carriers  in  a  position  of  opposition  to  the 
capacity  agreement  concept  in  its  entirety. 
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To  pnt  the  thino;  into  perspective,  the  CAB  has  been  faced  with  ttvo 
types  of  capacity  reduction  acfreements.  Tlie  first  and  the  earliest  were 
called  economic  agreements,  intended  to  improve  the  profitability  of 
the  participants  by  raising  load  factors  in  the  controlled  markets.  The 
second  series  were  characterized  as  fuel  agreements,  meant  to  enable 
the  cutback  of  schedules  as  required  by  restricted  fuel  supplies  with 
minimal  disruption  of  service.  Delta  has  indicated  opposition  to  both 
of  these  types  of  agreements  from  the  outset,  believing  that  it  is  the 
responsibility  of  the  individual  carries  to  attain  reasonable  levels  of 
capacity  by  the  exercise  of  unilateral  restraints. 

AMien  the  first  so-called  economic  filings  were  made  in  1970,  Delta 
challenged  the  cost  reduction  allegations  contained  in  those  filings,  and 
we  noted  that  unless  employees  Avere  in  fact  laid  off  and  aircraft  were 
in  fact  eliminated  from  the  depreciation  schedule  and  the  cost  of  excess 
facilities  were  in  fact  eliminated,  there  could  never  be  any  real  cost 
savings  despite  the  requested  approval  of  such  anticompetitive  agree- 
ments. We  suggested  that  the  Board  should  insist  on  knowing  where 
the  released  capacity  or  the  released  equipment  was  going  to  be  utilized 
on  the  agreement  carrier's  systems.  ^Ye  argued  that  approval  might 
well  produce  excess  profits  on  the  controlled  segments  which  dollars 
could  ultimately  be  used  to  subsidize  or  increase  competition  directed 
against  other  carriers  in  nonagreement  markets. 

In  August  of  1971,  the  Board  approved  those  initial  agreements,  and 
by  the  fall  of  1971  at  various  times  Braniff.  Delta,  Eastern,  Conti- 
nental, and  Xorthwest  joined  in  requests  sugsfesting  that  the  Board 
should  rescind  the  approval  already  granted  because  freed  capacity 
was  being  utilized  in  an  improper  manner  against  nonagreement  car- 
riers in  markets  not  covered  by  the  agreements.  The  Board  denied  these 
petitions  in  the  spring  of  1972.  By  the  time  we  came  along  to  April 
and  May  of  1973,  the  transcontinental  carriers  were  alleging  shortages 
of  fuel  as  a  ground  for  still  further  extension.  Delta  noted  that  because 
of  the  fuel  crisis,  it  would  not  object  pending  attempts  to  achieve  con- 
servation by  less  anticompetitive  means. 

Although  we  urged  the  Board  to  require  concrete  evidence  of  the 
alleged  savings  in  fuel  and  capacity  costs  and  we  suggested  rather 
stringent  reporting  requirements  which  were  not  in  fact  adopted. 

With  respect  to  these  agreements,  in  general,  the  principal  argu- 
ments advanced  by  their  proponents  was  that  approval  would  make  it 
possible  to  increase  profits  by  reducing  excess  capacity,  forestall  pro- 
posals for  further  fare  increases  and  improve  the  ecology  through  re- 
ductions of  noise,  air  pollution,  traffic  congestion,  and  the  like. 

With  respect  to  the  latter  contention,  the  Board's  administrative 
law  judge  has  found  that  ecology  factors  have  proved  inconsequential 
and  we  agree  and  do  not  feel  they  are  worthy  of  serious  consideration. 

Turning  to  the  matter  of  increased  profits,  it  is  obvious  that  load 
factors  have  increased  in  the  agreement  markets.  They  are  above  the 
trunkline  average  and  above  the  level  necessary  to  produce  a  reason- 
able return  on  investment  in  those  particular  rnarkets. 

On  the  other  hand,  it  seems  reasonably  clear  that  these  increased 
profits  have  had  relatively  small  impact  upon  the  general  fare  level, 
although  I  iiasten  to  point  out  that  fuel  costs  have  increased  very 
radically  during  the  same  period  of  time.  We  do  contend  that  the  fuel 
agreements  have  resulted  in  at  least  one  agreement  carrier  being  able 
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to  increase  frequency  to  our  competitive  detriment  in  nonagreement 
markets. 

We  feel  there  is  an  obvious  harm  to  the  public  in  the  approval  ot 
these  agreements  in  that  there  is  a  decrease  in  frequencies,  a  tendency 
to  bunch  flights,  and  clearly  higher  load  factors.  Nonstop  flights  have 
increased  while  multistop  flights,  in  the  agreement  markets  have  in- 
creased and,  at  the  same  time,  as  we  pointed  out.  this  decline  in  serv- 
ice has  not  been  accompanied  by  a  reduction  in  fares. 

We  believe  that  a  reasonable  level  of  competition  should  be  main- 
tained in  the  airline  industry  and  that  the  capacity  reduction  agree- 
ments are  repugnant  to  establish  antitrust  law  and  continued  approval 
should  not  be  granted.  We  believe  that  the  burden  should  be  upon  the 
individual  airline  managements  to  compete  with  efficiency,  innovation, 
and  economy,  and  with  prudent  scheduling  designed  for  optimum 
service,  reasonable  fare  levels,  and  the  opportunity  to  obtain  a  reason- 
able return  on  investment. 

We  suggest  that  the  experience  of  the  nonagreement  carriers  during 
the  same  period  of  time  and  also  the  experience  of  the  so-called  agree- 
ment carriers  during  that  period  of  time  when  the  agreements  were 
not  in  effect,  proves  that  capacity  can,  in  effect,  be  limited  by  unilateral 
restraint. 

In  the  case  now  pending  before  the  Civil  Aeronautics  Board  we 
have  spelled  out  this  position  in  considerable  detail  and  we  believe  that 
the  Board's  ultimate  decision  will  be  one  disapproving  continuation 
of  the  existing  agreements. 

Thank  you,  sir. 

COST    SAVINGS    DUE    TO    CAPACITY   REDUCTIOX    AGREEMENTS 

Senator  Kennedy.  Would  you  like  to  respond  to  Mr.  Malin? 

Mr.  Malin.  Yes ;  I  would  like  to  make  a  couple  of  comments  in  re- 
sponse to  Mr.  Maurer.  He  has  criticized  the  agreement  as  not  providing 
real  cost  saving,  unless  the  employes  are  laid  off  and  airplanes  are 
in  fact  disposed  of.  so  they  come  off  the  depreciation  schedules.  He 
has  also  mentioned  that  there  are  no  ecology  improvements  of  any 
consequence. 

I  would  say  that  any  cost-savings,  and  any  improvement  in  ecology, 
are  important.  It  is  true  that  we  have  not  been  able  to  effect  a  100 
percent  elimination  of  costs  in  pulling  down  flights  under  the  capac- 
ity restraint  agreement.  But  that  does  not  mean  that  they  have  not  been 
helpful,  either  to  us  or  to  the  industry  as  a  whole. 

Senator  Kennedy.  What  percent  reduction  in  cost  have  you 
achieved? 

Mr.  Malin.  I  cannot  tell  you  specifically,  sir.  I  just  mentioned  things 
that  we  definitely  have  saved,  such  as  crew  pay,  fuel  and  oil,  landing 
fees,  manning  associated  with  the  departure,  the  so-called  direct  oper- 
ating costs,  have  been  saved.  I  would  estimate  that  these  are  in  the 
50-percent  range  of  total  cost  of  operating  the  flight. 

We  have  not  been  able  to  save,  necessarily,  overhead  initially.  We 
could  not  save  depreciation  until  we  disposed  of  the  airplane.  We  were 
not  able  to  dispose  of  the  airplane  the  day  the  flight  came  down.  We 
have  subsequently  been  able  to  dispose  of  airplanes. 
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The  other  point  I  would  make  in  response  to  Mr.  Maurer  is  that 
the  airline  participants  in  the  ag:i'eements  have  answered  every  charge 
of  shifting  of  capacity  that  has  been  made.  Xot  one  of  those  charges 
has  been  sustained  by  the  Civil  Aeronautics  Board.  In  the  most  recent 
case  which  he  refers  to.  namely  the  Delta  complaint  against  American 
on  service  from  Dallas  to  Los  Angeles.  San  Francisco  and  Phoenix,  the 
CAB's  Bureau  of  Enforcement  rejected  that  claim.  "We  have  stood 
ready  to  answer  every  charge  against  us  of  shifting  of  capacity.  We  do 
not  know  what  more  we  can  do.  "\Ve  feel  we  have  answered  this  claim. 
We  have  to  have  specific  charges  to  answer  when  they  were  made.  We 
answered  them,  and  so  far.  the  CAB  has  sustained  our  view. 

One  last  point  I  would  make  in  terms  of  the  harm  of  the  capacity 
agreements  to  the  public.  I  believe  you  will  find  that  there  is  no  more 
bunching  of  schedules  in  a  capacity  agreement  market  than  there  is 
in  a  nonagreement  market.  The  tendency  of  airlines  to  concentrate 
their  flights  at  the  peak  departure  times  of  the  day,  early  in  the  morn- 
ing and  late  afternoon,  when  the  businessman  is  moving.  This  is  com- 
mon knowledge.  It  takes  place  in  every  market,  with  or  without  ca- 
pacity restraint  agreements.  I  think  it  is  only  logical  that  a  capacity 
restraint  agreement  would  result  in  carriers  canceling  the  flights 
that  are  least  patronized,  which  is  in  fact  what  we  have  done.  This 
is  in  the  interest  of  the  public.  The  only  way  to  get  around  the  situa- 
tion of  bunching,  whether  it  be  a  restraint  market  or  nonrestraint 
market,  is  to  allow  the  carriers  to  actually  negotiate  departure  times, 
which  no  one  has  suggested  and  has  not  been  authorized  by  the  Board. 

Senator  Kexxedy.  You  mentioned  the  benefit  to  the  public.  Have  the 
fares  gone  down  at  all  on  these  routes  ? 

Mr.  Malix.  Xo.  sir.  they  have  not. 

PUBLIC     BEXEFITS      FROM     THE     CAPACITY     KEDUCTIOX     AGREESrEXTS 

Senator  Kexxedy.  How  has  the  public  really  benefited?  It  seems 
that  they  get  fewer  flights  to  choose  from,  and  the  prices  remain  the 
same.  I  cannot  see  how  the  public  has  benefited,  with  the  exception  of, 
perhaps,  the  environmental  aspects. 

Mr.  Malix.  There  are  a  couple  fo  points  here.  Mr.  Chairman.  I 
think  the  pulilic  does  have  a  vested  interest  in  having  a  healthy  airline 
industry.  I  think  everybody  agrees  with  that.  I  think  that  the  main 
way  that  the  public  benefits  is  in  the  fact  that  the  excess  capacity  that 
is  present  in  the  total  airline  system  is  removed  from  the  specific 
markets  where  it  is  present,  rather  than  other  markets.  For  instance, 
in  the  Xew  York-Los  Angeles  market,  the  Xew  York-San  Franscisco 
market,  where  we  were  running  load  factors  in  the  high  thirties,  low 
forties,  I  do  not  think  anyone  would  say  that  the  public  is  entitled  to 
those  type  load  factors:  and  by  moving  them  up  to  50  percent,  or  52  or 
55  percent,  that  the  public  has  been  severely  injured.  I  think  the  public 
has  benefited,  to  the  extent  that  carrriers  like  American  Airlines  have 
not  cut  back  service  in  other  markets,  either  marginal  or  loss  markets, 
in  an  effort  to  stay  profitable.  We  lost.  I  think.  $26  million  in  1970.  We. 
in  an  effort  to  stay  profitable,  would  be  cutting  back  service  in  other 
markets.  By  being  able  to  limit  excess  capacity  in  these  long-haul 
markets.  I  think  the  public  benefits. 
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Senator  Kennedy.  Can  you  tell  us  which  ones  are  the  loss  markets? 

Mr.  Malin.  Yes;  I  can  tell  you  that  New  York-Boston  and  New 
York-Washington  are  loss  markets  for  us.  Generally,  the  short-haul 
and/or  low  density  markets  are  the  ones  that  are  loss  markets. 

Senator  Kennedy.  Do  you  have  records  indicating  which  are  your 
loss  markets?  Is  such  information  generally  available  to  the  airlines? 

Mr.  Malin.  Yes.  I  think  every  airline  attempts  to  calculate  a  seg- 
ment of  profitability,  or  flight  profitability;  and  the  problem  that  you 
have,  something  that  was  mentioned  in  the  Boston  hearing,  is  the  dif- 
ference of  allocating  certain  costs.  For  instance,  advertising;  for  in- 
stance, my  salary.  How  do  you  allocate  that  by  route? 

Senator  Kennedy.  I  believe  you  provided  us  with  figures  which 
show  Boston-Washington  to  be  profitable. 

Mr.  Malin.  I  said  New  York-Washington  and  New  York-Boston. 
Those  were  the  examples  I  gave  you.  Boston-Washington,  in  our  sys- 
tem, is  profitable. 

Senator  Kennedy.  You  have  indicated  that  these  capacity  reduction 
agreements  are  necessary,  as  I  imderstand  it,  to  keep  the  airline  in- 
dustry alive  and  profitable.  Yet  Ave  find  other  airlines  who  do  not  par- 
ticipate in  this  kind  of  agreement  who  are  able  to  survive  and ;  even, 
in  some  instances,  have  a  higher  rate  of  profit  than  American. 

Mr.  Malin.  Yes,  sir.  That  is  very  true.  The  effect  of  the  1970  reces- 
sion, I  think,  was  not  equally  distributed  around  the  country.  I  think 
it  is  a  well-known  fact  that  the  southeastern  portion  of  the  United 
States  did  not  get  affected  by  that  recession.  I  think  that  it  could  be 
said  that  perhaps  some  of  us,  some  of  the  carriers  who  are  participants, 
were  overly  eager  to  order  wide-body  equipment.  As  we  have  pointed 
out,  the  two  major  factors  that  came  together  to  cause  us  to  be  in 
a  bad  profit  situation  in  early  1970  were  the  economic  recession  and 
the  simultaneous  arrival  of  a  great  deal  of  wide-body  equipment  that 
simply  was  not  needed  on  the  markets  for  which  it  had  been  ordered. 

the  possibility  of  unilateral  capacity  reduction  without 

agreement 

Senator  Kennedy.  Is  there  anything  that  would  have  prohibited 
unilateral  decisions  by  the  carriers  to  bring  about  some  reduction  in 
terms  of  capacity,  if  they  were  not  returning  a  profit  ? 

Mr.  Malin.  No,  sir.  There  is  nothing  to  prohibit  it  except  self- 
interest.  In  1970-71,  American  Airlines  did  cut  back  a  lot  of  service. 
However,  where  we  cut  it  back  was  in  the  short-haul  markets,  even 
some  service  from  Boston  across  upper  New  York  State,  routes  where 
we  were  losing  money  and  we  felt  that  Ave  could  not  continue.  The 
problem  on  the  long-haul  markets  is  that  you  can  make  money  at  lower 
load  factors  than  on  the  short  haul.  This  is  the  cost  subsidization 
principle  that  we  discussed  earlier.  The  problem  was  that  each  of  the 
major  three  carriers — American,  T'nited,  TWA — actually  did  try  some 
unilateral  reductions  on  long-haul  markets.  The  result  for  each  of 
us  was  so  disastrous  that  we  felt  that  you  would  lose  more  by  cutting 
back  than  you  would  by  staying  in  the  market  and  operating  at  a  lower 
load  factor.  The  best  example  of  this  is  United  Airlines,  which  in  the 
fall  of  1970  cut  back  from  two  to  one  trip  in  the  Boston-Los  Angeles 
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market;  and  when  thev  were  only  flying  one  trip,  against  TAVA's 
and  American's  two  trips,  they  soon  found  out  they  were  no  longer 
a  factor,  and  they  withdrew  from  the  market  entirely. 

So  it  is  not  a  theoretical  exercise  of  saying  that  Ave  cannot  with- 
draw capacity  in  the  long-haul  markets  on  a  unilateral  basis.  It  is  a 
really  practical,  real-world  experience.  We  have  done  it  in  various 
markets,  each  of  us  have  done  it,  and  the  penalties  in  terms  of  reduced 
share,  lower  load  factors,  and  reduced  profits  has  convinced  us  that 
if  the  other  carrier  is  not  going  to  follow  suit,  it  is  a  very  dangerous 
move. 

Senator  Kexnedy.  Why  does  it  not  make  sense  for  Delta  to  be  in- 
volved in  these  kinds  of  agreements  as  well  ?  Or  is  this  because  your 
route  stnicture  is  so  different  that  you  cannot  enter  into  this  kind  of 
agreement  ?  Is  that  the  real  reason  ? 

Mr.  ^SIattrer.  No;  it  is  not.  Senator  Kennedy.  We  have  a  highly 
competitive  route  structure  on  our  principal  routes.  We  compete  in 
most  cases  with  two  other  carriers.  For  example,  in  the  Xew  York- 
Boston  to  Florida  markets,  we  have  three  carrier  competition.  Delta, 
Eastern,  and  National.  From  Chicago  to  Miami,  one  of  our  principal 
markets,  we  have  3-carrier  competition:  Eastern,  Northwest.  Delta. 
From  Atlanta  south  to  Florida,  there  are  5.  In  many  of  these  markets, 
there  is  very  heavy  competition. 

I  think,  without  attempting  to  belittle  the  difficulties  that  these 
carriers  have  faced.  I  would  say  the  proof  of  the  pudding  is  in  the 
eating.  We  have  accomplished  the  same  things  that  they  say  that  the 
capacitv  agreements  have  permitted  them  to  accomplish,  without  being 
party  to  the  agreements.  For  example,  we  talked  about  fuel  conserva- 
tion. Without  being  a  party  to  the  agreement,  in  our  last  fiscal  year, 
we  reduced  flight  schedules  by  about  18  percent,  and  available  seat 
miles  by  8  percent,  at  a  very  substantial  sa^^ing  in  fuel.  When  you  talk 
about  the  problems  with  excessive  equipment  during  difficult  times,  we 
had  those,  too. 

Senator  Kexxedt.  Did  that  bring  about  a  reduction  of  service  in 
smaller  communities  ? 

Mr.  MArRER.  Yes.  We  reduced  service  across  the  board,  gradually, 
in  the  large  markets  and  the  small  ones.  also. 

Senator  Kexxedy.  It  was  across  the  board?  You  did  not  make  a 
policy  decision  to  eliminate  the  small  toAvns  before  you  reduced  service 
in  the  big  towns  ? 

Mr.  Maurer.  As  a  matter  of  fact,  it  is  easier  to  eliminate  the  more 
dense  markets  than  it  is  the  less  dense,  because  you  have  to  keep  an 
adequacy-  of  service  in  the  smaller  markets.  But  to  give  you  an  example 
of  a  relatively  small  market.  Atlanta-Savannah,  which  we  serve  basi- 
cally with  DC-9's  and  Boeing  727  aircraft,  we  came  down  one  trip, 
from  10  to  9 — a  10  percent  reduction,  albeit,  which  was  a  considerable 
sa\nng  in  fuel  and  direct  operating  costs. 

The  other  point  I  want  to  make  with  respect  to  older  equipment  is, 
during  this  time  period,  we  eliminated  something  in  the  neighborhood 
of  13  or  1-1  four-engine  Convair  880  aircraft  from  our  fleet,  and  6 
DC-8-33  aircraft,  because  they  were  less  fuel-efficient.  We  ended  up 
with  a  better  fleet  of  more  efficient,  more  modern  airplanes,  which 
helped  solve  the  ecology  problem,  because  they  were  much  more  adapt- 
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able  to  the  ecology,  being  newer  airplanes,  with  less  objectionable 
engine  and  noise  characteristics. 

Senator  Kexxedy.  Even  given  the  fact  of  the  modernization  of  your 
fleet,  why,  even  beyond  that,  wouldn't  it  be  worthwhile  or  valuable  for 
you  to  carry  it  one  step  further,  and  make  these  kinds  of  agreements  in 
the  areas  that  you  have  outlined  here  as  Chicago-Miami,  for  example. 

Mr.  Maurer.  To  be  quite  blunt,  we  consider — in  saying  we,  I  mean 
Delta's  management  and  board  of  directors,  of  which  I  am  a  mem- 
ber— we  think,  that  this  would  be  a  first  step  toward  the  eventual 
nationalization  of  the  air  transportation  system,  and,  based  upon  what 
we  have  seen,  and  the  nationalization  of  transportation  companies  in 
other  countries,  that  this  should  be  a  last  resort  for  the  Government 
of  the  U.S. ;  that  if  it  is  at  all  possible,  we  should  continue  our  present 
form  of  regulation  as  a  regulated  semipublic  utility,  but  with  a  high 
degree  of  competition  between  the  individual  members.  We  think  we 
produce  a  better  service  for  the  public  at  a  better  price,  if  we  compete. 

EFFECT  OF  AGREEMENTS  ON  LOAD  FACTORS 

Senator  Kennedy.  Mr.  Beamish  and  Mr.  INIalin,  could  you  talk  a 
little  bit  about  hoAv  the  agreements  brought  about  greater  load  factors. 

What  has  been  the  percentage  increase  over  the  period  of  the 
agreements  ? 

Mr.  Beamish.  Referring  to  the  actual  market  ? 

Senator  Kennedy.  Yes. 

Mr.  Malin.  Yes,  sir.  Let  me  read  load  factors  for  1971,  which  in- 
cludes 3  months  of  the  agreement,  then  the  load  factors  for  1974.  New 
York-Los  Angeles  for  1971,  industry  load  factor  was  43,  for  1974  it 
was  54.  New  York-San  Francisco  went  from  38  to  43.  Washington- 
Los  Angeles  went  from  46  to  56.  Chicago-San  Francisco  went  from  43 
to  55.  New  York-San  Juan  went  from  57  to  67. 

EFFECT    OF    AGREEMENTS    ON    AIRLINE    REVENUE 

Senator  Kennedy.  This,  I  gather,  would  mean  some  rather  sub- 
stantial returns,  would  it  not,  to  the  airlines  themselves,  in  terms  of 
profits  in  those  particular  areas? 

Mr.  Malin.  Yes,  sir,  in  terms  of  greater  return ;  is  that  what  you 
mean  ? 

Senator  Kennedy.  Yes. 

Mr.  Malin.  Yes.  I  did  not  want  to  say  substantial  until  you  define 
what  you  mean  by  substantial.  We  make  money  on  those  routes ;  yes. 

[Estimates  of  the  amount  of  additional  revenue  generated,  or  costs 
saved,  by  virtue  of  the  capacity  reduction  agreement  in  the  trans- 
continental markets  in  1  year  may  be  obtained  from  CAB  order  73-7- 
147,  appendix  C  (July  27,  1973)  p.  1873,  below,  and  Capacity  Reduc- 
tion Agreements  case  initial  decision,  pp.  2025-26,  below  (Novem- 
ber 18, 1974). 

Senator  Kennedy.  Although  none  of  the  increased  profits  really 
reflected  themselves  in  any  kind  of  rate  reduction  at  all,  did  they,  on 
those  routes. 

Mr.  Malin.  No,  sir. 


1707 

Senator  Kennedy.  There  were  actually  rate  increases  during  those 
times;  were  there  not? 

Mr.  Malin.  Yes,  sir.  The  rate  increases  apply  to  each  and  every 

Mr.  Malin.  Yes,  sir. 

Senator  Kennedy.  Even  on  those  routes  subject  to  capacity  reduc- 
tion agreements? 

domestic  route  in  the  United  States.  As  you  know,  the  fares  are  calcu- 
lated according  to  a  fare  formula  which  is  based  on  length  of  haul. 

EFFECT  OF  AGREEMENTS  ON  FLIGHT  FREQUENCY 

Senator  Kennedy.  How  much  reduction  in  terms  of  scheduling  Avas 
effected  during  that  lime?  Can  you  give  us  an  approximation,  just  an 
approximation.  You  could  submit  it  for  the  record.  I  am  just  interested 
in  the  approximate  figures. 

Mr.  Malin.  Let  me  give  you  a  for  instance.  In  the  summer  of  1969 
the  three  carriers  provided  291^  departures,  29  one  way,  30  the  other 
in  the  Xew  York-Los  Angeles  market. 

Senator  Kennedy.  "What  happened  to  the  other  plane  ? 

Mr.  Malin.  It  was  ballasted  in  another  direction.  That  is  29.5  total 
departures.  These  are  ncns'op  Los  Angeles-Xew  York,  summer  of  1969. 

Last  summer,  1974,  we  had  15  departures  each  Avay.  Of  course,  in 
the  interim  we  did  add  wide  body  equipment  which  generally  was 
substituted  on  a  two-for-one  basis.  That  will  give  you  an  idea  of  the 
frequency  reductions. 

THE  USE  OF  THE  AIRPLANES  FREED  BY  THE  AGREEMENTS 

Mr.  Beamish.  May  I  comment,  Mr.  Chairman  ? 

Senator  Kennedy.  Yes. 

Mr.  Beamish.  On  several  questions  that  have  been  raised,  the  dis- 
placed capacity  argument,  of  course,  has  been  raised  by  opponents  in 
almost  all  of  the  proceedings.  I  would  note  in  1971  United  Air  Lines 
was  utilizino"  373  airplanes  which,  of  course,  Avas  before  the  effective- 
ness of  the  agreement.  If  we  trace  it  since  that  time,  in  1972  it  was  down 
to  367 ;  in  1973,  down  to  362  ;  in  1974,  down  to  353 ;  and  we  liave  numer- 
ous airplanes  on  the  ground  at  this  point,  and  given  the  economic 
environment  that  Ave  are  looking  at  in  1975,  Ave  expect  that  number 
to  groAv  in  the  future.  Xot  all  of  those  relate  directly  to  capacity  agree- 
ments. I  am  sure,  but  Ave  feel  some  portion  of  them  Avould. 

I  Avould  like  to  come  back  to  the  fall  of  1973,  relative  to  a  point  that 
Avas  made  earlier.  At  that  time  the  initial  indication  Avas  that  our  allo- 
cation would  be  reduced  to  100  percent  of  1972.  That  Avas  the  initial 
indication.  In  Avorking  out  the  fuel  agreements,  avc  Avould  note  that 
that  brought  United  Air  Lines  Avithin  that  100  percent  allocation  leA^el. 
If  Ave  had  been  using  capacity  and  burning  fuel  elscAA-here.  there  is  no 
Avay  that  that  could  have  happened. 

Subsequently,  that  allocation  Avas  reduced  progressively  from  95, 
and  then  in  late  November,  an  indication  that  it  would  be  at  85  percent 
of  1972. 
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We  believe  that  we  can  demonstrate  that  the  agreements  at  that 
time  did  enable  United  Air  Lines  to  maintain  a  better  distribution  of 
service  in  their  system.  In  January  1974,  we  reduced  our  total  opera- 
tion by  about  13  percent.  However,  in  the  major  hub  cities,  that  reduc- 
tion was  some  20  percent.  In  our  medium  sized  hub,  it  was  approxi- 
mated the  average  of  13  percent,  and  in  our  smaller  cities  it  was  about 
6  percent.  And  there  is  no  doubt  in  our  minds  that  the  capacity  agree- 
ments contributed  very  definitely  to  our  ability  to  maintain  that  kind 
of  distribution  across  the  system,  Mr.  Chairman. 

NO  FUEL  WAS   SAVED  BECAUSE  OF  CAPACITY  REDUCTION  AGREEMENTS 

Senator  Kennedy.  You  used  the  example  of  the  capacity  agreements 
as  a  means  of  a  savings  of  fuel,  but  Delta  just  made  a  decision  to  cut 
flights  across  the  board  as  a  means  of  saving  fuel. 

Granted  that  conservation  of  energy  is  now  an  important  national 
objective,  how  does  that  strengthen  the  case  for  capacity  reduction 
agreements?  Do  you  save  any  more  fuel  under  capacity  reduction 
agreements  than  by  simply  making  across-the-board  cuts  as  the  other 
airlines  did? 

Mr.  Beamish.  Yes,  Mr.  Chairman,  it  did  for  this  reason. 

Senator  Kennedy.  How  is  the  public  better  served  by  that? 

Mr.  Beamish.  In  this  way,  Mr.  Chairman.  The  fuel  agreement  re- 
sulted in  substantially  unused  capacity.  In  the  other  market  territo- 
ries that  we  are  talking  about  at  that  time,  our  load  factors  were  higher 
than  they  were  in  the  vast  majority.  In  that  context,  it  would  have 
raised  load  factors,  in  our  judgment,  to  levels  that  would  have  re- 
stricted service  to  the  public  in  those  other  territories. 

Senator  Kennedy.  Could  you  not  have  had  some  reduction  in  the 
areas  where  you  were  having  less  load  capacity  and  adjust  it  in  some 
way? 

Would  that  not  be  a  more  efficient  way  to  deal  with  that  particular 
problem  than  the  collective  agreements  that  you  entered? 

Mr.  Beamish.  Well,  beyond  the  capacity  agreements,  that  approach 
was  used,  Mr.  Chairman. 

Senator  Kennedy.  How  much  would  you  say  was  saved  by  the  col- 
lective agreements,  and  how  much  saved  by  unilateral  reductions? 

Mr.  Beamish.  We  can  check  absolute  detail  on  this.  Quoting  from 
recollection  from  where  we  were  in  fuel  consumption  before  the  agree- 
ments Avere  instituted,  it  is  my  recollection  that  in  the  nature  of  6  per- 
cent of  the  fuel  reduction  resulted  from  the  capacity  agreement  area, 
and  moving  to  the  85  percent  below  1972  levels,  the  balance  came  from 
other  actions. 

Senator  Kennedy.  Would  you  have  used  more  fuel  in  1973  if  you 
did  not  have  the  capacity  agreements  ? 

Mr.  Beamish.  Some  agreements  were  in  effect  in  1973,  Mr.  Chair- 
man. That  was  the  so-called  economic  agreements,  prior  to  the  institu- 
tion of  the  fuel  agreement.  This  is,  of  course,  speculative  to  some 
degree.  It  would  have  depended  on  carrier  behavior,  but  it  is  our  judg- 
ment that  the  competitive  forces  would  have  resulted  in  additional 
flying.  We  did  note  during  a  few  hiatus  periods  in  the  agreement,  when 
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they  expired,  that  there  were  some  moves  toward  increased  operation 
in  the  agreement  market  on  the  part  of  some  carriers  and  in  one  case, 
inchiding  United. 

Senator  Kennedy.  Of  course,  voii  were  under  the  allocation  in 
1974. 

Mr.  Beamish.  1974 ;  yes. 

Senator  Kennedy.  You  could  not  have  used  any  more  fuel  in  any- 
case  because  you  could  not  have  gotten  any  more. 

Mr.  Beamish.  Actually,  in  1974  we  used  less  than  our  allocated 
level. 

Senator  Kennedy.  Even  though  you  were  saving  this  other  fuel, 
you  could  not  have  used  any  more  because  you  would  not  have  gotten 
any  more  under  the  fuel  allocation  program. 

Mr.  Beamish.  No  ;  that  is  correct. 

THE  agreements  PERMITTED  A  BETTER  DISTRIBUTION  IN  NECESSARY  CUTS 
IN    service;    delta's   RESPONSE 

Of  course,  it  is  our  view  that  had  the  capacity  agreements  not  been 
in  effect,  we  would  have  been  burning  more  fuel  in  that  territory. 

Senator  Kennedy.  How  could  you,  since  you  were  limited  in  the 
amount  that  you  would  have  gotten  in  any  event  ? 

]Mr.  Beamish.  We  think  reductions  would  have  been  taken  in  other 
places. 

Senator  Kennedy.  In  the  areas  more  heavily  traveled? 

Mr.  Beamish.  That  is  correct. 

Mr.  Malin.  May  I  give  a  specific  example,  Mr.  Chairman,  Phil- 
adelphia-Los Angeles  is  a  market  that  is  served  by  three  carriers.  Each 
of  us  had  two  trips  for  a  total  of  six.  This  is  the  classic  case  of  a  carrier 
being  unable  to  unilaterally  reduce  one  trip  because  of  the  impact  of 
that  reduction  on  its  market  share. 

I  am  convinced  that  without  the  so-called  fuel  agreements,  we  would 
not  have  made  the  reductions  in  that  market  that  we  did.  The  same 
holds  true  for  Boston-Los  Angeles,  where  both  TWA  and  ourselves 
had  two  trips  apiece.  Without  the  knowledge  that  the  competition  was 
also  going  to  make  a  reduction,  I  sincerely  believe  that  we  would  not, 
we,  American,  would  not  have  cut  back  in  those  markets  that  were 
characterized  by  heavy  excess  capacity.  What  we  would  have  done,  as 
T  testified  during  the  CAB  hearing  last  spring,  we  would  have  looked 
very  seriously,  and  we  did,  at  abandoning  service  in  markets  which 
were  not  profitable,  and  I  mentioned  at  that  time  New  York-Boston, 
Xew  York- Washington,  where  the  public  would  still  be  served  because 
of  the  presence  of  the  Eastern  shuttle.  We  seriously  considered  getting 
out  of  those  markets  at  American  Airlines,  but  being  able  to  make  our 
fuel  savings  in  the  markets  that  were  characterized  by  overcapacity, 
it  was  not  necessary'  for  us  to  cut  out  sen-ice  in  the  short  haul  losing 
markets. 

Senator  Kennedy.  I  saw  this  example  in  the  testimony.  L^nited  men- 
tioned the  Los  Angeles-Boston  market  in  which  it  reduced  its  flights 
from  two  to  one,  and  eventually  dropped  the  market.  I  think  that  il- 
lustrates the  point  that  you  made.  If  one  carrier  drops  one  flight,  the 
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consumer  is  more  inclined  to  go  to  the  other  carriers.  This  was  what 
you  used  in  your  testimony  as  an  example  of  the  importance  of  being 
able  to  work  out  some  agreement  because  of  the  issue  of  market 
identity. 

But  Delta  has  evidently  been  able  to  manage  in  other  places.  They 
have  been  able  to  cut  back  without  the  loss,  apparently,  of  market 
identity.  They  have  been  able  to  cut  back  some  of  these  flights  uni- 
laterally without  losing  their  identity  or  opportunity  to  compete. 

And  to  digress  to  another  of  your  justifications,  some  of  the  points 
you  raised  about  the  impact  on  the  economy  being  less  in  the  South- 
east than  in  the  Northeast,  I  would  certainly  agree  with.  But  if  that 
were  an  important  factor,  we  would  expect  to  see  a  greater  reduction 
of  service  in  the  Northeast  than  in  the  Southeast.  In  fact,  it  appears 
from  the  testimony  that  reductions  have  been  more  or  less  uniform 
across  the  country. 

Although  I  understand  the  general  argument  that  dropping  one 
flight  will  cause  a  disproportionately  large  loss  in  passenger  patron- 
nage,  I  must  admit  that  I  still  do  not  understand  why  this  should  be  so. 

Mr.  Malin.  Let  me  make  two  points.  First  of  all,  the  excess  capacity 
in  our  case  tended  to  be  on  the  long-haul  routes  with  relatively  few 
frequencies.  Mr.  Mauer  used  an  example  where  he  cut  from  10  flights 
to  9,  American  Airlines  flies  179  segments  right  now,  and  we  have  only 
six  of  those  where  we  offer  10  flights  a  day.  In  fact,  we  liave  only  14 
segments  out  of  179  where  we  offer  more  than  6  trips  a  day.  In  order 
to  get  a  15-percent  reduction  in  capacity,  you  have  to  have  at  least  six 
trips  in  the  market.  So  there  are  not  that  many  markets  where  you 
can  take  out  one  frequency  and  get  a  10-percent  reduction.  I  would 
agree  with  him  in  a  market  such  as  that,  you  can  make  unilateral  re- 
ductions. If  you  are  going  from  10  to  9  or  7  to  6,  that  is  not  going  to 
hurt  you  very  much. 

What  we  are  talking  about  is  segments  where  we  have  two  or  three 
trips,  and  you  are  talking  about  reducing  capacity  either  33  per-cent  or 
50  percent, 

I  guess  I  would  love  to  be  participating  in  a  company  that  was  turn- 
ing in  those  earnings.  I  would  ask  the  question  of  the  fact  that  Delta 
is  in  the  New  York-Miami  market,  and  I  believe  part  of  last  year 
they  were  operating  load  factors  in  the  midthirties.  I  do  not  think  this 
proves  that  Delta  can  do  it  and  we  cannot.  We  know  we  can  operate 
in  the  long-haul  markets  in  the  midthirties.  We  have  done  it.  We  do 
not  think  it  is  a  very  good  allocation  of  resources,  either  for  ourselves 
or  for  the  public  to  operate  those  low-load  factors, 

[The  following  information  was  subsequently  submitted  for  record 
at  this  point,] 

Delta  Air  Lines,  Inc., 
Atlanta,  Ga.,  31  arch  7, 1975. 
Hon.  Edwakd  M.  Kennedy, 
U.S.  Senate, 
Washington,  B.C. 

Deab  Senator  Kennedy  :  In  connection  with  your  subcommittee's  hearings  on 
the  so-called  capacity  agreements,  at  page  799,  American's  Mr.  Malin  stated  that 
he  believed  that  Delta  Air  Lines  had  operating  load  factors  in  the  New  York- 
Miami  market  during  part  of  last  year  (presumably  1974)  that  were  in  the 
mid-nineteen-thirties. 

While  our  load  factors  in  these  east  coast-Florida  markets  were  relatively  low 
in  the  winter  of  1972-73  immediately  following  the  Northeast  merger,  we  were 
able  to  effect  appropriate  adjustments  relatively  soon  thereafter. 
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While  I  cannot  quickly  break  out  the  New  York-Miami  load  factors  alone,  our 
east  coast-Florida  load  factors  for  the  past  12  months  have  been  as  follows : 

East  Coast-Florida 
1974:  (»**  percent) 

March 60. 1 

April   58. 1 

May 48. 1 

June 45.  5 

July 49.  8 

August 58.  6 

September    :_ 45.  7 

October  48. 7 

November 45. 1 

December  - 52.  0 

1975: 

January    51. 8 

February    61. 8 

Although  our  late  1972,  early  1973  load  factors  in  these  east  coast  markets 
were  not  what  we  had  hoped  to  attain,  I  believe  the  record  .should  also  contain 
this  more  current  information. 
Respectfully, 

R.S.  Mauber. 

Senator  Kennedy.  How  many  flights  do  you  have  Boston-Miami? 
Do  you  have  more  than  three  a  day  ? 

Mr.  Maurer.  I  like  to  hear  American  talk  about  our  high  level  of 
frequency,  and  I  have  to  admit,  I  have  to  look  it  up  to  answer  your 
question.  Boston-lNIiami.  including  Fort  Lauderdale.  I  will  try  to  sepa- 
rate. I  will  just  give  you  nonstops.  Xonstop  to  Miami,  one,  two,  three; 
to  Fort  Lauderdale,  three,  a  total  of  six.  That  is  in  each  direction. 

I  think  if  I  may  say.  Senator,  in  response  to  Mr.  Malin's  statement, 
vre  were  able  to  accomplish  this  in  competitive  markets  with  relatively 
limited  frequency.  For  example,  in  the  Chicago-Miami  market,  where 
we  used  to  have  a  fairly  good  number  of  nonstop  flights,  we  basically 
came  down  to  three  a  day  from  Chicago  to  ]Miami.  and  we  replaced 
some  of  the  older  equipment  that  we  felt  was  less  efficient  with  the 
newer  wide  bodies,  and  as  a  consequence,  we  reduced  the  number  of 
scheduled  flights,  we  reduced  fuel  consumption,  and  we  actually  held 
the  number  of  seats  offered  at  exactly  the  same  level.  So  we  did  have 
an  impact  on  frequency,  which  does  affect  the  marketability  of  your 
product.  We  were  offering  a  better  airplane  and  a  more  efficient 
airplane. 

THE    CONTRAST    BETWEEN    GROUNDED    AIRPLANES    AND    THE    UNSATISFIED 
PUBLIC    DEMAND    FOR    LOW-COST   AIR    TRAVEL 

Senator  Kennedy.  Finally,  it  seems  that,  regarding  the  numbers  of 
planes  that  will  not  be  flying.  Mr.  Beamish,  you  indicated  that  your 
prediction  is  that,  at  the  end  of  this  j^ear,  there  will  probably  be  more 
that  will  not  be  flying.  For  us  to  come  back  to  the  constant  theme 
that  we  have  been  interested  in,  you  have  planes  that  are  grounded 
and  recognize  that  there  are  an  awful  lot  of  people  who  are  ready,  will- 
ing, and  desirous  of  traveling  at  cheap  and  economical  fares.  I  do  not 
know  wh}'  the  genius  of  the  American  airline  industry  cannot  match 
both  that  demand  and  that  need  in  a  way  that  is  going  to  meet  your 
particular  problems  in  terms  of  reductions  of  overhead  and  profits, 
and  also  the  needs  of  the  public  who  want  to  take  advantage  of  a  less 
expensive  service? 
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I  just  throw  that  out  for  any  of  you  to  make  a  brief  comment. 

Mr.  Maurer.  I  would  be  happy  to  respond  very  briefly.  In  the  first 
place,  it  is  necessary  to  focus  on  the  fact  that  as  the  Civil  Aeronautics 
Board  interprets  the  present  law,  there  have  been  some  inhibitions  in 
its  ability  to  authorize  certain  types  of  fares  that  it  has  found  dis- 
criminatory under  the  present  law.  We  will  all  recognize  that  there  are 
now  measures  pending  before  the  Congress  that  would  change  the 
situation. 

Senator  Kennedy.  Would  Delta  give  consideration  to  that  as  well  ? 

Mr.  Maurer.  Certainly.  Second,  I  think  we  should  focus  upon  the 
fact  that  there  are  now  coming  into  existence  with  the  approyal  of  the 
Civil  Aeronautics  Board  some  rather  substantial  fare  reduction  possi- 
bilities, offpeak,  high-density  type  service,  some  of  which  the  Board 
has  already  approved,  some  of  which  still  are  pending  and  may  well  be 
approved.  So  I  think  that  the  ingenuity  is  there. 

I  would  also  take  advantage  of  the  opportunity  of  pointing  out. 
Senator,  that  in  Delta  Air  Lines'  case,  we  have  another  kind  of  price 
competition  of  which  we  are  very  proud ;  that  is,  our  extensive  night 
coach  services.  We  operate,  at  about  20  percent  below  regular  fares,  a 
very  extensive  pattern  of  late  night  coach  services,  and  we  carry  about 
50  percent  of  our  total  industry's  night  coach  traffic.  So  it  is  possible 
to  offer  a  variety  of  services  which  are  very  appealing  to  the  public 
because  of  the  price  reduction  feature. 

Mr.  Beamish.  Incidentally,  I  would  note  on  the  basis  of  the  com- 
plaint record  before  the  Civil  Aeronautics  Board,  we  sometimes  won- 
der about  Delta's  interest  in  low  fares. 

Mr.  Maurer.  I  wonder  what  you  mean,  Mr.  Beamish,  since  we  have 
the  best  complaint  record  of  any  airline  in  the  industry.  ^ 

Mr.  Beamish.  In  that  regard,  I  think  we  are  seeing  signs  within 
the  industry  at  the  moment  that  are  very  receptive  to  the  declining 
economy.  The  Bicentennial,  with  United,  has  moved  on^  and  the  Civil 
Aeronautics  Board  has  now  permitted  us  to  a  level  of  750  miles.  It  is 
obviously  a  move  in  that  direction. 

We  have  been  highly  successful  with  the  group  inclusive  tour  opera- 
tion to  Hawaii,  and  we  expect  that  to  continue.  It  is  also  true  that 
United  is  the  biggest  charter  operation  in  the  domestic  trunk  area.  We 
are  in  the  record  for  favoring  some  liberalization  of  charter  activity. 
We  do  feel  this  may  be  the  arena  where  the  low-cost  type  of  mass 
transportation  will  come  into  being  in  a  more  economic  way  than  it 
can  in  the  schedule  system  where  we  are  faced  with  cost  subsidization 
and  running  our  schedules  on  a  regularized  day  in  and  day  out  basis. 

Here  also,  it  is  necessary  to  deal  with  our  forecast  of  what  the  de- 
mand will  be.  It  is  not  our  intent  in  1975  to  use  any  of  the  grounded 
aircraft  in  charter  because  we  do  not  read  the  market  as  being  that 
responsive  in  this  declining  economy.  Most  of  these  airplanes  are  on 
the  market  currently  and  available  "for  sale  to  a  reasonable  bidder. 

Senator  Kennedy.  Thank  you  very  much. 

Mr.  Malin  ? 

Mr.  Malin.  If  I  may  reiterate  a  point,  we  did  oppose  the  elimination 
of  family  and  youth  plan  before  the  Civil  Aeronautics  Board.  I  would 
also  point  out  that  American  has  gone  heavily  into  night  coach,  partly 
because  of  that  elimination  of  various  discount  fares  and  partly,  quite 
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frankly,  to  get  some  of  our  traffic  back  from  Delta  who  had  pirated  it 
over  the  years  with  the  night  coach  fares. 

I  think  the  point  is  that  there  could  be  lower  fares.  AVe  could  op- 
erate an  airplane.  The  cost  of  operating  an  airplane  from  Washington 
to  Los  Angeles  is  pretty  much  the  same  in  terms  of  fuel  and  oil  and 
those  type  of  things,  whether  there  are  people  in  it  or  not.  So  you  can 
lower  fares  if  there  is  some  way  to  guarantee  that  you  will  operate 
full  planeloads.  There  are  two  difficulties.  One,  in  designing  any  low 
fare  system,  be  it  night  coach  or  excursion  or  family,  one  thing  that 
you  try  to  do  is  minimize  the  dilution  from  full  fare  traffic.  Obviously 
is  you  lose  50  percent  on  every  passenger  you  carry,  even  though  you 
double  your  business,  you  are  no  better  off.  The  problem  that  we  run 
into  is  how  to  get  the  full  plane  concept  married  to  the  scheduled 
service. 

If  in  fact  it  is  in  the  public  interest  of  the  United  States  to  have  the 
network  of  an  airline  service  offering  service  throughout  the  day.  365 
days  a  year ;  by  definition  it  is  not  going  to  operate  at  a  90  percent  load 
factor.  "We  have  got  to  fly,  we  are  obligated  under  the  law  to  take  off, 
even  if  there  are  only  10  or  20  people  on  board.  We  cannot  tell  them  to 
go  home. 

So,  this  is  the  problem  of  marrying  the  scheduled  service,  the  desire 
for  scheduled  frequency  available  so  that  each  of  us  can  get  on  a  flight 
without  having  to  wait  2  days,  and  the  desire  to  get  low  prices  through 
full  planeload  economics,  and  that  we  have  not  yet  come  up  with  the 
answer  except  through  charters.  I  might  also  point  out  one  other  prob- 
lem. We  tend  to  look  at  these  questions  only  in  terms  of  major  mar- 
kets like  New  York-Los  Angeles  or  Boston- Washington,  which  are 
big.  It  is  important  also  to  think  how  you  serve  Dayton-San  Diego, 
where  there  is  not  that  big  concentration  of  traffic  moving  every  day, 
and  I  just  bring  that  up.  I  do  not  have  an  answer  for  it. 

Mr.  Beamish.  One  other  real  quick  answer,  if  I  may,  on  the  load 
factor  concept,  which  I  think  is  important.  We  are  at  a  point  where 
we  are  operating  thre  flights  a  day  between  a  and  b,  and  the  demand 
by  time  of  day  does  differ.  Typically,  we  may  have  a  morning  flight 
which  will  operate  with  a  60-percent  load  factor,  or  a  midday  flight 
that  may  go  half  full,  and  an  end-of-the-day  flight  that  may  go  at  75- 
percent,  which  might  generate  a  load  factor  for  the  segment  in  terms 
of  60-percent  average,  or  in  some  cases  less. 

One  way  to  improve  that  would  be  to  reduce  the  service,  and  doing 
that  in  moving  up  to  excessively  high  load  factors.  We  do  feel  that  the 
service  element  becomes  unrealistic  for  the  public.  The  same  phenom- 
enon occurs  by  day  of  week  where  you  may  have  an  airplane  leaving 
on  INIonday  morning,  and  the  businessman  is  moving  out  at  75-percent 
which  operates  on  Tuesday  morning  at  40-percent,  and  we  submit  the 
reduction  of  that  type  of  service  would  not  per  se  be  in  the  public 
interest. 

Senator  Kennedy.  Thank  vou  very  much,  gentlemen.  We  appreciate 
it. 

[The  prepared  statement  of  Messrs.  Malin,  Beamish,  and  Maurer 
follow.  See  also  the  prepared  statement  of  M.  A.  Brenner,  vice  presi- 
dent, marketing  and  planning,  Trans  World  Airlines,  inserted  at  the 
end  of  the  hearing  of  this  day,  March  4,  1975,  p.  2155,  below.] 
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Prepared  Statement  of  Randai>l  Malin 

My  name  is  Randall  Malin.  I  am  vice  president  marketing  planning  for  Ameri- 
can Airlines,  Inc.  My  credentials  were  attached  to  my  testimony  before  this 
committee  on  February  14,  1975.  I  have  been  responsible  for  negotiation  of  all 
the  capacity  restraint  agreements  entered  into  by  American  Airlines,  Inc.,  and 
I  have  testified  for  American  in  the  Capacity  Reduction  Agreements  Case  (CAB 
docket  22908). 

American  believes  that  capacity  restraint  agreements  have  served  an  important 
transportation  need  over  the  past  three  years,  and  that  they  are  useful  regula- 
tory tools  that  should  be  included  in  the  arsenal  of  the  Civil  Aeronautics  Board. 
The  capacity  restraint  agreements  have  eliminated  excess  capacity  and  offset 
adverse  economic  trends.  Initially  they  provided  strengthening  in  domestic  mar- 
kets during  the  1971-1972  problems  of  recession  and  overcapacity.  They  cur- 
rently have  proved  beneficial  in  both  domestic  and  international  markets  in  off- 
setting the  impact  of  the  fuel  crisis.  In  domestic  markets  they  aided  in  allocating 
limited  fuel  among  markets,  while  in  international  markets,  they  were  directed 
to  offsetting  the  impact  of  increased  fuel  costs  upon  the  economics  of  the  car- 
riers' operations. 

While  the  agreements  have  been  of  great  benefit  in  helping  to  maintain  a 
healthy  industry,  they  have  not  been  disadvantageous  to  anybody.  Service  is 
still  provided  to  the  public  at  entirely  reasonable  load  factors,  and  there  has 
been  no  damage  to  carriers  that  are  not  parties  to  the  agreements. 

There  have  been  basically  two  types  of  opposition  to  capacity  agreements.  The 
Department  of  Transportation  and  the  Department  of  Justice  have  made  highly 
theoretical  economic  arguments  that  the  agreements  damage  competition  and 
result  in  additional  costs  to  the  public.  Tlie  other  argument  comes  from  certain 
trunklines  who  fear  that  capacity  released  by  the  restraint  agreements  will  be 
transferred  for  use  in  competition  with  them.  We  have  demonstrated  again  and 
again  that  their  fears  are  unfounded. 

Before  discussing  the  merits  of  capacity  agreements  and  the  claims  of  the 
components,  a  brief  history  of  them  may  be  useful. 

I.     HISTORY    OF    capacity    RESTRAINT    AGREEMENTS 

There  have  been  two  types  of  capacity  restraint  agreements  submitted  to  the 
Board.  The  earlier  agreements  were  in  response  to  adverse  economic  conditions, 
and  were  based  upon  economic  factors.  The  later  ones,  reached  in  numerous  do- 
mestic and  international  markets,  were  the  result  of  the  fuel  crisis. 

1.  The  Economic  Agreements. — The  first  Board  approved  capacity  restraint 
agreement  went  into  effect  in  October  1971  in  four  major  transcontinental  mar- 
kets (the  "1971  agreement").  The  1971  agreement  was  extended  in  November 
1972  and  expired  on  April  28,  1973. 

In  June  1972.  The  Board  approved  a  similar  agreement  in  the  New  York-San 
Juan  market  among  American,  Eastern  and  Pan  American  (order  76-6-70),  and 
subsequently  extended  that  agreement  through  April  28,  1973   (order  72-11-7). 

By  order  73-7-147,  the  Board  gave  interim  approval  to  a  further  agreement  m 
the  "same  four  transcontinental  markets  and  ordered  the  present  investigation 
and  hearing.  The  approval  in  the  four  markets  covered  the  period  from  Septem- 
ber 15,  1973  through  March  15,  1974,  although  the  agreement,  by  its  terms  ex- 
tended until  September  14,  1975.  A  further  agreement  also  was  sought  and  ob- 
tained in  the  New  York-San  Juan  market  for  the  period  October  1,  1973-June  14, 
1975  (order  73-8-59).  By  notice  dated  March  8,  1974,  Eastern  exercised  its  right 
to  withdraw  from  the  San  Juan  agreement. 

2.  The  Fuel  Agreements.— Fuel-related,  capacity  agreements  were  first  ap- 
proved in  20  domestic  markets  for  the  period  November  1,  1973-April  28,  1974 
(order  73-10-110),  and  thereafter  in  the  New  York-San  Juan  market  through 
the  same  expiration  date  (order  74-2-5).  Subsequently,  fuel  agreements  in  do- 
mestic markets  were  approved  for  the  periods  June  15-December  14,  1974  and 
February  1,  1975-June  14,  1975   (docket  25990;  orders  74-7-105,  74-7-106,  75- 

1-140).  .... 

The  Board  has  also  approved  numerous  fuel  restraint  agreements  m  inter- 
national markets  for  basically  the  same  reasons  as  it  has  approved  domestic 
economic  agreements.  International  fuel  costs  have  increased  even  more  than 
domestic  costs,  and  international  carriers  have  suffered  serious  economic  losses. 
For  the  winter  1975  period,  international  agreements  have  been  approved,  sub- 
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stantially  without  opposition  and  without  dissent,  on  U.S.-United  Kingdom 
routes  (order  74-11-34),  U.S.-Italy  routes  (order  74-11-54),  and  the  New  York- 
Athens  route  (order  74-11-52).  A  U.S.-Switzerland  agreement  has  been  filed  with 
the  Board. 

II.    Thf,    Need    for    Capacity    Restraint    Agreements 

The  necessity  for  restraint  agreements  on  routes  where  they  are  appropriate 
may  be  caused  by  botli  external  events  and  structural  problems  of  the  industry. 
Either  type  of  event  may  lead  to  overcapacity  which  can  only  be  eliminated  or 
reduced  quickly  by  restraint  agreements. 

1.  External  Events. — Capacity  agreements  are  important  aids  in  offsetting  ad- 
verse economic  events  that  result  in  unhealthy  industry  earnings.  During  the 
past  5  years  there  have  been  a  succession  of  external  blows  to  the  industry  that 
have  created  heavy  losses  for  many  carriers,  and  would  have  created  even  more 
problems  were  it  not  for  restraint  agreements.  These  include  both  economic 
problems  and  the  fuel  crisis. 

(a)  Adverse  economic  events. — In  the  early  1970's  a  number  of  factors  coin- 
cided which  caused — or  at  least  exacerbated — overcapacity  in  the  industry  air 
craft  fleet.  During  the  midsixties,  industry  traffic  growth  had  been  strong, 
averaging  approximately  15  percent  per  year.  At  the  same  time  a  new  generation 
of  wide-bodied  aircraft  had  been  developed  which  appeared  ideal  for  expected 
traffic  volumes  in  the  seventies.  These  aircraft  were  ordered  starting  in  1966, 
with  a  lead  time  for  delivery  of  approximately  3^2  years. 

In  ordering  new  equipment,  each  airline  must  estimate  the  rate  at  which 
traffic  will  grow  during  the  pei'iod  before  delivery,  and  during  the  first  few  years 
after  introduction  of  the  aircraft.  If  the  estimated  growth  in  traffic  does  not 
materialize  because  of  economic  downturns,  excess  capacity  necessarily  results 
when  the  airplanes  are  delivered.  This  is  exactly  what  happened  in  the  case  of 
the  wide-body  generation  of  aircraft.  With  the  recession  of  1970,  growth  rates  de- 
clined precipitously  from  their  midsixties  levels,  and  growth  rates  on  the  long- 
haul  transcontinental  routes,  which  would  have  been  the  primary  area  of  oper- 
ation for  wide-bodies,  fell  even  more.  For  example,  a  CAB  study  in  1969  forecast 
that  1967-1972  growth  in  wide-body  markets  would  amount  to  73  percent,  com- 
pared to  106  percent  during  the  period  from  1962  to  1967.  Actual  growth  from 
1967  to  1972  was  only  18  percent.^  Moreover,  traffic  on  eight  major  transcon- 
tinental routes  grow  by  only  1.9  percent  between  1969  and  1972,  compared  to 
13.1  percent  for  the  domestic  trunk  airline  industry.' 

Carriers  were  also  forced  to  order  the  new  generation  of  equipment  for  com- 
petitive purposes  even  though  they  might  not  have  been  the  most  suitable  air- 
craft for  their  own  route  systems.  On  the  basis  of  past  experience,  they  reasonably 
believed  that  they  could  not  compete  against  a  new  generation  of  aircraft  with 
obsolete  equipment. 

In  the  case  of  the  B-747,  the  first  order  was  placed  by  Pan  American.  The 
aircraft  was  a  perfectly  rational  choice  for  Pan  American  because  of  its  route 
structure,  which  included  several  high-density  international  routes  in  which 
time  channels  limited  service  to  on\v  a  few  choice  departure  times  per  day.  (In 
the  New  York-Europe  market,  aircraft  must  leave  New  York  before  10  in  the 
morning,  or  after  6  in  the  evening  to  avoid  landing  in  Europe  in  the  middle 
of  the  night.) 

The  aircraft  was  then  ordered  by  TWA  since  it  also  suited  many  of  its  inter- 
national routes,  and  since  it  recognized  that  it  would  be  faced  with  Pan  Amer- 
ican's competition  by  what  then  appeared  to  be  a  superior  aircraft.  Since  it  was 
obvious  that  TWA  would  operate  the  aircraft  on  both  its  international  and  do- 
mestic systems.  American  was  forced  to  acquire  the  aircraft  in  order  to  remain 
competitive,  even  though  the  equipment  was  not  as  suitable  for  domestic  routes 
as  it  was  for  international. 

When  ultimately  placed  in  service,  the  B-747  did  outdraw  conventional  equip- 
ment by  a  substantial  margin,  although  it  did  not  live  up  to  the  carriers' 
expectations  that  it  would  cause  passengers  to  change  their  desired  departure 
times.  In  domestic  markets,  .schedule  convenience  turned  out  to  be  a  much  more 
important  factor  than  the  attractiveness  of  the  wide-bodied  planes. 


1  Source  :  Exhibit  AA-18,  docket  22908. 

-  Initial  decision,  docket  22908.  appendix  C. 
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The  difficulties  of  absorbing  wide-bodied  aircraft  into  the  domestic  fleets  have 
created  the  major  problems  of  overcapacity  for  the  last  5  years.  Traffic  growth 
has  still  failed  to  reach  the  levels  that  were  expected  at  the  time  the  aircraft 
were  ordered,  but  airlines  have  been  unable,  until  recently,  to  dispose  of  excess 
wide-bodied  equipment.  The  problems  of  integration  of  wide-bodied  aircraft  into 
airline  fleets  are  still  a  major  reason  for  capacity  restraint  agreements. 

(b)  The  fuel  crisis. — The  fuel  crisis  has  resulted  in  the  need  for  both  domestic 
and  international  capacity  restraint  agreements. 

Domestically,  the  October  1973  FEA  regulations  limiting  carriers  to  100  per- 
cent of  1972  fuel  consumption  levels  led  to  an  immediate  need  for  a  balanced 
reduction  of  airline  capacity.  Capacity  restraint  agreements  allowed  carriers 
to  reduce  excess  capacity  without  fear  of  losing  market  share  on  profitable  routes, 
and  thus  maintain  necessary  service  on  short-haul  or  less  profitable  routes. 

Internationally,  the  fuel  crisis  resulted  in  enormous  increases  in  costs  with 
the  necessity  for  higher  fares.  The  Board  therefore  has  authorized  international 
capacity  agreements  which  have  allowed  carriers  to  rationalize  the  capacity 
offered  across  the  Atlantic.  The  basis  for  the  agreements  is  the  same  as  that 
underlying  the  initial  capacity  restraint  agreements — highly  adverse  economic 
results  and  excess  capacity. 

The  DOT  has  recognized  the  necessity  for  capacity  agreements  when  economic 
circumstances  are  serious  enough,  and  has  supported  the  international  fuel  re- 
straint agreements.^  The  DOT  has  attempted  to  distinguish  its  support  of  inter- 
national agreements  from  its  opposition  to  domestic  agreements  on  the  grounds 
alleged  special  circumstances,  without  really  defining  any  such  circumstances. 
In  fact,  there  is  no  es.^^ential  difference  between  long-haul  domestic  and  interna- 
tional routes.  Both  types  of  routes  suffer  from  overcapacity  for  the  same  reasons. 
Wide-bodied  jets  were  ordered  for  those  routes  in  the  late  sixties ;  all  carriers  on 
the  routes  felt  that  they  had  to  have  the  most  modern  equipment  in  order  to 
compete ;  and  traffic  has  failed  to  grow  enough  to  fill  the  seats  that  are  available. 
The  fuel  crisis  has  increased  the  cost  of  operation  of  these  airplanes  both  domesti- 
cally and  internationally,  but  carriers  are  unable  to  reduce  capacity  unilaterally 
to  reasonable  levels  without  the  risk  of  undue  loss  of  traffic  to  their  competitors. 
Capacity  agreements  have  exactly  the  same  beneficial  efl:"ects  on  both  types  of 
routes. 

In  the  international  arena,  DOT  has  refused  to  allow  its  own  theoretical  argu- 
ments to  dissuade  it  from  suppoiiing  practical  solutions  to  the  problems  of 
over-capacity. 

2.  Structural  Problems  of  the  Industry. — Another  factor  causing  overcapacity 
is  the  nature  of  competition  in  the  industry.  The  CAB  has  long  recognized  that 
schedules  are  the  major  form  of  competition  and  that  competition  in  schedules 
leads  to  excess  capacity.  Thus,  it  stated  in  its  decision  in  Phase  6B  of  the 
Domestic  Passenger  Fare  Investigation  :  ^ 

".  .  .  [S]chedules  constitute  the  major  competitive  device  of  carriers  in  their 
efforts  to  preserve  and  enhance  their  participation  in  the  traffic  markets  which 
they  serve :  in  any  given  market,  the  carrier  with  the  greatest  number  of  sched- 
ules will  normally  carry  the  largest  number  of  passengers.  Thus,  the  desire  to 
maximize  market  participation  creates  powerful  incentives  to  add  capacity.  The 
countervailing  incentive  is  supplied  only  by  the  imperative  of  economics :  sched- 
ules cannot  be  added  indefinitely  if  the  load  factors  achieved  are  insufficient,  at 
the  prevailing  fare  levels  to  permit  the  carriers  to  cover  and  return  a  profit. 
But  this  economic  incentive  loses  its  force  if  the  carriers  are  able  to  raise  their 
fares  to  cover  declining  load  factors.  In  that  event,  the  pressure  of  competition  to 
add  schedules  will  become  virtually  irresistable  and  inevitably  lead  to  a  long- 
term  decline  in  load  factor,  rising  fares  to  support  higher  levels  of  unused 
capacity,  and,  because  of  regulatory  lag,  a  chronically  depi-essed  profit  level  for 
the  industry  as  a  whole." 
It  also  found  that : 

"Since  the  load  factor  at  which  a  particiilar  flight  breaks  even  depends  upon 
the  fare  level,  a  carrier  may  schedule  an  additional  flight  in  the  market  if  the 
revenues  to  be  derived  are  expected  to  exceed  the  added  costs  of  performing  the 
flight.  Thus,  the  carrier's  load  factor  and  rate  of  return  in  that  market  trend 
downward  as  the  carrier  competes  for  a  larger  share  of  the  market  traffic  or 
seeks  marginal  profits."  (Order  71-4-54,  p.  21) 


3  Aviation  Week  and  Space  Technology,  Aug.  26,  1974.  p.  25  ;  Aviation  Daily,  Aug.  23, 
1974.  p.  306. 

*  Order  71-4-54,  p.  5. 
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The  carriers'  evidence  in  the  capacity  agreement  case  amply  supported  the 
CAB'S  finding.  American  demonstrated  that,  in  market  after  market,  the  car- 
rier with  the  greatest  capacity  or  frequency  usually  achieves  the  highest  load 
factor,  and  thus  greater  profit.^  This  occurs  basically  because  the  carrier  with 
more  frequencies  can  cover  more  of  the  major  departure  times,  and  thus  achieve 
greater  market  identity.  The  traveller  telephones  the  dominant  carrier  first  in 
search  of  a  reservation,  expecting  to  find  departure  and  return  times  which  are 
nearest  to  the  ones  desired. 

This  phenomenon  has  been  characterized  in  the  capacity  agreement  case  as  the 
"S-curve"  result."  American's  exhibits  provided  many  examples  of  carriers 
achieving  higher  load  factors  and  greater  market  shares  by  providing  the  great- 
est number  of  seats  and  frequencies  in  the  market.  These  were  demonstrated  by 
examining  market  shares  during  particular  months,  and  market  share  changes 
over  time. 

I  wish  at  this  point  to  correct  a  statement  made  by  Mr.  Thomas  E.  Kauper,  the 
Assistant  Attorney  General  in  charge  of  the  Antitrust  Division,  before  your  sub- 
committee on  February  6, 1975.  He  stated  that : 

"Proponents  of  capacity  agreements  were  able  in  that  proceeding  to  produce 
virtually  no  evidence  that  carriers  which  flood  the  market  with  schedules  tend 
to  attract  a  greater  proportion  of  passengers  from  their  competitors." '' 

Perhaps  he  was  relying  on  his  colorful  language  about  "flooding  the  market," 
but  if  he  meant  to  imply  that  the  proponents  failed  to  provide  evidence  that  the 
carrier  with  the  highest  seat  share  quite  often  ends  up  with  an  even  greater  share 
of  passengers,  he  was  simply  misadvised.  In  fact,  his  claim  is  contradicted  by 
the  Judge's  finding  in  his  Initial  Decision  that : 

"It  is  true  that  in  a  static  condition,  over  a  period  of  time,  that  dominant  car- 
rier who  has  the  largest  share  of  capacity  in  a  particular  market  normally  will 
enjoy  an  even  larger  share  of  the  patronage  in  the  market."  ^ 

The  carrier  with  the  greater  share  of  capacity  would  normally  enjoy  an  even 
greater  share  of  passengers,  as  the  Judge  found.  He  claimed  however  that  a  car- 
rier who  added  seats  would  not  necessarily  achieve  a  higher  load  factor  after 
he  had  added  his  capacity.  The  only  evidence  to  support  this  was  a  DOT  econo- 
metric regression  analysis.  But  the  airlines  pointed  out  several  deficiencies  in  the 
study,  particularly  with  respect  to  its  failure  to  isolate  the  relationship  that  it  was 
attempting  to  study.* 

The  so  called  "S-curve"  effect  has  a  very  practical  effect  upon  the  structure  of 
airline  competition.  A  carrier  cannot  afford  to  sit  back  and  not  match  capacity 
increases  of  its  competitors.  If  it  does  so.  its  share  of  seats  will  decline,  and  its 
load  factors  will  fall.  Ultimately,  it  will  be  driven  out  of  the  market.  There  have 
been  many  specific  examples  in  domestic  markets  where  this  has  occurred. 

The  Judge  and  the  DOT  claimed  that  the  S-curve  effect  was  "exaggerated," 
but  in  the  real  competitive  world,  we  cannot  rely  on  such  a  qualitative  judgment 
by  outsiders.  Actually,  in  the  real  world,  a  carrier  will  add  capacity  even  though 
the  result  will  be  unduly  low-load  factors  in  order  to  avoid  the  even  greater 
probem  of  being  driven  entirely  out  of  the  market. 

Another  structural  factor  contributing  to  excess  capacity  is  what  is  called  in 
games  theory  "the  prisoner's  dilemma."  "  While  each  carrier  that  adds  capacity 
attempts  to  forecast  the  competitive  response  of  other  carriers  in  the  markets, 
this  is  quite  diflBcult.  A  carrier  may  believe  that  one  added  flight  by  itself  is  a 
reasonable  response  to  trafl5c  growth,  but  may  find  that  when  he  is  matched  by  his 
competitor,  there  is  excessive  total  capacity  in  the  market.  He  has  no  way  of 
being  absolutely  sure  beforehand  what  the  competitive  response  will  be,  with  the 
result,  that,  in  enough  cases  to  be  of  significant  impact,  the  end  result  is  excessive 
capacity. 

The  "prisoner's  dilemma"  theory  is  a  very  practical  aspect  of  airline  scheduling. 
The  carrier  that  initiates  a  capacity  increase  has  several  chances  of  benefiting. 


6  Examples  AA-3-8  ;  R-8,  docket  22908. 

■  The  S-curve  reflects  a  chart  comparing  capacity  share  with  passenger  share.  In  the 
mid-ranges  of  the  chart,  the  carrier  with  the  greater  capacity  share  has  an  even  higher 
market  share.  The  curve  flattens  out  as  carriers  approach  100  percent  because  the  incre- 
mental benefit  from  added  schedules  is  reduced. 

■'Testimony  of  Thomas  E.  Kauper,  before  the  Senate  Administrative  Practice  and 
Procedure  Subcommittee,  Feb.   6,   1975,  p.  27. 

»  Initial  Decision,  docket  22908.  p.  55. 

*  Example  AA-RT-2  :  TWA-RT-2,  docket  22908. 

"  See  Fruhan,  The  Fight  for  Competition  Advantage :  A  Study  of  the  United  States 
Domestic  Trunk  Air  Carriers,  Boston,  1972,  pp.  126-132. 
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1.  His  competitor  is  forced  to  make  a  decision  to  match  the  increase  or  to 
decline  the  gambit.  This  may  be  a  diflBcult  decision  indeed,  since  the  competitor's 
aircraft  may  be  devoted  to  other  more  profitable  markets.  The  competitor  must 
weigh  the  risk  of  loss  in  the  other  market  versus  the  loss  he  faces  due  to  the 
increased  frequency  in  the  market  at  issue.  Even  if  he  determines  to  match  the 
increase,  the  scheduling  process  is  so  complex  that  it  may  take  several  months  to 
implement  the  competitive  response.  During  the  interim  the  carrier  that  moved 
first  has  benefited  by  increasing  its  share  and  identity  in  the  market  It  may 
take  a  long  period  of  time  for  the  carrier  that  matches  to  regain  his  previous 
relative  position. 

2.  The  competitor  may  determine  not  to  make  the  competitive  response.  Of 
course  then  the  carrier  that  has  made  the  first  move  has  achieved  permanent 
improvement  in  market  position  with  correspondingly  higher  load  factors. 

3.  In  addition  to  the  certainty  of  near-term  gain,  and  the  possibility  of  long-term 
gain  if  the  capacity  increase  is  not  matched,  the  carrier  that  leads  in  adding 
capacity  may  also  benefit  through  increased  efficiencies  of  operation.  Added  sched- 
ules spread  overhead  over  more  units,  with  reduced  unit  costs.  Even  on  a  fully 
allocated  basis,  the  carrier  that  adds  capacity  may  be  able  to  operate  at  a  lower 
load  factor  and  make  a  profit. 

However,  scheduling  additions  are  often  based  upon  marginal  cost  pricing.  So 
long  as  a  fiight  covers  its  direct  operating  costs,  and  contributes  to  overhead,  the 
carrier  will  benefit.  A  competitor  may  be  faced  with  a  particular  dilemma,  since 
his  marginal  cost  economics  may  be  quite  different.  If,  for  example,  the  response 
flight  had  to  be  added  at  a  time  when  personnel  are  being  fully  utilized,  additional 
station  personnel  expense  might  make  the  flight  unfeasible. 

The  carrier  faced  with  the  need  to  respond  has  to  take  the  approach  of  minimiz- 
ing losses.  It  may  be  that  a  capacity  increase  will  result  in  a  decline  in  the  overall 
load  factor  in  the  market.  However,  the  carrier's  load  factor  will  also  decline  if 
it  falls  too  far  behind  in  capacity  share.  And,  if  it  decides  not  to  match  competition 
in  subsequent  instances,  it  will  find  itself  in  a  substantially  reduced  position  in 
the  air  transportation  industry. 

If  the  carrier  on  the  other  hand  determines  to  retain  its  market  share  even  at 
a  reduced  load  factor,  its  rational  decision  may  turn  the  profitable  operation  of  its 
competitor  into  a  loss. 

At  that  point,  the  carrier  who  led  the  capacity  increase  is  faced  with  a  diflicult 
decision.  Under  conventional  economics  his  additional  flight  is  no  longer  providing 
a  marginal  return  on  investment,  and  should  therefore  be  cancelled.  However, 
if  it  is  cancelled,  the  carrier  will  be  worse  off  than  before  he  added  service.  Since 
his  increase  has  been  matched,  he  cannot  withdraw  service  from  the  market 
without  losing  market  share.  This  loss  in  market  share  may  result  in  greater  total 
loss  than  incurred  by  operating  the  added  flight.  It  should  be  noted  that  both 
carriers  have  acted  rationally  throughout,  yet  the  result  is  that  both  are  worse 
off  than  before  any  service  was  added. 

These  factors  that  I  have  discussed  are  very  real  and  practical  considerations 
that  ultimately  lead  to  excess  capacity  on  many  routes.  Their  application  on  the 
transcontinental  routes  led  to  average  load  factors  of  39  percent  during  the  year 
before  the  flrst  capacity  agreements.  It  was  to  alleviate  the  problems  created 
by  these  load  factors  that  the  carriers  entered  into  the  capacity  restraint 
agreements. 

III.    THE   AGREEMENTS    PROVIDE   IMPORTANT    PUBLIC    BENEFITS 

By  helping  to  offset  the  adverse  consequences  of  the  excess  capacity,  capacity 
agreements  ser\^e  an  important  public  purpose.  In  1970  and  1971.  the  combination 
of  all  the  factors  discussed  above  resulted  in  load  factors  of  less  than  40  percent 
in  transcontinental  markets.  Airline  losses  were  very  heavy  and  resulted  in 
several  proposed  mergers,  some  of  which  were  ultimately  implemented.  Trans 
Caribbean,  which  had  suffered  extensive  losses  attempting  to  compete  with  Pan 
American  and  Eastern  on  the  New  York-San  Juan  route,  merged  into  American 
Northeast,  unable  to  complete  with  Eastern  and  National  on  the  Northeast  Florida 
routes,  was  acquired  by  Delta. 

One  of  the  most  surprising  features  of  the  positions  of  the  Department  of 
Transportation  and  Department  of  Justice  in  the  capacity  case  was  that  they 
did  not  appear  to  believe  that  a  healthy  industry  is  in  the  public  interest.  They 
denigrated  the  Board's  rate  of  return  standard  of  12  percent,  and  suggested  that 
it  is  not  really  important  whether  or  not  carriers  earn  that  rate  of  return.  How- 
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ever,  it  is  only  with  long  term  economic  health  that  the  industry  will  be  able  to 
generate  sufficient  funds  to  continue  to  provide  the  most  modera  and  convenient 
service  to  the  American  public. 

It  is  surprising  that  these  government  agencies  have  learned  so  little  from  the 
experience  of  other  regulated  industries.  The  railroads'  inability  to  earn  profits 
from  passenger  services  led  to  the  inability  to  modernize  facilities,  to  replace 
obsolete  equipment,  and  even  to  maintain  useful  equipment.  The  ultimate  result 
was  the  demise  of  most  of  the  passenger  railroad  service  in  this  country.  The 
limited  remnant  is  subsidized  by  Congress  at  a  cost  of  hundreds  of  millions  of 
dollars  per  year. 

In  the  freight  area,  excessive  competition  in  the  northeast,  and  the  inability 
of  carriers  to  earn  healthy  profits  over  the  long  run  have  resulted  in  the  bank- 
ruptcy of  most  of  the  railroads  in  the  area  and  proposed  Congressional  subsidy 
of  essential  operations  to  the  tune  of  another  three  hundred  million  dollars, 

Tlie  inability  of  railroads  to  earn  adequate  profits  over  a  period  of  decades  led 
slowly  but  surely  to  the  degeneration  of  the  entire  system  and  loss  of  essential 
services.  We  do  not  believe  it  in  the  public  interest  that  the  same  process  happen 
within  the  airlines. 

In  the  long  run,  the  public  will  pay  the  price  of  excessive  competition.  If 
carriers  provide  service  for  the  current  generation  of  passengers  without  earning 
adequate  profits,  they  will  not  have  the  capital  with  which  to  renew  the  system. 
In  effect,  today's  passengers  would  be  subsidized  by  the  reserves  of  the  airlines. 
The  result  will  be  higher  costs  for  future  generations  of  travellers. 

IV.    THE   cab's    load    FACTOR   STAXDARD   DOES    NOT   ELIMINATE   THE   USEFULNESS 
OF   RESTRAINT    AGREEMENTS 

A  constant  theme  of  opponents  of  the  restraint  agreements  has  been  that  they 
are  no  longer  necessary  because  the  Board  has  adopted  a  55  percent  load  factor 
standard  for  the  domestic  industry.  Under  the  standard,  the  Board  sets  fare 
levels  on  a  hypothetical  assumption  that  the  industry  will  operate  at  that  average 
load  factor  over  the  course  of  a  year.  Since  this  is  an  industrywide  average  for 
ratemaking  only,  it  is  expected  that  load  factors  will  vary  widely  as  between 
particular  routes  and  carriers. 

For  example,  Mr.  Kauper's  testimony  on  February  6, 1975  stated  : 

"One  fact  that  emerged  was  that  if  the  Board  were  to  strictly  enforce  its  Phase 
6  load  factor  standards,  air  carrier  management  would  reduce  the  level  of  excess 
capacity  in  the  industry,  provided  it  believed  that  the  Board  would  not  take 
regulatory  action  to  protect  air  carrier  profits  despite  their  failure  to  observe  the 
load  factor  standards."  " 

Mr.  Kauper's  testimony  relies  primarily  on  a  statement  by  me  during  the 
capacity  agreement  case  hearing.  However,  I  believe  that  there  is  a  substantial 
difference  of  degree  between  my  statement  and  the  use  that  it  has  been  put  to  by 
DOT  and  DOJ.  I  did  not  say  simply  that  enforcement  of  the  load  factor  standard 
would  eliminate  excess  capacity.  I  said  : 

"If  a  carrier  were  absolutely  certain  that  the  CAB  would  allow  it  to  go  bank- 
rupt before  it  were  given  any  relief,  then  I  believe  you  would  see  some  action 
taking  place  in  eliminating  marginal  capacity  ...  I  would  say  that  it  is  my  own 
impression  that  the  carriers  do  not  believe  that  they  will  go  bankrupt  without 
some  action  on  the  part  of  the  Board  ...  In  the  situation  that  we  are  describing 
here  where  the  Board  would  not  care  if  several  carriers  just  went  out  of  business. 
I  believe  that  there  would  have  to  be  more  restraint  on  the  part  of  management, 
just  mere  surs'ival  would  force  management  to  take  some  action.  They  might 
still  go  bankrupt,  but  they  would  make  a  last  desperate  attempt  to  sell  airplanes, 
cut  capacity,  abandon  markets."  ^ 

I  still  believe  my  statement  is  true,  but  I  do  not  relate  it  solely  to  the  load 
factor  standards.  I  think  it  has  been  factually  borne  out  by  Pan  American's 
recent  actions  in  attempting  to  stave  off  bankruptcy.  It  is  selling  routes  and  air- 
craft and  attempting  to  get  out  of  markets  in  which  it  has  operated  for  years. 
But  this  is  far  different  from  stating  that  application  of  a  load  factor  standard 
will  result  in  increased  load  factors  and  elimination  of  excess  capacity  in  par- 
ticular markets. 

The  load  factor  standard  is  not  an  adequate  method  to  eliminate  excess  ca- 
pacity in  the  current  capacity  agreement  markets  for  several  reasons.  It  is  an 


"  Emphasis  in  original ;  Testimony  of  Thomas  E.  Kauper,  Feb.  6,  1975,  p.  28. 
12  Tr.  492-494,  docket  22908. 
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industry  standard,  covering  all  carriers  in  all  markets.  Each  carrier's  route  sys- 
tem is  made  up  of  numerous  segments  that  are  highly  competitive,  and  others 
that  suffer  from  less  competition  or  on  which  a  carrier  is  the  sole  operator. 
There  is  nothing  in  the  load  factor  standard  that  forbids  carriers  from  subsi- 
dizing loss  or  marginal  operations  on  highly  competitive  routes  from  profits 
earned  at  higher  load  factors  on  monopoly  or  less  competitive  segments.  In  fact, 
carriers  have  traditionally  operated  this  way,  with  the  result  that  average  in- 
dustry load  factors  in  three  carrier  markets  have  usually  been  far  lower  than 
in  markets  with  only  one  carrier."  More  fundamentally,  while  the  load  factor 
standard  has  increased  the  point  of  both  fully  allocated  and  incremental  break- 
even costs,  it  has  not  changed  the  nature  of  intercarrier  competition.  Each  car- 
rier continues  to  have  the  same  incentives  to  increase  market  share  and  to  avoid 
being  driven  off  the  route. 

v.    THE   AQEEEMENTS    HAVE    NOT   BEEN   DAMAGING   TO   THE   PUBLIC   OE   TO   OTHER 

CARRIERS 

Several  parties  who  are  appearing  before  you  today  have  claimed  in  the 
capacity  agreement  case  that  the  agreements  have  been  damaging  to  the  quality 
of  service  provided  to  the  public  or  have  injured  other  carriers.  The  evidence 
presented  in  that  proceeding  did  not  support  these  arguments  and  they  have  no 
basis  in  fact. 

A.  The  Agreement  Has  Not  Resulted  In  Denial  Of  Service  To  Passengers. — 
Some  of  the  parties  in  the  capacity  case  argued  that  traflSc  had  been  turned 
away  from  routes  subject  to  capacity  agreements.  However,  there  is  no  credible 
evidence  to  support  this  claim.  The  theory  of  such  an  argument  is  generally  that 
added  frequency  generates  traffic,  and  that  therefore  the  reduction  of  frequency 
must  result  in  loss  of  traffic.  However,  the  routes  that  are  subject  to  the  trans- 
continental restraint  agreements  are  long-haul  mature  markets.  Even  with  the 
agreements,  their  load  factors  have  been  in  the  midfifties.  It  is  clear,  therefore, 
that  passengers  who  wish  to  travel  could  have  found  seats. 

B.  The  Restraint  Agreements  Have  Not  Resulted  In  Any  Signifioant  Incon- 
venience Or  Delay. — It  has  also  been  argued  that  the  increase  in  passengers 
moving  on  one-stop  flights  in  the  four  transcontinental  agreement  markets 
over  the  past  few  years  demonstrates  significant  inconvenience  to  the  public. 

(a)  To  begin  with,  there  is  no  evidence  that  the  total  increase  in  passengers 
on  one-stop  flights  occurred  as  a  result  of  the  agreements.  During  recent  years 
there  has  been  an  expansion  in  transcontinental  night  coach  service,  under  which 
the  passenger  is  required  to  move  on  a  one-stop  basis.  Many  passengers  choose 
other  than  nonstop  flights  in  order  to  achieve  lower  fares. 

(b)  It  cannot  be  in  the  public  interest  for  98  percent  of  the  passengers  in 
a  market  to  move  on  nonstop  service  if  such  a  standard  is  met  only  by  pro- 
viding excessive  frequencies  and  significant  overcapacity.  In  1057  and  1958, 
just  prior  to  the  introduction  of  transcontinental  jet  service,  16  percent  of  the 
New  York-Los  Angeles  passengers,  and  20  percent  of  the  New  York-San  Fran- 
cisco traffic,  used  other  than  nonstop  flights.  Because  of  capacity  competition 
in  jet  service,  this  figure  declines  over  the  years  to  about  2  percent.  Concur- 
rently, segment  load  factors  declined  to  35-40  percent. 

It  is  undoubtedly  true  that  the  elimination  of  certain  frequencies  caused  some 
passengers  to  take  one-stop  service  rather  than  wait  for  a  nonstop.  However, 
American  believes  that  the  cost  of  providing  so  much  nonstop  service  is  clearly 
excessive.  The  CAB  has  recognized  that  the  carriers  cannot  afford  to  provide 
nonstop  service  for  all  passengers  in  air  transportation." 

C.  Adequate  Schedule  Spread  Has  Been  Maintained. — There  has  been  no 
untoward  bunching  of  schedules  in  the  agreement  markets.  While  a  few  off- 
peak  frequencies  have  been  eliminated  because  of  extremely  low  load  factors,  the 
capacity  reduction  at  peak  periods  has  been  achieved  through  substitution  of 
smaller  equipment.  With  transcontinental  load  factors  still  in  the  midfifties, 
there  can  hardly  be  any  claim  of  passenger  inconvenience.  Moreover,  the  schedul- 
ing of  flights  for  peak  periods  is  no  different  from  scheduling  in  any  non-agreement 
market. 


"  See  CAB  Staff  Study,  The  Domestic  Route  System  :  Analysis  and  Policy  Recommenda- 
tions, October  1974,  pp.  81-86. 

"  See  Service  to  Richmond  Case,  order  74-9-89.  pp.  7-8. 
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D.  Provision  Of  Service  At  Higher  Load  Factors  But  With  The  Same  Fares 
Is  Not  An  Inconvenience  To  The  Public. — The  DOT  and  DO  J  economists  have 
claimed  that  operations  at  higher  load  factors  without  reducing  the  fare  amount 
to  a  lowering  of  the  quality  of  service,  with  harm  to  the  public.  This  claim 
is  based  upon  an  abstract  argument  that  each  fare  level  contains  an  inherent 
load  factor,  to  which  the  passenger  is  entitled.  The  argument  fails  because 
the  premise  is  incorrect.  In  the  real  world,  there  is  no  such  entitlement. 

(1)  In  long-haul  markets,  such  as  those  involved  in  the  proposed  agreements, 
the  fare  level  covers  more  than  the  operation  in  the  market  involved.  Under 
the  Board's  fare  structure,  long-haul  profits  are  supposed  to  offset  short-haul 
losses.  Even  under  the  revised  Phase  9  fare  structure  an  element  of  cross-sub- 
sidization remains. 

(2)  Under  their  theory,  passengers  should  pay  less  on  peak  days  or  peak 
hours  because  they  are  forced  to  travel  at  higher  than  average  load  factors. 
Passengers  will  surely  be  surprised  to  learn  that  their  fare  entitles  them  not  only 
to  their  seats,  but  to  a  vast  supply  of  empty  space  around  them. 

V.    THK   AGREEMENTS    HAVE    NOT   DAMAGED   OTHER   CARRIERS 

Carriers  opjKJsing  the  agreements  have  continually  claimed  that  the  agree- 
ments allow  the  participants  unfairly  to  transfer  capacity  into  other  markets. 
However,  they  have  never  presented  a  specific  example  that  has  not  been 
rejected  by  the  Board  after  detailed  examination. 

Rather  than  shift  capacity  to  other  markets,  American  has  reduced  utilization 
and  retired  aircraft.  Implementation  of  the  original  transcontinental  restraint 
agreement  on  October  1,  1971  resulted  in  reduction  of  American's  B-747  utiliza- 
tion from  over  10  hours  daily  in  the  third  quarter  of  1971  to  8.5  hours  in  the 
fourth  quarter.  However,  the  747s  were  not  transferred  to  other  routes.  Instead, 
the  reduced  service  levels  made  it  even  more  important  for  American  to  schedule 
at  prime  times,  with  the  result  that  aircraft  sat  on  the  ground  until  departure 
time. 

American's  total  fleet  also  decreased  with  the  implementation  of  the  agreement. 
Fleet  count  declined  from  231  to  219  aircraft  as  American  retired  part  of  its 
BAC-111  and  B-720  fleets.  These  reductions  had  been  in  American's  general 
future  plans,  but  were  implemented  in  conjunction  with  the  capacity  agreements. 

With  the  fuel  crisis,  and  the  existence  of  fuel  agreements,  American  has  been 
able  to  reduce  its  B-747  fleet.  Six  of  American's  16  B-747s  have  been  sold  during 
the  past  year. 

TWA  and  United  also  reduced  utilization  and  sold  equipment.  In  fact,  only 
last  month,  TAVA  announced  the  sale  of  six  B-747s  to  the  Government  of  Iran. 

In  his  initial  decision  in  the  capacity  case,  the  Administrative  Law  Judge 
described  several  "concrete  examples"  of  alleged  transfer  of  capacity  to  non- 
agreement  markets.  However,  these  claims  were  incorrect  and  were  unsupported 
by  the  record. 

1.  A  New  York-San  Francisco  flight  was  rerouted  as  a  one-stop  flight  via  Dallas 
in  October  1971.  This  was  a  rerouting  of  an  overnight  flight  for  the  convenience 
of  the  Postal  Service.  On  the  Dallas-San  Francisco  segment  the  flight  operated 
with  60  blocked  seats  in  order  to  carry  mail.  The  Board  has  already  rejected 
Braniflf's  claim  that  operation  of  this  flight  was  in  any  way  an  unfair  transfer  of 
capacity.^^ 

2.  American  increased  Chicago-Dallas  frequencies  from  six  to  ten  round-trips  in 
June  1974.  This  increase  was  required  in  order  to  regain  frequency  parity  with 
Braniff.  Despite  low  load  factors,  Braniff  had  increased  daily  round  trip  flights 
from  4.5  to  10,  while  American  had  reduced  service  from  7.5  to  6.5  flights.^* 
American  had  been  forced  to  respond  to  Braniflf's  unjustified  increases  in  order 
to  avoid  being  driven  out  of  the  market.  In  approving  the  current  fuel  restraint 
agreement,  the  Board  rejected  BranifE's  claim  that  the  same  Chicago-Dallas 
.schedule  change  was  an  unfair  transfer  of  capacity.  It  said  : 

"As  we  have  stated  in  the  past,  we  do  not  believe  it  equitable  to  place  agree- 
ment carriers  at  a  competitive  disadvantage  in  nonagreement  competitive  mar- 
kets by  precluding  them  from  responding  to  a  competitor's  increase  in  such 
markets."  (Order  75-1-140,  p.  8) 


15  Order  72-4-63.  „„„„„ 

"Example  AA-SR-1  ;  Tr.  1746-1749,  docket  22908. 
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3.  The  Judge  stated  that  American  has  shifted  some  747s  into  nonagreement 
markets,  replacing  them  with  smaller  DC-lOs.  There  is  no  evidence  in  the  record 
to  support  this  claim.  The  Judge  was  referring  to  a  statement  by  me  in  ca- 
pacity negotiations  when  we  were  discussing  the  relative  weightings  of  B-747s 
and  DC-lOs.  I  was  referring  to  the  possibility  of  switching  wide-body  equip- 
ment types  between  the  agreement  markets  and  other  markets  in  which  Ameri- 
can competes  with  TWA  and  United,  if  the  weightings  assigned  were  unfavor- 
able to  a  particular  aircraft  type.  However,  there  was  never  any  actual  transfer 
of  that  type. 

4.  The  Judge  claimed  that  Delta's  evidence  showed  that  American  had  added 
approximately  25  percent  to  its  schedules  from  October  1973  to  April  1974  in  the 
Dallas-Los  Angeles  market  using  freed  capacity.  The  Judge's  figures  were  based 
on  data  presented  by  Delta  in  its  Brief,"  and  also  used  in  its  enforcement  com- 
plaint in  docket  26995.  In  that  proceeding,  however,  it  was  forced  to  admit  that 
its  numbers  were  erroneous.^^  Actually,  American  had  reduced  its  Dallas-Los 
Angeles  capacity  from  70,824  seats  in  October  1973  to  60,114  in  April  1974.  The 
Bureau  of  Enforcement  examined  Delta's  claims  that  American  had  transferred 
capacity  freed  by  agreements  to  the  Dallas-Los  Angeles,  Dallas-Phoenix  and 
Dallas-San  Francisco  markets  and  found  them  to  be  without  foundation.  The 
Bureau's  letter  rejecting  Delta's  claim  is  attached  hereto  as  an  Appendix. 

5.  It  was  alleged  that  American  had  used  freed  capacity  to  increase  charter 
service  in  competition  with  the  supplementals.  However,  American  clearly  dem- 
onstrated that  its  total  charter  fleet  remained  at  the  same  level  of  six  aircraft 
during  the  entire  period  of  the  restraint  agreements.  American  had  increased 
commercial  charters  with  aircraft  returned  from  MAC  charter  operations  in  the 
same  way  as  other  scheduled  and  supplemental  carriers  (Excerpt  AA-IR-14; 
Tr.  31,  319-320).  Moreover,  it  is  entirely  reasonable  for  commercial  charter 
service  to  increase  over  the  past  several  years,  because  the  Board  has  emphasized 
charters  and  granted  scheduled  carriers  expanded  authority  to  operate  ITCs 
and  TGCs.  

Appendix 

Civil  Aeronautics  Board, 
Washington,  D.C.,  December  17,  1974. 
Re  in  the  matter  of  the  complaint  of  Delta  Air  Lines,  Inc.  vs.  American  Airlines, 

Inc.,  docket  26995. 
James  W.  Callison, 
Delta  Air  Lines,  Inc., 
Atlanta,  Ga. 

Dear  Mr.  Callison  :  Pursuant  to  Rule  205  you  are  hereby  advised  that  for  the 
reasons  set  forth  below,  no  enforcement  proceeding  will  be  instituted  with  re- 
spect to  the  third  party  complaint  of  Delta  Air  Lines,  Inc.  (Delta)  against 
American  Airlines,  Inc.  (American). 

The  Delta  complaint,  filed  August  30,  1974,  charges  that  American  is  engaged 
in  unfair  competitive  practices.  Delta  alleges  that  American  has  taken  advantage 
of  fuel  savings  accruing  to  it  from  Board  approved,  fuel-related  agreements,^ 
by  substantially  increasing  its  schedules  in  the  Dallas-West  markets  in  which  it 
competes  with  Delta.  Delta  points  out  that  the  Board  stated  that  it  would  not 
tolerate  transfer  of  fuel  capacity  to  non-capacity  markets."  The  complaint  con- 


"  Delta  Brief  to  Administrative  Law  Judge,  p.  23. 

"  Delta  Reply,  dated  Sept.  25,  1974,  docket  26995,  attachments  I  and  III. 

1  Orders  74-7-105,  74-7-106,  and  Order  73-10-110. 

Order  74-7-105  approved  for  the  period  of  June  15  to  December  14,  1974,  a  reduction 
agreement  among  American,  Trans  World  Airlines.  Inc.,  and  United  Air  Lines  (United) 
affecting  the  New  York/Xewark-Los  Angeles,  the  X.Y. /Newark-San  Francisco,  the  Balti- 
more/Washington-Los Angeles,  and  the  Chicago-San  Francisco  markets.  This  agreement 
had  been  approved  on  an  Interim  basis  bv  the  Board  by  Order  73-7-147.  The  interim 
approval  which  commenced  on  July  27,  1973  expired  on  March  15,  1974.  Order  74-7-105 
also  approved  fuel-related  agreements  to  run  from  June  15  to  Dec.  14,  1974  affecting  19 
markets.  These  19  markets  plus  the  New  York-Phoenlx  market  were  the  subjects  of 
similar  fuel-related  agreements  between  the  above  three  carriers,  approved  by  Order 
73-10-110  to  run  from  Oct.  31,  1973  to  Apr.  28,  1974. 

Order  74-7-106  approved  a  capacity  reduction  agreement  affecting  the  New  York/ 
Newark-San  Juan  market  In  which  Ajnerlcan,  Eastern  Air  Lines,  and  Pan  American 
World  Airways  were  joint  applicants. 

2  Order  73-10-110,  p.  6.  fn.  8a. 
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tains  data  pertaining  to  flight  frequency,  capacity  and  fuel  usage  for  both  Delta 
and  American  for  the  years  1972,  1973  and  1974,  involving  the  Dallas-Los  Ange- 
les/Ontario, Dallas-Phoenix,  and  the  Dallas-San  Francisco/Oakland  markets. 
Through  this  data,  Delta  attempts  to  prove  that  American  has  significantly  in- 
creased its  schedules  in  these  markets  during  a  period  when  airlines'  access  to 
fuel  has  been  limited  to  less  than  that  used  in  1972.^  This,  Delta  contends,  is 
prima  facie  evidence  that  American  has  transferred  fuel  from  agreement  markets 
in  contravention  to  the  Board's  prohibition.  Delta  requests  an  investigation  of 
the  alleged  practices  by  American,  and  a  cease  and  desist  order  directed  at  these 
practices. 

In  its  answer,  American  does  not  deny  that  it  has  used  fuel  savings  derived 
from  the  fuel-related  capacity  agreements  in  the  Dallas-West  market.*  Rather, 
as  an  aflirmative  defense,  American  contends  that  such  a  fuel  transfer  is  not 
improper  because  the  Board's  Order  73-10-110  prohibition  must  be  read  in  the 
light  of  a  more  recent  decision  °  in  which  the  Board  refused  to  take  action  against 
several  agreement  carriers  who  had  transferred  fuel  from  agreement  markets 
to  non-agreement  markets.  American  contends  that  its  fuel  transfer  and  schedule 
increases  are  a  result  of  "normal,  conservative  and  appropriate  managerial 
actions" '  and,  therefore,  provide  no  basis  for  a  complaint  of  unfair  competition. 
American  also  asserts  that  Delta's  use  of  statistics  is  misleading.'^  As  another 
affirmative  defense  American  asserts  that  Delta,  through  its  complaint,  is  really 
trying  to  protect  its  transcontinental  night  coach  traffic ;  traffic,  American  con- 
tends, that  has  been  diverted  from  American,  TWA,  and  United  for  many  years. 
American  asks  that  the  complaint  of  Delta  be  dismissed. 

In  arriving  at  my  decision  to  dismiss  Delta's  complaint,  the  single  most  im- 
portant issue  was  whether  the  Board,  in  Order  73-10-110,  laid  down  a  blanket 
prohibition  on  the  transfer  of  fuel  capacity  to  non-capacity  markets  for  any 
reason  whatsoever.  A  reading  of  footnote  8a  by  itself  would  seem  to  indicate 
that  such  was  the  Board's  position.  But  further  reading  of  the  same  Order  quickly 
dispels  such  an  interpretation.  "Braniff  seeks  a  bar  on  the  utilization  of  con- 
served fuel  in  increased  levels  of  service  in  nonagreement  markets  .  .  .  [W]e 
shall  deny  Braniff's  request  since  it  would  unduly  interfere  with  the  agreement 
carriers'  ability  to  deal  flexibly  with  the  public's  changing  needs."  *  The  above 
quotation  greatly  tempers  the  prohibition  found  in  footnote  8a. 

At  the  same  time,  it  is  also  clear  that  the  agreement  carriers  cannot  use  their 
fuel  advantage  as  an  economic  weapon  with  which  to  drive  out  their  competitors 
in  nonagreement  markets.  Their  use  of  the  fuel  freed  by  the  Board  approved 
agreements  is  subject  to  several  guidelines  set  by  the  Board,  and  any  other  use 
may  constitute  unfair  competition.  These  guidelines  are : 

(1)  No  large-scale  shifting  of  capacity  from  agreement  markets  to  non-agree- 
ment markets.® 

(2)  No  significant  impact  on  complaining  carriers." 


3  Complaint,  p.  8. 

*  Answer,  p.  1. 

5  Order  74-7-105. 

«  This  is  the  language  used  by  the  Board  in  Order  74-7-105  to  delineate  the  standards 
it  would  find  acceptable  in  increases  of  scheduling  in  nonagreement  markets  by  agreement 
carriers. 

'  Delta,  in  fact,  did  make  an  error  in  its  Dallas-Los  Angeles/Ontario  departure  statistics 
for  American,  as  well  as  a  mistake  in  its  market  share  calculations.  Delta  filed  a  motion 
for  leave  to  file  and  otherwise  unauthorized  document  both  to  reply  to  American's  answer 
and  to  correct  its  errors.  Although  such  motions  are  not  usually  granted,  I  will  grant 
Delta's  motion  through  the  authority  delegated  to  me  under  section  385.3  of  the  Board's 
Regulations.  American  Airlines  also  filed  a  motion  to  file  an  unauthorized  document. 
American's  unauthorized  document  does  not  provide  any  new  matter.  Therefore,  American's 
motion  is  denied. 

8  Order  73-10-110,  p.  7. 

«  Order  72-4-63  and  order  71-8-91. 

Order  71-8-91  approved  the  initial  capacity  agreement  between  American,  TWA,  and 
United  over  the  New  York/Xewark-Los  Angeles,  the  New  York/Newark-San  Francisco, 
the  Chicago-San  Francisco,  and  the  Baltimore/Washington-Los  Angeles  markets.  This 
agreement  was  extended  by  orders  72-4-63,  72-11-6  and  74-7-105. 

Order  72-4-63  extended  the  capacity  agreement  approved  bv  the  Board  in  order  71-8-91, 
even  though  Braniflf  Airways,  Inc.  complained  that  American  shifted  capacity  freed  by 
the  agreement  to  the  Dallas-East  market.  While  the  Board  held  that  it  would  not  tolerate 
large  scale  shifting  of  capacity  to  markets  already  adequately  served,  the  Board  found 
that  the  capacity  shifts  complained  of  did  not  have  a  significant  impact  On  the  com- 
plaining carrier.    (American  had  increased  frequency  by  one  flight  5  days  a  week.) 

1"  Order  72-^'-63. 
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(3)  Normal,  conservative,  and  appropriate  managerial  actions  on  the  part  of 
the  agreement  carriers  in  light  of, 

(a)  load-factor  data ; 

(b)  past  and  proposed  frequencies  ; 

(c)  past  and  proposed  capacities; 

(d)  traffic  growth  in  the  markets ; 

(e)  seasonal  market  fluctuations  ; 

(f )  other  relevant  data." 

(4)  Financial  condition  of  the  complaining  carriers." 

Applying  these  guidelines  to  the  present  case,  I  must  come  to  the  following 
conclusions. 

DALLAS-LOS    ANGELES    TO    ONTARIO 

Delta  has  failed  to  show  that  there  has  been  a  large-scale  shifting  of  capacity 
by  American  from  the  agreement  markets  to  the  Dallas-Los  Angeles/Ontario 
market.  In  fact,  the  Dallas-Los  Angeles  one-way  seat  capacity  of  American 
remained  almost  constant  for  the  period  of  September,  1973  through  May,  1974." 
This  period  encompasses  the  month  prior  to  the  fuel  allocation  program,  the 
depths  of  the  fuel  shortage,  as  well  as  the  months  immediately  after  the  fuel 
embargo  was  lifted.  An  examination  of  the  capacity  data  shown  in  footnote  13 
reveals  that  in  January,  1974,  American  offered  nearly  7,000  seats  less  than  in 
December,  1973.  This  was  due  to  the  fact  that  American  replaced  one  of  its 
wide-body  aircraft  with  a  narrow-body  aircraft.  Comparing  October,  1973,  with 
November,  1973,  it  can  be  .seen  that  American  offered  approximately  166  seats 
per  day  less  in  November.  This  is  primarily  due  to  Americans  reduction  to  half 
its  wide-bodied  frequency  (6  to  3)  and  substituting  in  their  place  four  narrow- 
bodied  frequencies  on  November  1,  1973. 

On  June  15,  1974,  American  increased  both  its  frequency  and  its  capacity. 
American,  in  fact,  has  increased  both  frequency  and  capacity  in  July  and  August 
as  well.  But  these  increases  cannot  be  considered  a  large-scale  shifting  of 
capacity  from  agreement  markets  to  non-agreement  markets  within  the  meaning 
of  Order  72-4-63  and  Order  71-8-91.  The  load  factors  for  June,  July,  and 
August "  dictated  an  increase  in  capacity.  American's  actions  must  be  considered 
"normal,  conservative,  and  appropriate  managerial  actions  and  show  no  signs 
of  predatory  intent  or  other  unlawful  behavior."  ^^  In  addition  to  the  above,  the 
fuel  consumption  chai't,"  infra,  shows  that  American's  fuel  consumption  has 


n  Order  74-7-105,  p.  8.  In  this  case,  Braniflf,  Northwest  and  Continental  complained 
of  capacity  Increases,  in  markets  they  served,  by  agreement  carriers,  American  and  United. 
By  using  guidelines  (3)  and  (4),  the  Board  found  that  such  increases  were  not  unreason- 
able, and   did  not  dictate  disapproval  of  the  capacity  agreement  then  before  the  Board. 

12  M. 


"  See  the  following  table: 


Dallas-I/OS  Angeles  {1-way  seats) 


Days  in 
month 


Number 


Daily 

average 


1973: 

September. 

October 

November. 
December. 

1974: 

January 

February- . 

March 

April 

May - 


30 
31 
30 
31 

67,277 
70,824 
63,555 
68,355 

2, 242. 57 
2, 284.  65 
2, 118.  5 
2, 205.  0 

31 

28 
31 
30 
31 

61,465 
56,321 
62, 122 
60. 114 
62,684 

1,982.74 
2,011.46 
2,003.93 
2, 003. 8 
2, 022.  06 

Note. — Ontario  is  not  included  in  above  figures. 
Source:  Ex.  B0R-IR-3a,  docket  22908. 

1*  See  the  following  table  : 

Percent 

June   1974 76 

July    -—   75 

August   79 

The  summer  months  bring  an  increased  demand  for  air  transportation  services  in  the 
Dallas-Los  Angeles  market. 
IS  Order  74-7-105,  p.  9. 
1*  Appendix  A. 
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steadily  risen  from  May  through  August  indicating  that  American  has  not  shifted 
its  fuel  capacity  from  agreement  markets  but  rather  has  increased  its  overall 
volume  of  fuel.^' 

Delta  further  complains  that  its  traflSc  share  for  the  Dallas-Los  Angles/ 
Ontario  market  for  the  first  four  months  of  1974  had  decreased  to  41  percent 
from  45  percent  for  1973  because  of  the  alleged  unfair  practices  of  American 
Airlines.  But  when  Amerioan's  capacity  and  frequency  have  remained  constant 
for  January  through  April  and  its  average  fuel  consumption  per  diem  has  not 
varied  over  8.5  percent  ^®  for  the  same  period,  then  it  seems  that  Delta's  market 
share  decreased  for  reasons  other  than  those  it  alleges. 

DALLAS-PHOENIX 

Delta  alleges  that  while  it  held  its  departure  constant,  "American  maintained 
a  steady  increase  in  departure  for  the  first  three  months  of  the  fuel  crisis 
(October-December,  1973)  and  thereafter  kept  departures  at  or  slightly  above 
levels  of  the  preceding  year"."  A  close  examination  of  Dallas-Phoenix  depar- 
tures ^  reveals  that  in  November  American  increased  its  flight  schedule  by  one 
DC-10  frequency.  This  increase  had  been  planned  by  American  long  in  advance  ^ 
of  the  fuel  crisis.  A  load  factor  of  63  percent  for  November  for  the  Dallas- 
Phoenix  market  is  evidence  that  increased  capacity  in  that  market  was  in  the 
public  interest  even  if  the  increase  was  attributed  to  a  shifting  of  capacity  from 
an  agreement  market.^  In  January,  1974,  American  terminated  the  wdde-bodied 
frequency  as  evidenced  by  the  departure  and  seat  data  shown  in  footnote  20, 
supra,  because  of  the  fuel  crisis  even  though  the  load  factor  for  January  was  58 
percent."^  American  held  constant  an  average  of  10  departures  per  day  from 


1'  Since  the  fuel  embargo  was  lifted,  fuel  availability  has  increased  steadily. 
^^  See  the  following  table  : 

Average  gallons 

per  diem  total 

consumption 

January    2, 679,  096 

February    2,  '559,  202 

March 2,530,  271 

April 2,  470,  050 

Source  :  CAB  74-33,  74-58,  74-82,  74-109. 
^*  Delta's  complaint,  p.  7. 
21  See  the  following  table: 

Dallas-Phoenix  (One-way  flights) 


Departures 

Per  diem 

Seats  per 

Per  diem 

for  month 

average 

month 

average 

1973: 

October 

345 

11.1 

43,941 

1417. 5 

November 

353 

11.8 

51,621 

1720.7 

December - 

361 

11.6 

52, 775 

1702.4 

1974: 

January 

317 

10.2 

46.813 

1510. 1 

Feburary. 

280 

10.0 

41.518 

1482. 8 

March 

310 

10.0 

46, 614 

1503.7 

April .- 

301 

10.0 

45, 294 

1509.8 

May 

308 

9.9 

40.279 

1299.3 

June 

297 

9.9 

42,142 

1404.7 

Source:  Ex.  B0R-IR-3A,  docket  22908. 

^  See  guideline  3(c),  supra. 

22  Order  74-7-105,  p.  8,  order  73-10-110,  p.  7,  order  71-8-91,  p.  7. 

23  See  the  following  table  : 

Dallas— Phoenix 
Percent 

November  1973 63 

December 64 

January    1974 58 

February    59 

March 61 

April 61 

May    62 

June ^^, 63 

July 54 

August 63 

Source :  Answer,  p.  6. 


51-146   O  -  75  -  pl.3  -  4 
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January  through  July."  American  admits  adding  a  night  coach  flight  in  August.^* 
The  63  percent  load  factor  for  August  more  than  justifies  the  addition  of  one 
flight  to  American's  schedule.  The  availability  of  more  fuel  for  the  month 
of  August,  as  evidenced  by  Appendix  A,  infra,  refutes  Delta's  allegation  that 
the  additional  fuel  required  by  American's  capacity  increase  "has  to  be  attributed 
to  a  transfer  of  fuel  capacity  from  the  fuel  restraint  markets."  ^ 

DALLAS-SAN    FRANCISCO/OAKLAND 

Delta  asserts  that  American's  departure  in  the  Dallas-San  Francisco/Oakland 
market  for  January,  1974,  uniformly  exceed  those  for  the  comparable,  pre-fuel 
crisis,  months  of  1973.^^  A  close  examination  of  the  departure  data  reveals  that 
American  had  higher  daily  departures  in  June,  August,  and  September  of  1973." 
The  departure  data  also  shows  that  American's  daily  departures  decreased, 
albeit  insignificantly,  in  November  and  December,  two  months  when  American 
experienced  load  factors  of  83  percent  and  79  percent,  respectively.  In  fact, 
American's  flight  frequencies  remained  virtually  constant  from  September  15, 
1973  until  June  15,  1974.  On  September  15,  1973,  American  descreased  its  daily 
flight  frequency  by  one,  to  eleven,  and  substituted  four  narrow-bodied  aircraft 
for  the  four  wide-bodied  aircraft  it  used  in  this  market.  One  June  15,  1974, 
American  substituted  six  narrow-bodied  aircraft  with  six  wide-bodied  aircraft 
and  added  two  round  trips  at  Oakland,  with  narrow-bodied  aircraft.  Although  at 
first  glance,  such  an  increase  in  service  would  seem  to  support  Delta's  complaint 
of  unfair  competitive  practices  by  American,  further  investigation  warrants  a 
different  conclusion.  First,  the  load  factors  experienced  by  American  for  the 
months  of  June,  July,  and  August  "'*  justify  the  increase  in  service.  Second,  be- 
cause of  the  greater  availability  of  fuel  in  June,  July,  and  August  "*  there  is  not 
suflicient  proof  that  American  shifted  its  fuel  capacity  from  its  agreement 
markets  in  order  to  increase  its  services.  Third,  since  Delta  does  not  serve  the 
Dallas-Oakland  market,  it  should  be  relatively  unaffected  by  American's  Dallas- 
Oakland  service. 

While  I  agree  with  Delta  that  positive  steps  should  be  taken  to  insure  that 
capacity  which  has  become  available  through  capacity  restraint  agreements  is 
not  misused  to  the  detriment  of  non-agreement  carriers,  I  cannot  agree  that  there 
has  been  such  misues  by  American  in  the  present  case. 

Although  the  reasons  for  my  position  are  stated  in  detail  in  the  above  discus- 
sion, the  following  is  a  reiteration  of  the  main  findings  affecting  my  decision : 

(1)  From  the  beginning  of  the  fuel  crisis  and  the  adoption  of  Order  73-10-110 
to  June,  1974,  American  increased  one  frequency  ^  but  substantially  reduced  its 
capacity  "  for  the  Dallas-West  market. 

(2)  American's  schedule  for  the  above  period  was  more  than  justified  by  the 
load  factor  data  pertinent  to  the  Dallas- West  market  even  if  a  shift  of  fuel 
capacity  had  been  shown.^" 


^  Delta's  figures  for  American  departures  for  the  months  of  May,  June,  July,  and  August 
are  based  on  the  scheduled  departures  found  in  the  Official  Airline  Guide.  Appendix  III. 
p.  2  of  Delta's  complaint.  American's  departure  data  for  May  and  June  is  based  on  Exhibit 
B0R-IR-3A,  docket  22908.  American's  answer,  p.  11.  It  seems  to  me  that  the  BOR  exhibit 
plus  American's  statement  as  to  the  July  and  August  frequencies  made  under  verification 
are  more  reliable  than  Official  Airline  Guide  statistics  on  which  Delta  relies. 

2s  Delta's  complaint,  p.  7.  By  comparing  fuel  and  capacity  data  for  July  1972  to  the  same 
data  for  July  1974,  Delta  fails  to  take  into  consideration  that : 

(1)  July  1974  is  not  a  month  in  the  depths  of  the  fuel  shortage.  Appendix  A,  infra. 

(2)  There  has  been  an  increase  of  over  21  percent  in  the  total  number  of  passengers  In 
the  Dallas-Phoenix  market  over  the  last  two  years.  Exhibit  B0R-IR-3A,  B,  docket  22908. 

28  Delta's  complaint,  p.  7. 

2'  Delta's  complaint.  Appendix  III,  p.  3. 

2«  See  the  following  table  : 

Load  factor — Dallas-San  Francisco 

Percent 

June   72 

July 66 

August   73 

^  See  Appendix  A,  infra. 

™    In   the  Dallas-Los  Angeles  market,  American  went  from   16   to   17   one-way   flights. 
^1  In  the  Dallas-Los  Angeles  market,  American  went  from  6  to  2  wide-bodied  frequencies. 
And  In   the  Dallas-Phoenix  market,  American  terminated  a  wide-body  frequency  it  com- 
menced in  November. 

^  There  is  no  "large-scale"  shifting  of  capacitv  here  within  the  meaning  of  Order 
71-8-91.  In  fact,  I  find  it  difficult  to  find  any  shifting  of  capacity  at  all.  Even  if  a  shift 
of  capacity  had  been  found,  the  Board  has  made  it  clear  that  such  shifts  are  permissible 
If  made  within  the  guidelines  discussed  above. 
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(3)  The  large  increases  in  American's  schedules  for  the  Dallas-West  market 
in  June,  July  and  August  can  be  justified  by  the  load  factor  data  as  well  as  by 
the  increased  availability  of  fuel  as  evidenced  by  Appendix  A,  infra. 

4.  Delta  is  a  highly  profitable  carrier,  Avell  able  to  compete  vigorously  with 
American.'" 

Therefore,  for  all  the  above  reasons,  I  have  determined  that  it  would  not  be  in 
the  public  interest  to  institute  an  enforcement  proceeding  with  respect  to  the 
alleged  unfair  competitive  practices  by  American  Airlines  as  found  in  Delta 
Air  Lines'  complaint. 

Your  attention  is  invited  to  Rule  205  which  states  that  this  letter  shall  be 
deemed  an  order  of  the  Board  dismissing  the  third  party  complaint  unles  review 
is  properly  sought  within  20  days  from  the  date  of  this  letter  or  uless  the  Board 
itself  initiates  review  within  15  days  thereafter. 
Sincerely  .vours, 

James  L.  Wex,don,  Jr., 
(For  William  M.  Gingery,  Director,  Bureau  of  Enforcement.) 

APPENDIX  A 

American  Delta 


Fuel  con-  Fuel  con- 

sumption Cents  per  sumption  Cents  per 

(gallons)  gallon  (gallons)  gallon 


1973:  December 88,843,708  13.683  73,153,392  13.155 

1974: 

January 83,051,966  16,008  69,524,752  16,082 

February 71,657,647  15.986  61,049,497  17,927 

March 78,438,400  16,403  68,974,868  19,111 

April 74,101,492  19.032  67,217,149  19.834 

May..__ 77,604,307  20.428  69,459,561  20.808 

June ._ 85,521,606  21.186  69,081,157  21.615 

July 95,572,236  21.332  71,704,233  24.237 

August 100,991,682  21.491  75,045,086  24.354 


Source:  CAB  Nos.  74-23,  74-33,  74-58,  74-82,  74-109,  74-137,  74-152,  74-191,  74-208. 


Pkeparbd  Statement  of  Edward  A.  Beamish,  Senior 

We  appreciate  the  opportunity  to  present  our  views  to  this  subcommittee.  We 
are  keenly  aware  of  the  importance  of  your  work  and  we  are  pleased  to  be  able 
to  contribute  the  product  of  our  experience  to  your  deliberations. 

The  U.S.  domestic  scheduled  airline  industry  is  one  of  this  country's  most 
competitive  major  industries.  By  way  of  example,  prospective  air  travelers  have 
a  choice  of  competing  airlines  in  97  of  the  top  100  domestic  markets.  In  55  of 
these  markets  the  public  is  free  to  choose  among  three  or  more  carriers.  Few 
industries  are  as  noted  for  their  emphasis  on  high  quality  customer  service. 

There  are  eleven  trunk  airlines  and  eight  regional  airlines  competing  for  some 
$10  billion  in  annual  revenue.  United,  the  largest  airline,  has  a  share  of  about 
20  percent  of  the  total.  Most  major  manufacturing,  retailing  and  service  indus- 
tries are  marked  by  much  greater  economic  concentration. 

We  also  believe,  as  Mr.  Andrew  de  Voursney  stated  before  this  subcommittee 
on  Februarj'  18,  that  the  U.S.  domestic  air  transportation  system  is  the  most  effi- 
cient in  the  world  as  measured  by  the  cost  of  comparable  air  transportation  in 
foreign  markets.  This  impressive  performance  as  an  industry  would  not  likely 
have  materialized  if  our  nation's  air  carriers  were  not  so  highly  competitive. 

United  Air  Lines  is  an  experienced  innovative  competitor  dedicated  to  offering 
the  consumer  maximum  value  for  his  air  transportation  dollar. 

United  has  developed  and  marketed  a  number  of  low  cost  promotional  fares 
including  the  highly  successful  group  inclusive  tour  (GIT)  program  to  Hawaii. 
This  fare  extends  reductions  of  approximately  35-40  percent  from  the  coach  fare 
to  groups  of  40  or  more. 


3s  See  Order  74-7-105.  p.  8. 

Net  income  after  taxes — year  ended:  June  30,  197 i:  Millions 

Delta     90. 6 

American      (loss) (10.  3) 
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More  recently,  United  has  proposed  a  "bicentennial  fare"  for  markets  of  600 
miles  or  more.  If  the  Civil  Aeronautics  Board  allows  this  fare  to  go  into  effect,  it 
will  provide  for  reductions  of  20-25  percent  from  standard  coach  fares  with  no 
requirement  for  group  travel. 

United's  53  percent  share  of  the  domestic  trunk  charter  market  underscores  its 
industry  leadership  in  providing  the  most  price  competitive  form  of  air  transpor- 
tation to  the  public'  We  have  a  fleet  of  fourteen  specially  configured  aircraft 
dedicated  to  charter  service,  and  we  intend  to  expand  this  fleet  as  the  market 
for  this  highly  fuel-efficient  form  of  air  transportation  grows.  United  supports 
liberalization  of  charter  regulation  as  evidenced  by  our  position  in  recent  proceed- 
ings before  the  Civil  Aeronautics  Board.  To  the  extent  we  can  find  ways  to  reduce 
the  wasteful  practices  in  scheduled  transportation,  our  ability  to  expand  low  cost 
bulk  transportation  is  enhanced. 

While  the  regulatory  framework  has  contributed  significantly  to  the  develop- 
ment of  the  most  competitive,  efficient  and  successful  air  transportation  in  the 
world,  continuing  longterm  problems  with  the  price  and  supply  of  jet  fuel,  the 
need  to  conserve  all  forms  of  the  nation's  energy  resources,  as  well  as  the  current 
serious  economic  decline  raise  fundamental  questions  over  how  regulation  can 
best  serve  the  public  interest.  An  error  in  the  formation  of  public  jwlicy  during 
this  critical  period  could  produce  serious  consequences  for  the  industry  and  the 
public  it  serves.  We  ask  that  you  weigh  your  recommendations  carefully. 

AN    OVERFLOW    OF    AIKLINE    ECONOMICS 

On  the  specific  issue  of  today's  hearing,  industry  experience  clearly  demon- 
strates, in  United's  view,  that  intercarrier  agreements  and,  in  particular,  capacity 
reduction  agreements,  benefit  the  public  by  increasing  productivity  and  lowering 
unit  costs.  We  urge  that  the  recommendations  this  subcommittee  makes  to  the 
Senate  not  contemplate  the  elimination  of  this  tool  when  it  can  be  applied  for 
public  benefit. 

Several  basic  economic  factors  underlie  our  position. 

(i)  The  product  we  sell  is  instantly  perishable.  An  empty  seat  has  no  value  to 
the  public.  Such  seats  are  a  source  of  waste  and  unnecessary  cost  because  they 
cannot  be  inventoried  for  future  sale.  Every  opportunity  should  be  taken  to  insure 
maximum  utilization  of  capacity  consistent  with  realistic  service  levels. 

(2)  Pricing  below  cost  in  an  effort  to  fill  otherwise  empty  seats  is  an  unsound 
and  risky  policy.  If  our  objective  is  to  sustain  an  efficient  and  dependable  sched- 
uled air  transportation  system,  industry  planning  and  regulation  must  be  prem- 
ised on  the  basis  of  recovering  all  the  costs  of  our  operations  over  the  long  term. 
We  believe  the  alternatives  of  either  permanent  subsidies  or  some  form  of  nation- 
alization as  is  common  throughout  the  world  would  be  counter  productive  and 
unacceptable  to  the  American  public. 

(3)  While  we  might  like  to  think  otherwise,  our  basic  product  is  largely  undif- 
ferentiated. The  passenger's  demand  for  air  transportation  derives  from  his  pre- 
existing need  to  travel  to  a  specific  destination.  While  the  importance  of  other 
factors,  such  as  efficient  baggage  handling  or  inflight  conveniences,  should  not  be 
discounted,  our  basic  product  remains  the  individual  seat  on  a  specific  schedule. 
The  best  customer  service  in  the  world  will  not  attract  business  if  we  do  not 
operate  where  and  when  the  customer  need  dictates.  Accordingly,  the  emphasis 
on  scheduling  in  our  marketing  efforts  is  primary. 

(4)  The  huge  costs  associated  with  operating  an  airline  schedule  combined  with 
the  instantly  perishable  nature  of  the  product  make  airlines  unusually  vulnerable 
to  cyclical  fluctuations  in  demand.  When  traffic  volumes  fall  below  our  breakeven 
level,  losses  mount  quickly.  Only  when  traffic  is  strong  and  growing  and  exceeds 
breakeven  cost  levels,  can  profits  be  satisfactory.  For  example,  in  January  1974 
United  Air  Lines  earned  $9.0  million  before  Federal  income  tax.  In  January  1975 
with  a  major  recession  underway  and  costs  mounting.  United  lost  $8.8  million 
beofre  Federal  income  taxes,  moving  from  a  profit  of  5.45  cents  i>er  revenue  dollar 
to  a  loss  of  4.94  cents  i)er  revenue  dollar. 


^  As  an  example  of  the  cost  savings  that  are  attainable  with  charters,  this  summer 
members  of  the  general  public  will  be  able  to  travel  New  York  to  Los  Angeles  roundtrip 
on  United  Air  Lines  Travel  Group  Charters  (marketed  through  independent  wholesalers 
and  travel  agents)  at  a  cost  of  $188.00  per  passenger  or  51.5  percent  less  than  the  com- 
parable roundtrip  coach  fare. 
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ECONOMIC    AGREEMENTS 

In  1969-1970  the  industry  faced  a  weakening  national  economy,  rising  costs, 
little  growth  in  traffic,  declining  returns  on  investment  and  a  condition  of  excess 
capacity  brought  on  by  intense  schedule  competition.  Against  the  industry's  vul- 
nerable economic  framework,  these  adverse  forces  were  combining  to  inflict  setri- 
ous  losses. 

Under  these  conditions,  carriers  began  unilateral  reduction  of  excess  capacity 
with  an  expectation  that  competitors  would  respond  by  reducing  their  excess 
capacity.  Absent  some  form  of  agreement,  however,  a  carrier  has  no  assurance 
that  this  will  occur.  If  such  a  unilateral  reduction  is  in  fact  not  matched,  the 
carrier  contemplating  such  an  action  knows  that  the  relatively  greater  fre- 
quency and  capacity  of  his  competitors  will  draw  off  traffic  from  his  remaining 
service.  The  ultimate  result  will  be  greater  losses  for  the  individual  competitor — 
the  very  outcome  his  action  sought  to  avoid.  Unilateral  reductions  in  capacity 
therefore  pose  extremely  serious  competitive  risks. 

United's  experience  in  the  Boston-Los  Angeles  market  typifies  these  pressures. 
In  1970  United  was  one  of  three  nonstop  competitors  in  this  market  "vvith  a  market 
share  approximately  proportional  to  its  capacity  offering  of  two  daily  nonstops 
out  of  a  total  industry  offering  of  six  daily  frequencies.  United  withdrew  one  of 
its  two  flights  which  was  not  covering  its  variable  costs  in  the  hoi^e  that  the 
remaining  flight  would  continue  profitable.  The  opposite  occurred.  United's  re- 
maining flight  lost  customers  to  the  greater  frequencies  of  its  competitors.  As  a 
result,  the  one  remaining  flight  was  subsequently  cancelled,  an  action  which 
effectively  removed  United  from  the  Boston-Los  Angeles  nonstop  market. 

There  is  ample  evidence  within  the  industry  that  the  carrier  offering  a  greater 
amount  of  service  in  a  given  market  tends  to  enjoy  a  dispropoi'tionately  large 
share  of  the  traffic  in  that  market.  This  phenomenon  tends  to  reinforce  a  carriers' 
incentive  to  meet  or  exceed  a  competitor's  capacity  increase  although  the  collec- 
tive result  products  capacity  in  excess  of  the  needs  of  the  public.  Even  in 
today's  soft  economy,  which  is  resulting  in  seat  occupancy  of  only  about  half  of 
that  available  and  less  than  half  in  many  markets,  unilateral  schedule  reduction 
is  a  tenuous  proposition  toward  load  factor  improvement  and  economic  benefit. 
Carriers  are  also  reluctant  to  withdraw  completely  from  markets  because  of 
the  loss  of  consumer  identification  of  that  carrier  with  the  market.  Although  the 
franchise  is  intangible,  once  lost,  it  is  costly  to  regain.  All  previous  inve.stment 
in  marketing  and  promotion  and  other  resources  is  discarded.  Whex-e  agreements 
have  not  been  possible,  however.  United  has  sometimes  elected  to  Avithdraw  from 
nonstop  competition.  Examples  include  the  previously  mentioned  Boston-Los 
Angeles  case  and  others  such  as  Buffalo-Xew  York  City,  Kansas  City-Los 
Angeles,  and  Pittsburgh-New  York  City.  In  these  cases,  in  a  sense,  the  absence 
of  agreements  has  reduced  competition. 

From  a  public  policy  point  of  view,  the  worst  result  of  these  scheduling  pres- 
sures is  the  serious  cumulative  waste  in  resources.  As  I  said  at  the  outset,  empty 
seats  are  nearly  as  costly  to  operate  as  occupied  seats.  The  resources  used  to  fly 
them  are  nece.sarily  lost  for  all  time  and  someone  must  bear  the  cost  of  their 
operation  in  some  way.  Higher  fares  are  an  inevitable  result.  In  turn,  demand  for 
air  transportation  is  reduced,  costly  facilities  are  wasted  and  the  wherewithal  for 
innovation  is  lost. 

During  1971  in  the  face  of  these  pressures  and  in  the  absence  of  a  proven  alter- 
native. United  entered  into  a  CAB-approved  capacity  reduction  agreement  with 
American  and  TWA  in  four  transcontinental  markets. 

United  Airlines  entered  into  these  agreements  reluctantly. — As  the  record  indi- 
cates in  the  CAB  Capacity  Agreement  Investigation,  some  officers  of  United, 
including  this  witness,  were  outspoken  critics  of  the  concept  when  it  was  initially 
advanced.  We  continue  to  be  .sensitive  to  the  controversial  nature  of  such  agree- 
ments, and  we  would  still  welcome  the  development  of  a  better  alternative. 

Until  an  effective  substitute  can  be  found,  however,  capacity  agreements  pro- 
vide the  industry  with  the  only  proven  means  for  coping  with  wasteful  scheduling 
practices  in  multicarrier  markets.  United  supports  their  judicious  use  whenever 
the  benefits  they  generate  for  the  public  outweigh  their  anti-competitive  aspects. 
Alternatives  examined  by  us  to  date  simply  do  not  achieve  the  elimination  of 
waste  which  has  been  demonstrated  by  the  agreements  or  they  involve  greater 
anti-competitive  risks,  e.g.,  regulated  control  of  schedules. 
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Although  the  agreements  set  specific  market-by-market  maximum  levels  of 
capacity,  they  nevertheless  contained  several  flexible  features. 

(1)  Subject  only  to  the  level  of  capacity  specified  in  the  agreement,  each  carrier 
retained  complete  discretion  to  schedule  any  mix  of  wide  vs.  narrow  body  fre- 
quencies and  at  the  times  of  day  it  judged  most  attractive  to  the  public ; 

(2)  In  order  to  accommodate  peaks  in  demand,  the  agreements  permitted  the 
operation  of  extra  sections  and  charters  in  excess  of  the  limits  specified  in  the 
agreements ; 

(3)  The  actual  levels  of  capacity  in  the  agreements  were  based  on  relatively 
low  target  load  factors  designed  to  insure  both  economic  operations  and  adequate 
service  levels ;  and 

(4)  There  was  nothing  in  the  agreements  on  fares  or  rates. 

There  was  opposition  to  these  agreements  and  some  expectation  that  their  anti- 
competitive aspects  might  lead  to  harmful  economic  consequences.  Experience 
indicates  that  these  concerns  were  unfounded. 

(1)  The  agreements  achieved  their  primary  objective  of  directly  improving 
economic  results.  For  comparable  periods  before  and  during  the  agreements, 
United's  load  factor  in  agreement  markets  showed  an  improvement  of  10  per- 
centage points  (from  39  to  49  percent)  while  its  systemwide  load  factor  improved 
by  only  2.2  percentage  points  (from  50.1  to  52.3  percent).  The  increase  in  load 
factors  in  the  agreement  markets  to  a  level  of  49  percent  did  not  cause  any 
measure  of  inconvenience  to  the  traveling  public. 

(2)  During  the  term  of  the  agreement,  forms  of  airline  competition  other  than 
schedules  continued  at  the  same  level  in  agreement  as  well  as  in  nonagreement 
markets.  Promotional  programs  and  advertising  were  applied  uniformly  to  all 
markets.  There  was  no  price  discrimination  in  the  agreement  markets.  To  the 
contrary,  promotional  fares  have  generally  been  more  liberal  in  long-distance 
markets. 

(3)  It  was  feared  initially  that  the  participating  carriers  would  transfer  capa- 
city freed  by  the  agreements  to  other  markets  where  it  would  be  employed  to  the 
detriment  of  nonagreement  carriers.  United  engaged  in  no  such  self-defeating 
practices.  Significantly,  in  response  to  complaints  alleging  this  abuse,  the  Board 
found  that  there  was  no  evidence  of  the  transfer  of  freed  capacity  to  other 
markets.  We  would  further  note  that  freed  capacity  from  unilateral  reductions 
is  really  no  different  from  that  freed  by  capacity  agreements.  The  fundamental 
point  is  that  the  use  of  such  capacity  in  a  declining  or  static  market  would  be 
economic  folly  with  no  appeal  to  United's  management. 

(4)  There  were  no  furloughs  of  personnel  as  a  direct  result  of  the  economic 
agreements.  However,  the  reduced  production  did  retard  the  hiring  and  promotion 
of  personnel,  not  an  unwise  happening  in  view  of  the  mounting  economic  waste. 

FUEL   AGREEMENTS 

The  fuel  crisis  which  began  in  late  1973  provides  an  excellent  example  of 
how  agreements  benefit  the  public.  Unlike  the  earlier  "Economic"  Agreements, 
which  directly  sought  improved  operating  results,  it  was  apparent  when  the 
fuel  crisis  struck  that  the  carriers  needed  a  device  a  cope  with  reduce  fuel 
availability  while  maintaining  service  levels  to  the  public.  With  Board  approval, 
American,  TWA,  and  United  negotiated  a  capacity  reduction  agreement  covering 
23  markets  which  were  subject  to  the  competitive  factors  and  excess  capacity 
previously  outlined.  We  would  also  note  that  United  sought  agreements  with 
other  carriers  in  the  interest  of  maintaining  balance  in  the  fuel-short  environ- 
ment, but  these  attempts  were  unsuccessful. 

These  fuel-related  capacity  agreements  saved  fuel  by  reducing  the  number  of 
flights  which  were  being  operated.  The  direct  savings  in  jet  fuel  which  these 
agreements  generated  permitted  the  agreement  carriers  to  maintain  service  in 
smaller,  less  competitive  markets  where  demand  and  seat  availability  were  in 
better  balance,  i.e.,  where  load  factors  were  higher.  These  markets  could 
otherwise  have  suffered  serious  reductions  in  service. 

To  be  more  specific,  under  the  November  1973  proposed  fuel  allocation  at  85 
percent  of  1972  consumption,  United's  January  1974  schedules  were  reduced 
about  13  percent  overall.  The  distribution  of  this  reduction  was  about  20  percent 
in  large  cities,  13  percent  in  medium-sized  hubs  and  only  about  6  percent  in 
smaller  communities.  Subsequently,  when  widespread  gasoline  shortages  resulted 
in  a  temporary  shift  of  short-distance  auto  traffic  to  air.  United  was  in  a  much 
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better  position  to  meet  the  public  need  than  would  otherwise  have  been  the 
case.  To  a  great  extent  because  of  the  agrreements,  United  was  able  to  reduce 
its  1974  fuel  consumption  below  the  level  finally  allocated  under  the  Federal 
Energy  Office's  mandatory  fuel  allocation  program.  This  absolute  savings  in 
jet  fuel  made  more  fuel  available  for  consumption  in  other  sectors  of  the 
economy  where  kerosene  base  products  were  in  equally  short  supply. 
The  fuel  agreements  have  generated  other  imiwrtant  benefits. 

(1)  They  provided  for  an  orderly  reduction  in  schedules  during  a  highly 
chaotic  and  uncertain  period  for  the  traveling  public. 

(2)  While  their  purpose  has  been  fuel  conservation,  the  fuel  agreements  have 
also  contributed  to  a  marked  improvement  in  financial  results.  During  a  period 
of  continued  high  inflation  and  recession,  the  improved  operating  results  have 
lessened  the  need  to  seek  inflationary  fare  increases. 

(3)  They  have  permitted  United  to  ground  a  number  of  older,  less  fuel- 
efficient  aircraft.  In  this  regard,  in  the  absence  of  agreements,  as  long  as  the 
carriers  have  an  incentive  to  compete  with  frequencies,  the  full  potential  of 
Uie  more  fuel  efficient,  higher  capacity  aircraft  will  not  likely  be  realized. 

As  with  the  earlier  economic  agreements,  the  fuel  agreements  were  alleged  to 
engender  economic  abuses,  primarily  through  the  transfer  of  freed  capacity  to 
nonagreement  markets.  Again,  United  Air  Lines  engaged  in  no  such  self- 
defeating  practice.  Nevertheless  a  number  of  complaints  were  filed  with  the 
C.A.B.  accusing  United  and  the  agreement  carriers  of  this  abuse.  In  no  case 
were  these  allegations  ever  substantiated. 

The  entire  process  the  carriers  go  through  in  establishing  agreements  is  a 
matter  of  public  record  open  to  the  scrutiny  of  and  complaint  by  all  interested 
parties.  Moreover,  the  Civil  Aeronautics  Board,  in  approving  the  agreements, 
has  reserved  the  right  to  terminate  any  agreement  upon  an  indication  that  it 
was  either  no  longer  needed  or  was  unexpectedly  impinging  upon  the  public 
interest  or  nonagreement  carriers.  The  Board  has  conditioned  its  approval  of 
agreements  upon  the  carriers  maintaining  certain  minimum  service  standards. 
Notably,  in  approving  the  fuel  agreements  which  were  effective  last  summer  and 
fall,  the  Board  expressly  conditioned  approval  on  the  basis  that  seat  occupancy 
in  agreement  markets  not  exceed  72  percent  for  any  2-month  period.  Thus,  the 
public  was  protected  against  the  possibility  of  inadequate  capacity  resulting  from 
inaccurate  market  demand  forecasts.  Obviously,  also,  agreement  carriers  do  not 
wish  to  incur  any  loss  of  traffic  which  would  result  from  inadequate  levels  of 
capacity. 

Our  experience  with  capacity  agreements  confirms  that  they  achieve  their 
intended  purpose.  They  conserve  fuel,  maintain  an  equitable  distribution  of 
service  across  our  system,  improve  financial  results,  lessen  pressures  for  fare 
increases,  and  most  importantly,  reduce  the  needless  waste  of  scarce  resources. 

A  regulatory  framework  that  does  not  allow  for  such  intercarrier  cooperation 
in  the  public  interest  will  lead  toward  stronger  carries  overwhelming  weaker 
competition.  While  capacity  agreements  do  contain  an  anticompetitive  element, 
their  judicious  temporary  u.«:e  in  appropriate  circumstances  can  be  a  more 
desirable  means  from  a  public  policy  vieAvpoint  than  the  more  drastic  and  per- 
manent alternative  of  greater  industry  concentration.  Under  that  alternative, 
regulation  would  be  transferred  to  litigation  without  any  guarantee  of  greater 
efficiency  or  any  guarantee  that  the  transportation  system  would  better  meet  the 
public  need.  We  believe,  therefore,  that  over  the  long  run,  the  agreement  concept 
can  be  in  fact  actually  preserve  and  promote  competition  within  the  industry. 

OTHER    SECTION    412    AGREEMENTS 

The  controver.sy  surrounding  the  Board's  authority  to  confer  anti-trust 
immunity  on  capacity  agreements  has  tended  to  overshadow  the  other  forms  of 
intercarrier  co<ii)eration  that  the  Board  is  also  authorized  to  sanction. 

These  agreements  encompass  a  broad  area  of  interline  activity,  including,  for 
instance,  ticketing,  baggage  handling,  credit  card  procedures,  airport  security, 
and  the  use  of  joint  facilities.  If  the  Board's  authority  to  approve  such  agree- 
ments were  restricted,  the  obvious  result  would  be  added  cost,  neetlless  duplica- 
tion of  facilities,  and  a  .substantial  increase  in  passenger  inconvenience. 

Again,  it  is  United's  position  that  these  agreements  obviously  benefit  the 
public  and  accordingly,  any  modifications  to  the  current  regulatory  framework 
should  not  contemplate  elimination  of  this  authority. 
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SUMMARY   OF    UNITED'S    POSITION 

United  is  not  insensitive  to  ttie  controversial  nature  of  capacity  agreements. 
Indeed,  as  previously  mentioned,  some  United  people,  including  this  witness, 
were  outspoken  critics  of  the  proposal  when  it  was  initially  advanced. 

What  factors  caused  us  to  change  our  mind?  First  and  foremost,  from  all 
evidence  available,  the  agreements  have  worked.  There  is  no  soimd  evidence  that 
the  public  has  been  harmed  and  there  is  sound  evidence  that  waste  has  been 
reduced.  But,  there  are  other  considerations  which  should  be  weighed.  For 
example,  there  is  another  form  of  capacity  limitation  agreement  which  has  not 
been  under  attack  and  which  is  widely  supported  in  the  industry.  This  has  to  do 
with  the  limitation  on  aircraft  movements  at  congested  airports.  Today,  these 
include  O'Hare,  Kennedy,  La  Guardia,  and  Washington  National.  The  ceiling 
on  operations  is  established  by  the  FAA  and  the  carriers  meet  semi-annually 
(for  winter  and  summer  schedule  levels)  to  allocate  the  available  "slots"  for 
aircraft  movements.  This  C.A.B. -approved  method  is  far  more  efficient  in  our 
view  than  the  alternatives  of  government  or  local  airport  authorities  making 
specific  carrier  allocations  of  a  scarce  resource.  This  proven  agreement  tool  has 
been  in  effect  for  many  years  with  its  first  application  at  La  Guardia  in  1968. 
In  United's  view,  the  following  factors  are  important : 

A  scheduled  transportation  system  which  will  be  available  to  the  public 
in  good  times  and  bad,  which  will  facilitate  the  flow  of  commerce  and  which 
will  serve  all  kinds  of  markets — small,  large,  long,  short,  pleasure,  and 
business — requires  an  organized  public  policy.  To  believe  that  this  kind  of 
system  can  be  maintained  on  an  in-again,  out-again  basis  subject  only  to  the 
economic  self  interest  of  the  operator  is  naive  in  our  judgment.  In  this 
regard,  the  question  before  this  subcommittee  should  be  weighed  carefully. 
This  includes  the  question  of  whether  agreements  beneficial  to  the  public 
and  the  authority  to  grant  them  should  be  eliminated. 

In  other  major  industries,  oligopolistic  concentration  through  merger, 
acquisition,  and  failure  has  occurred.  Yet,  this  course  of  events  for  air  trans- 
portation raises  a  serious  public  policy  question  in  United's  view.  Is  con- 
centration likely  to  be  more  effective  in  the  public  interest  than  the  high  level 
of  competition  which  has  been  fostered  under  regulation? 

Are  agreements  which  reduce  waste  in  scheduled  transportation  really  as 
anti-competitive   as  might  appear?   Is  it  not  possible  that  this  organized 
maintenance  of  competitive  schedules  works  to  the  benefit  of  the  public  in 
ter-ms  of  lower  cost?  Is  it  not  possil)le  that  this  efficiency  will  be  translated 
into  other  forms  of  public  benefit  such  as  expanded  low  cost  charter  trans- 
portation? Is  it  not  possible  that  the  theoretically  harmful  features  of  the 
agreement  concept  are  being  emphasized  instead  of  the  actual  positive  hap- 
penings which  have  resulted  from  the  agreements?  From  evidence  to  date, 
it  is  diflScult  to   conclude  that  competitive  emphasis  or  spirit  has   been 
seriously  depressed. 
United  Air  Lines  is  determined  to  keep  air  transportation  in  the  private  sector. 
We  believe  that  this  objective  is  in  the  public  interest.  We  also  recognize  that 
transportation  is  a  public  utility  and  this  requires  a  partnership  with  public 
policy.  We  are  not  wedded  to  the  status  quo  and  we  are  willing  and  able  to 
experiment  with  concepts  which  we  believe  will  help  avoid  an  AMTRAK  of  the 
airways — concepts   which   break   with   tradition   such   as  capacity   agreements, 
planeload  pricing,  new  promotional  fares,  new  service  offerings,  and  changes  in 
outmoded  regulation.  We  ask  only  that  the  proponents  of  change  not  discard 
the  good  with  the  bad,  that  they  not  ignore  the  public  utility  nature  of  trans- 
portation  and   that   they    base   their   recommended   change  on   fact,   not   some 
elusive  hope  that  things  will  be  better.  Actions  taken  on  faith  alone  usually 
pave  the  road  of  good  intentions,  not  the  road  of  sound  business  and  public  policy. 
For  these  reasons,  we  believe  it  is  important  that  the  Civil  Aeronautics  Board 
retain  the  authority  to  approve  carrier  agreements  in  the  public  interest. 


Prepared  Satement  of  Richard  S.  Mauer 

Delta  Air  Lines  is  opposed  to  the  capacity  agreement  concept  in  its  entirety. 
In  the  case  now  pending  before  the  Civil  Aeronautics  Board  we  have  spelled 
out  this  opposition  in  considerable  detail,   and   we  believe  that  the  Board's 
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ultimate  decision  nn;st  be  one  disapproving  the  continuation  of  the  existing 
agreements. 

The  CAB  lias  been  faced  with  two  types  of  capacity  reduction  agreements.  The 
first  were  so-called  "economic  agreements,"  intended  to  improve  the  profitability 
of  the  participants  by  raising  load  factors  in  the  controlled  markets.  The  second 
series  were  characterized  as  "fuel  agreements,"  meant  to  enable  the  cutback  of 
schedules  as  required  by  restricted  fuel  supplies  with  minimal  disruption  of 
service.  Participants  in  "fuel  agreement,"  of  course,  reaped  the  same  kind 
of  economic  benefits  as  participants  in  the  "economic  agreements." 

The  law  is  well-settled  to  the  effect  that  agreements  of  this  nature,  having 
substantial  anti-competitive  effects,  should  not  be  approved  unless  approval  is 
required  to  meet  a  serious  transportation  need.^  The  subject  agreements  cannot 
meet  this  test  at  the  present  time  if,  indeed,  the  test  ever  could  have  been  met 
in  the  past. 

Delta  has  indicated  opposition  to  such  agreements  from  the  outset,  believing 
that  it  is  the  responsibility  of  the  individual  carriers  to  attain  reasonable  levels 
of  capacity  by  the  exercise  of  unilateral  restraint.  When  the  first  "economic" 
filings  were  made  in  1970,^  Delta  noted  that  past  CAB  precedent  would  appear 
to  require  denial  out-of-hand,  but  that,  in  any  event,  a  hearing  was  essential 
before  approval  because : 

(a)  The  agreement  was  an  imprecedented  step,  contrary  to  traditional 
antitrust  law  and  the  regulatory  scheme  of  the  Act ;  and 

(b)  The  parties  had  never  sought  or  received  advance  authority  to  en- 
gage in  capacity  discussions. 

Delta  challenged  the  alleged  cost  reduction  of  $50  million  annually,  pointing 
out  that  for  properly  informed  action  the  Board  would  need  to  know  : 

(a)  What  schedules  would  be  eliminated; 

(b)  What  schedules  would  be  operated  with  decreased  capacity; 

(c)  What  schedules  would  be  operated  with  increased  capacity; 

(d)  Which  aircraft  would  be  sold,  leased  or  grounded ; 

(e)  What  terminal  facilities  would  be  shut  down;  and 

(f )  How  many  employees  would  be  furloughed. 

Delta  noted  that  unless  employees  were  in  fact  laid  off  and  aircraft  were  in 
fact  eliminated  from  the  depreciation  schedule  and  the  costs  of  excess  facilities 
were  in  fact  eliminated,  there  could  never  be  any  real  cost  savings  despite  ap- 
proval of  such  anticompetitive  agreements.  Accordingly,  Delta  suggested  the 
Board  should  insist  on  knowing  where  "released  capacity"  or  equipment  would 
be  utilized. 

In  addition  to  the  foregoing.  Delta's  opposition  noted  that  the  proponents  had 
alleged  that  their  transcontinental  load  factors  of  44  percent  were  uneconomic, 
a  contention  which  Delta  questioned  on  trips  of  the  length  involved.  Delta  argued 
that  approval  might  well  simply  produce  excess  profits  on  the  controlled  seg- 
ments, which  dollars  could  ultimately  be  utilized  to  subsidize  or  increase  com- 
petition directed  against  other  carriers  on  non-agreement  segments.  Delta  also 
pointed  out  that  four  of  the  markets  covered  by  the  proposed  agreement  had 
been  certificated  for  first  competitive  service  within  the  past  year  ^  and  urged 
that,  if  any  tentative  approval  was  to  be  granted,  there  was  a  strong  need  for 
the  imposition  of  strict  terms  and  conditions  which  would  prevent  the  switch 
of  released  aircraft  to  nonagreement  markets,  either  by  direct  operation  by  the 
affected  carrier  or  by  that  carriers  leasing  the  released  aircraft  to  other  carriers 
which,  in  turn,  could  use  them  to  flood  nonagreement  markets. 

While  the  Board  denied  this  initial  filing,  a  similar  filing  involving  several 
transcontinental  markets  and  Chicago-San  Francisco  was  made  in  June  of  1971 
and,  although  Delta  and  other  parties  vigorously  opposed  approval  thereof  for 
the  reasons  outlined  above,  in  August  of  1971  the  Board  approved  that  agree- 
ment. In  the  fall  of  1971,  at  various  times,  Braniff,  Delta,  Eastern,  Continental, 
Northwest  and  NACA  joined  in  requests  suggesting  that  the  Board  should  re- 
scind its  approval  because  freed  capacity  was  being  utilized  in  an  improper 
manner  against  non-agreement  carriers  in  markets  not  covered  by  the  agree- 
ments. The  Board  denied  these  petitions  in  the  spring  of  1972.* 


1  Local  Cartage  Agreements  case,  15  C.A.B.  850,  853  (1962). 
-  Involving  a  group  of  basically  east-west  markets. 

"  San   Diego    to   New   York,    Washington/Baltimore  and   Chicago,   and   Memphis   to   Los 
Angeles. 

*  See  order  72-4-63. 
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In  May  of  1972  TWA  moved  for  an  extension  of  the  mid-September  expiry 
rate  of  the  original  agreement,  to  which  Delta  responded  noting  : 

(a)  An  extension  of  capacity  control  by  Board  sanctioned  agreements 
could  easily  become  a  "way  of  life" ; 

(b)  The  industry's  financial  distress  of  1970  (the  allegedly  "serious 
transportation  need")  had  been  reversed  by  1972 ; 

(c)  The  Board's  original  approving  orders  had  stressed  "a  limited  short- 
term  departure"  from  competitive  scheduling,  noting  that  such  agreements 
would  not  be  approved  for  purposes  of  maintaining  a  reasonable  level  of 
capacity  and  that  this  should  be  accomplished  by  unilateral  restraint ;  and 

(d)  There  now  existed  still  greater  need  than  ever  for  post-effective 
accounting  for  the  use  of  freed  capacity  and  a  report  on  the  actual  use  of 
freed  capacity  under  the  original  agreements. 

The  Board  continued  its  approval  of  the  agreements,  however,  though  noting 
that  it  did  not  intend  to  approve  further  extensions  "absent  a  change  in  circum- 
stances of  extraordinary  proportions."  In  April  and  May  of  1973,  however,  the 
transcontinental  carriers  were  alleging  shortages  of  fuel  as  a  ground  for  further 
extension  and  Delta  noted  that  it  would  not  object,  pending  attempts  to  achieve 
conservation  by  less  anticompetitive  means,  in  view  of  the  fuel  conservation 
allegations,  although  Delta  urged  the  Board  to  require  concrete  evidence  of 
alleged  net  savings  in  fuel  and  capacity  costs  and  rather  stringent  reporting 
requirements  were  suggested.  The  Board  approved  the  transcontinental  agree- 
ments on  July  27,  1973  and,  its  order  noted  that  it  would  be  receptive  to  petitions 
suggesting  reporting  conditions  for  freed  capacity.  Delta  thereafter  responded 
with  a  specific  suggestion  which  the  Board  did  not  adopt.  The  Board  approved 
the  renewed  transcontinental  agreements  for  a  6  months'  period  and  instituted 
its  general  investigation. 

With  respect  to  capacity  agreements  in  general,  the  three  principal  arguments 
advanced  by  proponents  are  that  approval  would  make  it  possible  to  : 

1.  Increase  profits  by  reducing  excess  capacity  ; 

2.  Forestall  proposals  for  further  fare  increases  ;  and 

3.  Improve  the  ecology  through  reductions  in  noise,  air  pollution,  traffic 
congestion  and  fuel  savings. 

With  respect  to  the  latter  contention,  the  Board's  Administrative  Law  Judge 
has  found  that  the  ecology  factors  have  proved  inconsequential  and  are  not 
deserving  of  serious  consideration. 

Insofar  as  increased  profits  are  concerned,  it  is  obvious  that  load  factors  have 
increased  in  the  agreement  markets.  They  are  above  the  trunkline  average  and 
they  are  also  above  the  level  necessary  to  produce  a  reasonable  return  on  invest- 
ment in  the  particular  markets.  On  the  one  hand,  it  seems  clear  that  these 
increased  profits  have  had  relatively  small  impact  upon  the  general  fare  level. 
On  the  other  hand,  it  can  be  argued  that  with  the  decreased  quantity  and 
quality  of  service  which  has  been  experienced  in  the  agreement  markets,  and 
without  any  downward  adjustment  of  fares  in  those  markets,  the  passengers  in 
the  agreement  markets  have  suffered  unfair  discrimination  by  being  required  to 
help  defray  higher  costs  in  other  nonagreement  markets. 

Certainly  any  argument  about  the  effect  of  increased  profits  in  the  agreement 
markets  helping  the  general  fare  level  is  speculative  and  it  is  clear  that  in  the 
Board's  general  investigation  no  one  provided  .specific  data  or  estimates  sup- 
porting any  such  allegation.  And  it  is  Delta's  position  that  the  "fuel  agreements" 
have  resulted  in  the  agreement  carriers  being  able  to  increase  frequencies  in 
nonagreement  markets,  to  the  competitive  detriment  of  the  nonagreement  carriers, 
without  a  net  saving  in  total  fuel  consumption. 

On  the  other  hand,  as  we  said  at  the  outset,  Delta  believes  that  there  are 
many  sound  arguments  arguing  for  denial  of  approval.  Not  the  least  of  these  is 
that  competition  is  a  way  of  life  in  American  business  and  should  not  be  lightly 
cast  aside. 

There  is  an  obvious  harm  to  the  public  interest  through  approval  of  the  agree- 
ments in  that  there  is  a  decrease  in  frequencies,  a  tendency  to  bunch  flights  and 
clearly  higher  load  factors.  Nonstop  flights  have  decreased  while  multi-stop 
flights  have  increased  in  the  agreement  markets.  At  the  same  time,  the  decline 
in  service  has  not  been  accompanied  by  a  reduction  in  fares  but,  to  the  contrary, 
fares  have  increased  across  the  board  despite  the  agreements — although  obviously 
this  is  primarily  due  to  increased  fuel  costs. 

While  the  movement  of  individual  aircraft  cannot  readily  be  traced  throughout 
a  large  carrier's  system,  it  is  quite  obvious  that  increased  earnings  in  agreement 
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markets  add  competitive  strength  for  tlie  agreement  carriers  vis  a  vis  the  non- 
agreement  carriers,  and  also  free  aircraft  for  lieavier  sclieduling  in  nonagree- 
ment  markets  and  allow  more  severe  charter  competition.  The  Board's 
Administrative  Law  Judge  has  found  that  this  increased  capacity  in  nonagree- 
ment  markets  may  eventually  force  smaller  comijetitors  into  agreement  with  the 
"raiders,"  leaving  the  agreement  carriers  with  an  achieved  increased  capacity 
and  a  higher  market  share. 

Delta  believes  that  a  reasonable  level  of  competition  should  be  maintained  in 
the  airline  industry  and  that  the  capacity  reduction  agreements  being  plainly 
repugnant  to  established  antitrust  law,  continued  approval  should  not  be  granted. 
Rather,  we  feel  that  the  burden  should  be  upon  management  to  compete  with 
eflBciency,  innovation  and  economy,  and  above  all  with  prudent  scheduling  de- 
signed for  optimum  service,  reasonable  fare  levels  and  a  reasonable  return  on 
investment.  The  experience  of  the  nonagreement  carriers,  and  the  recent  unilateral 
actions  of  the  agreement  carriers  during  a  period  when  the  agreements  were  not 
in  effect,  seems  to  prove  that  capacity  can  in  fact  be  limited  by  unilateral 
restraint. 


[The  following  letter  was  also  submitted  by  Mr.  Maurer  for  the 
record :] 

Delta  Air  Lines,  Inc., 
Atlanta,  Ga.,  March  21,  1975. 
Hon.  Edwaed  M.  Kennedy, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Kennedy  :  I  would  like  to  take  this  opportunity  to  thank  you  for 
allowing  me,  as  a  representative  of  Delta  Air  Lines,  to  appear  before  your  sub- 
committee in  connection  with  the  problem  of  airline  capacity  agreements.  Since 
we  were  heard  at  the  beginning  of  the  day,  however,  there  was  no  opportunity 
for  us  to  respond  to  some  of  the  suggestions  subsequently  made  in  Deputy 
Assistant  Attorney  General  Baker's  testimony  nor  to  some  other  matters  raised 
as  a  result  of  the  testimony  of  CAB  representatives. 

I  would  respectfully  ask,  therefore,  that  you  accept  this  letter  for  your  record 
as  an  expression  of  Delta's  views  on  certain  of  the  matters  covered. 

Delta  disagrees  strongly  with  the  suggestion  that  antitrust  immunity  pursuant 
to  section  414  should  be  withdrawn  with  respect  to  agreements  and  relationships 
approved  by  the  CAB  pursuant  to  section  408,  409  and/or  Section  412  of  the  Act. 
In  the  first  place,  there  are  in  existence  and  will  continue  to  be  an  infinite  variety 
of  agreements  which  run  the  gamut  from  the  sharing  of  baggage  carts  on  airport 
ramps  to  airline  mergers.  Although  I  am  not  at  all  clear  as  to  just  what  proposals 
will  be  made  by  the  Department  of  Justice,  it  is  obvious  that  there  are  a  great 
number  of  day  to  day  working  arrangements  involving  such  things  as  joint  use 
of  computers,  interline  ticketing,  baggage  handling,  baggage  transfer,  ramp  serv- 
icing and  the  like  wherein  uniform  industrywide  procedures  are  absolutely  essen- 
tial to  the  functioning  of  an  effective  air  transportation  system  but  which  clearly 
do  not  justify  either  a  formal  hearing,  an  automatic  court  review  or  the  denial 
of  antitrust  immunity.  Moreover,  it  is  fair  to  say  that  the  development  of  a  num- 
ber of  those  agreements,  which  form  an  integral  part  of  the  infrastructure  of  the 
system,  would  be  severely  inhibited  should  the  prospect  of  antitrust  immunity  be 
removed. 

Similarly,  there  are  many  instances  of  international  agreements  entered  into 
under  the  aegis  of  lATA  which  do  not  require  automatic  hearing,  court  review  or 
the  withholding  of  antitrust  immunity.  Indeed,  as  to  lATA  fare  agreements,  if 
there  is  to  be  stability  in  international  fares  (a  matter  of  prime  imi)ortance  to 
many  foreign  governments  regardless  of  our  own  nation's  internal  business  pol- 
icies), it  is  manifest  that  joint  agreements  involving  a  multitude  of  international 
carriers  (most  of  which,  it  may  be  noted,  are  non-U. S.  flag)  would  be  impossible 
of  accomplishment  absent  antitrust  immunity  pursuant  to  section  414  of  the 
Act. 

There  are  left,  of  course,  the  relatively  few  but  highly  important  matters,  such 
as  airline  mergers  or  the  current  capacity  agreements,  which  also  are  submitted 
pursuant  to  sections  412  and/or  section  408  of  the  Federal  Aviation  Act.  It  has 
been  our  experience  that  such  matters  are  always  given  the  most  serious  con- 
sideration by  the  CAB.  In  fact,  in  our  view,  the  current  controversy  with  respect 
to  capacity  agreements  results  not  so  much  from  disagreement  as  to  either  the 
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substance  of  the  Federal  Aviation  Act  or  the  guiding  principles  and  procedures 
employed  by  the  CAB,  but  rather  the  tentative  results  which  the  Board  has 
reached  in  balancing  those  factors. 

As  you  know,  Delta  is  opposed  to  capacity  agreements.  Nevertheless,  in  fairness 
to  the  Federal  Aviation  Act  and  the  Board,  it  must  be  remembered  that  the  orig- 
inal agreement  between  American,  TWA  and  United  was  rejected  by  the  CAB 
as  not  having  been  entered  into  pursuant  to  law.  Subsequently,  before  capacity 
discussions  were  entered  into,  the  carriers  were  required  to  and  did  seek  advance 
approval  from  the  Civil  Aeronautics  Board  to  discuss  named  markets.  Here  again, 
the  Board  refused  to  allow  closed-door  discussions  and  its  governing  guidelines 
required  notification  to  interested  parties  of  the  time,  place  and  subject  matter  of 
any  such  discussions,  the  taking  and  filing  with  the  Board  of  a  transcript  of  the 
discussions  and  the  provision  for  attendance  by  a  representative  of  the  CAB  at 
all  such  discussions.  Nor  did  this  end  the  matter,  since  any  agreement  which  was 
reached  as  a  result  of  capacity  discussions  had  to  be  filed  with  the  Civil  Aero- 
nautics Board  (in  a  public  document)  for  approval.  At  that  time  any  interested 
person,  be  it  another  carrier,  a  governmental  agency,  a  civic  party  or  a  consumer 
advocate  was  entitled  to  file  direct  and  responsive  comments  bringing  to  the  CAB's 
attention  any  matter  believed  appropriate.  It  was  not  until  this  point  that  the 
CAB  even  considered  such  agreements  on  their  merits  and,  at  that  point,  the  CAB 
had  before  it  a  full  written  record  with  all  the  aspects  of  a  hearing  satisfietl,  save 
that  of  cross-examination  of  witnesses.  Furthermore,  in  the  investigatory  pro- 
ceeding involving  the  capacity  agreements,  which  is  now  pending  before  the  CAB, 
the  matter  was  set  down  for  a  full  evidentiary  hearing  before  an  Administrative 
Law  Judge.  As  you  know,  oral  argument  was  heard  on  March  5  and  6  by  the  CAB 
with  respect  to  the  capacity  agreements ;  and  whatever  the  outcome  may  be  of 
the  Board's  decision,  that  decision  will  be  subject  to  judicial  review  by  the  U.S. 
Courts  of  Appeals  in  accordance  with  the  Federal  Aviation  Act. 

Thus,  despite  our  agreement  with  the  CAB's  tentative  approval  of  these  agree- 
ments, we  believe  that  the  Board  has  afforded  full  and  complete  adminis.trative 
due  process  in  its  long-range  consideration  of  capacity  agreements.  This  is  not  to 
say  that  Delta  has  agreed  or  will  in  the  future  agree  with  an  specific  Board 
policy  or  decision  in  this  area,  but  if  we  do  not,  we  always  have  the  avenue  of 
judicial  review  which  Delta  has  not  hesitated  to  use  in  the  past  and  in  which 
Delta  has  had  a  con.siderable  measure  of  .success. 

In  the  area  of  mergers,  too,  we  do  not  believe  the  Board  should  be  faulted.  Over 
the  years  the  Board  has  had  presented  to  it  a  number  of  proposed  airline  mergers, 
some  of  which  it  has  approved,  some  it  has  disapproved.  It  should  be  noted  that 
some  of  the  mergers  which  were  approved  were  judicially  challenged  in  the  courts 
and  the  Board  was  upheld.  But  it  cannot  be  said  that  the  Board  has  "favored"  the 
larger  carriers  in  its  merger  decisions. 

For  example,  in  1946,  the  Board  disapproved  a  proposed  American/Mid-Conti- 
nent merger  ^  on  the  grounds  that  it  would  be  anti-competitive  but  subsequently, 
approved  a  Braniff/AIid-Continent  merger  ^  as  not  posing  the  same  threats. 

In  1961,  the  Board  approved  the  United  acquisition  of  Capital,  predominantly 
on  the  grounds  that  Capital  was  a  "failing  business"  '^  and  that  decision  was 
upheld  by  the  Court  of  Appeals  as  not  violative  of  the  antitrust  laws.*  Shortly 
thereafter,  however,  the  Board  was  presented  with  a  proposed  American-Eastern 
merger,  a  case  in  which  the  Department  of  Justice  was  a  participant,  wherein 
the  Board's  Examiner  recommended  disapproval  of  the  merger.  After  briefing  and 
oral  argument  to  the  Board,  the  CAB  issued  a  press  release  indicating  that  it 
would  disapprove  the  proposed  merger.  Since  American  immediately  withdrew 
from  the  merger  agreement,  the  Board  never  issued  a  final  decision.  It  is  signifi- 
cant, however,  that  the  Board's  examiner  had  recommended  disapproval  on  anti- 
competitive grounds.  Since  the  early  1960's,  the  Board  has  had  presented  to  it 
an  American-Western  merger  (disapproved  on  policy  grounds),  a  Northeast- 
Northwest  merger  (approved  subject  to  a  condition  which  proved  unacceptable 
to  Northwest),  a  National-Northwest  merger  (which  was  recommended  for  dis- 
approval by  the  Administrative  Law  Judge  and  from  which  National  withdrew 
prior  to  Board  decision),  a  Delta-Northeast  merger  (approved  by  the  C.A.B. 
predominantly  on  the  "failing  business"  doctrine). 


^American  Airlines,  Acquisition  of  Control  of  Mid-Continent,  7  CAB  365    (1946). 

2  Branlff/Mld-Continent  Merger  Case.  15  CAB  708  (1952). 

3  United-Capital  Merger  Case,  33  CAB  307  (1961). 

*  Northwest  Airlines,  et  al.,  v.  CAB  303  F.2d  395  (D.C.  Cir.  1962). 
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As  I  have  noted,  some  of  the  foregoing  merger  decisions  were  challenged  in 
court,  although  most  were  not.  The  fact  is.  however,  that  the  avenue  of  court 
review  wa.s  available  in  each  instance  and.  significantb',  both  the  Department  of 
Justice  and  the  Department  of  Transportation  participated  in  the  underlying 
administrative  proceedings  to  the  extent  each  thought  appropriate. 

The  burden  of  my  letter,  then,  is  that  the  P'ederal  Aviation  Act,  and  the  Civil 
Aeronautics  Act  before  it.  have  provided  a  statutory  scheme  which  has  worked 
extremely  well  for  almost  four  decades.  And  the  CAB's  procedures,  both  before 
and  after  enactment  of  the  Administrative  Procedures  Act,  have  afforded  admin- 
istrative due  process  to  all  parties  wishing  to  participate  in  Board  proceedings. 

The  final  area  in  which  antitrust  inmiunity  may  be  granted  under  the  Act  is 
with  respect  to  Board  orders  approving  enumerated  interlocking  relationships. 
Section  409  governs  these  relationships  and  establishes  a  rigorous  standard  for 
approval.  Under  this  Section,  such  as  relationship  is  unlawful  unless  the  Board 
finds  that  the  public  interest  will  not  be  adversely  affected,  thus  permitting  con- 
sideration of  the  anti-competitive  impact  of  such  a  relationship  in  conjunction 
with  the  benefits  to  the  air  transportation  system  which  may  be  derived  from 
such  a  relationship.  Once  again,  full  and  complete  administi*ative  due  process  is 
afforded  by  the  Board  in  its  consideration  of  such  relationships. 

Furthermore,  while  all  litigants  cannot  be  satisfied  fully  in  each  proceeding,  the 
avenue  of  judicial  review  is  always  open.  That  avenue  has  been  used  by  many 
litigants,  both  private  and  governmental,  and  has  resulted  in  judicial  guidelines 
when  the  Courts  have  been  convinced  that  the  Board  strayed  from  the  intent 
of  Congress. 

In  short,  I  believe  that  the  Federal  Aviation  Act  is  sound  and  that  the 
antitrust  protection  afforded  by  Section  414  for  agreements  approved  by  the 
Board  pursuant  to  sections  408,  409  and/or  412  of  the  Act  is  both  necessary 
and  wise.  While  I  do  not  yet  know  what  specific  proposals  will  be  made  by 
the  Department  of  Justice  with  respect  to  the  antitrust  immunity  portions  of 
the  Federal  Aviation  Act,  I  concur  heartily  with  the  suggestion  implicit  in  your 
questions  of  Mr.  Baker  indicating  that  the  CAB,  as  an  arm  of  Congress  expert 
in  the  area  of  aviation  matters,  should  have  the  administrative  discretion  to 
approve  intercarrier  arrangements  not  contrary  to  the  public  interest  as 
defined  in  the  Act  without  the  necessity  of  automatic  judicial  review,  much  less 
judicial  review  de  novo.  While  it  is  always  appropriate  for  Congressional  com- 
mittees to  review  the  performance  of  the  administrative  agencies  and  to  make 
recommendations  for  legislative  changes  where  improvements  appear  indicated, 
I  respectfully  submit  that  the  procedures  and  immunities  established  and  granted 
by  sections  408,  409,  412  and  414  of  the  Act  have  stood  the  test  of  time. 
Very  truly  yours, 

R.  S.  Maurer. 

I  would  like  to  welcome  back  Mr.  Donald  Baker,  Deputy  Assistant 
Attorney  General  in  the  Antitrust  Division  of  the  Department  of 
Justice.  Mr.  Baker,  we  are  glad  to  welcome  you  back. 

STATEMENT  OF  DONALD  I.  BAKER,  DEPUTY  ASSISTANT  ATTORNEY 
GENERAL,  ANTITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE, 
ACCOMPANIED  BY  DONALD  FARMER,  SPECIAL  ASSISTANT  TO 
THE  ASSISTANT  ATTORNEY  GENERAL,  AND  RICHARD  LEVINE, 
ATTORNEY,  DEPARTMENT  OF  JUSTICE 

Mr.  Baker.  This  has  become  a  weekly  installment  on  my  schedule. 
I  do  not  know  what  I  will  do  with  my  Tuesdays  after  this. 

I  would  like  to  introduce  my  colleagues.  On  my  left  is  Richard 
Levine,  an  Antitrust  Division  attorney,  and  on  my  right  is  Don  Farmer, 
Special  Assistant  to  the  Assistant  Attorney  General. 

If  it  is  all  right  with  you,  I  will  just  give  you  a  few  high  points 
on  this. 

Senator  Kennedy.  Go  right  ahead. 
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Mr.  Baker.  First  of  all,  I  think  taking  our  statement  and  Acting 
Secretary  Barnum's  statement  together,  you  can  see  that  the  admini- 
stration believes  that  the  general  antitrust  exemption  for  capacity 
agreements  is  not  justified.  We,  both  the  Department  of  Transporta- 
tion and  the  Department  of  Justice,  have  opposed  these  actively  be- 
fore the  Board  and  in  the  courts,  and  we  will  continue  to  do  so,  and 
we  will  also  make  legislative  proposals  that  are  in  accordance  with 
that. 

There  is  a  lot  more  involved  here  than  capacity  agreements.  These 
agreements,  however,  do  show  what  is  wrong  with  the  present  scheme 
of  immunity  under  section  414  of  the  act.  The  present  scheme  involves 
a  great  many  agreements,  according  to  the  Board's  own  figures,  over 
700  agreements  on  section  412  alone  were  involved  in  fiscal  1973. 

These  agreements  are  often  approved  without  any  hearings  and  are 
also  quite  anticompetitive.  This  makes  us  go  back  and  look  at  the 
scheme  of  things.  The  immunity  power  was  given  in  1938  on  the  as- 
sumption that  regulation  under  a  standard  that  mentioned  competition 
was  a  substitute  for  antitrust.  There  indeed  is  some  good  language  in 
early  Board  opinions  to  this  effect. 

The  CAB  particularly  of  late  has  not  followed  these  standards  and 
has  not  weighed  competition.  This  assumption,  the  1938  assumption  is 
also  historical  in  character.  Congress  in  the  last  decade  or  so  has  not 
passed  on  their  kinds  of  antitrust  exemptions,  for  instance  in  the  areas 
of  bank  security  markets  and  other  areas  involving  complicated  sys- 
tems that  have  become  the  subject  of  antitrust  laws. 

/ 

ALTERNATIVES    TO   BLANKET   ANTITRUST    IMMUNITY   POWER 

One  may  ask,  why  is  this  so,  and  it  seems  to  me  what  has  happened 
is  that  we  have  become  more  sophisticated  on  the  whole  problem  of 
accommodation  between  antitrust  laws  and  other  overriding  public 
interests,  so  you  can  see  that  these  different  values  can  be  accomplished 
without  any  blanket  power,  and  the  agency  to  hand  out  antitrust 
exemptions. 

First  of  all,  the  courts  themselves  have  recognized  that  where  a 
particular  action  is  necessary  to  a  regulatory  scheme  and  to  the  limited 
extent  that  it  is  not  absolutely  necessary  as  exhibited  by  the  antitrust 
law. 

Another  device  that  has  been  used  in  the  bank  merger  after  1966 
where  the  agency  has  the  first  correct  ammunition  under  a  standard 
that  says  both  antitrust  and  overriding  banking  needs.  Then  it  goes  to 
the  court  which  has  the  de  novo  review  of  the  issue,  and  you  get  the 
independent  forum  of  the  court  making  the  independent  decision. 

Finally,  there  is  a  third  method  of  accommodation,  the  agencies  have 
been  brought  into  the  relief  process  of  the  antitrust  courts  to  help 
frame  relief.  The  administration  is  considering  all  these  alternatives 
because  we  do  recognize  that  broader  antitrust  remedies  would  be  use- 
ful, but  there  are  some  overriding  transportation  needs  that  exist  and 
may  have  to  be  met. 

I  would  conclude,  Mr.  Chairman,  with  two  general  thoughts.  First 
of  all  the  type  of  approach  that  is  proposed  here  has  worked  out  well 
in  other  industries  requiring  sophisticated  systems  such  as  the  banking 
system.  Second,  the  availability  of  an  independent  antitrust  remedy 
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has  encouraged  the  agencies  themselves  to  be  more  procompetitive. 
antitrust  oriented.  The  SEC's  performance  in  knockino;  out  fixing  rates 
on  stock  exchanges  is  a  very  good  iUustration. 

To  conchide,  we  believe  that  the  existing  antitrust  exemptions  in  the 
Civil  Aeronautics  Act  is  too  broad  and  a  substantial  case  can  be  made 
for  narrowing  it.  Precisely  how  far  and  precisely  what  the  standards 
are,  we  would  hope  to  be  back  with  you  shortly  on. 

Senator  Kexnedy.  What  is  your  general  time  frame? 

Mr.  Baker.  Every  week  you  ask  me,  and  every  week  I  chop  another 
week  off.  Every  time  I  do  it,  I  become  a  little  more  worried.  We  are 
still  shooting  for  the  latter  part  of  March. 

THE   AIRLIXES'    NEED    FOR   PREDICTABLE    STANDARDS 

Senator  Kennedy.  The  point  has  been  made  by  the  airlines  that  they 
need  these  agreements  in  order  to  meet  the  problems  of  congested 
airports,  equipment  interchanges,  reservations,  ticketing  arrangements, 
technical  assistance  for  foreign  air  carriers.  They  make  the  further 
point  that  these  antitrust  provisions  have  to  be  very  clear,  very  precise. 
They  do  not  know  what  the  Antitrust  Division  will  do  in  the  future 
and  they  have  to  be  able  to  plan  for  a  period  of  years.  They  argue  that 
they  ought  to  be  entitled  to  some  degree  of  security  on  these.  They 
believe  that  they  have  that  security,  up  to  a  point,  with  the  existing 
antitrust  exemption. 

Without  such  security,  they  say  the  public  interest  cannot  be  served. 
The  airlines  will  be  constantly  harassed,  by  the  Justice  Department 
and  by  other  private  carriers.  How  do  you  respond  to  that  ? 

Mr.  Baker.  I  would  respond  to  that  in  a  number  of  ways.  First  of 
all,  when  you  have  antitrust  remedies,  the  ultimate  authority  tends  to 
be  in  the  courts,  and  we  think  this  is  quite  important.  By  and  large, 
judges  have  longer  tenure  and  longer  actual  service  than  most  regu- 
lators. I  am  not  sure  that  there  is  going  to  be  less  consistency  over  a 
period  of  time. 

"regulation"   by   ANTITRUST   COURTS :   PROS   AND   CONS 

Senator  Kennedy.  What  do  you  know  about  it?  What  do  judges 
generally  know  about  the  intricacies  of  all  these  various  factors,  and 
the  economic  impact,  and  the  importance  of  it?  They  get  a  case  eveiy 
once  in  a  while.  These  matters  are  enormously  involved  and  complex. 

Mr.  Baker.  I  understand.  Senator  Kennedy,  but  our  tradition  with 
the  Federal  judiciary  has  been  that  we  have  tried  to  appoint  first  rate 
people  to  it,  people  who  could  handle  difficult  cases,  and  an  important 
virtue  of  the  Federal  courts  is  that  they  tend  to  be  outside  of  the  in- 
formal working  relationships  with  the  industry. 

If  you  look  at  the  history  of  the  court  handling  of,  for  instance, 
bank  merger  cases  or  the  cases  involving  complicated  systems  such  as 
the  bank  credit  card  system — you  will  find  they  have  generally  been 
very  pragmatic.  They  have  not  always  agreed  with  us,  but  I  think  they 
in  fact  have  been  quite  pragmatic  indeed  in  how  they  handled  the 
thing. 

Senator  Kennedy.  Are  you  not  inviting  a  lot  more  court  cases,  and 
is  that  not  going  to  mean  that  the  courts  will  be  clogged  up  ?  You  are 
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going  to  create  a  whole  area  of  confusion  of  law.  Are  you  not  inviting 
litigation,  instead  of  having  some  kind  of  clear,  precise  rule  of  law 
here  ?  Is  that  really  worth  it  after  balancing  both  sides. 

Mr.  Baker.  My  answer  in  a  word  is  "yes"  to  most  aspects  of  the 
question.  Sure,  there  will  be  a  certain  amount  of  antitrust  litigation, 
but  we  are  always  contemplating  two  things :  First  of  all,  that  the 
agency  is  going  to  have  a  hand  in  it.  It  may  not  have  the  power  to  write 
a  blank  check,  but  it  will  have  a  hand  in  it. 

I  strongly  believe  from  my  experience  in  dealing  with  a  great  many 
agencies  that,  where  the  agency  knows  that  the  court  will  have  a 
hand  in  it,  it  is  much  less  likely  to  approve  blatantly  anticompetitive 
agreements  that  cannot  be  justified  by  overriding  public  needs.  This 
is  not  necessarily  the  place  to  reargue  our  pending  litigation.  As  you 
were  developing  this  morning  in  the  fuel  capacity  reduction  cases, 
the  Board  comes  along  and  says,  all  right,  we  will  limit  competition 
and  we  will  do  so  in  the  interest  of  saving  fuel.  As  you  noted,  EPO 
was  the  one  that  was  saving  fuel.  There  was  no  careful  weighing  of 
the  loss  of  competition  in  this  balance  struck  by  the  Board. 

We  argued  before  the  Board — and  we  have  argued  to  the  court — 
to  go  ahead  and  ration  the  fuel  if  you  want  to  save  it,  but  then  let  the 
carriers  compete  like  ordinary  entrepreneurs  in  how  they  use  their 
ration. 

Senator  Kennedy.  You  are  not  for  complete  repeal  ? 

Mr.  Baker.  We  are  studying  a  range  of  things  of  which  complete 
repeal  is  a  possibility.  I  mention,  just  for  an  example,  the  Bank 
Merger  Act  kind  of  standard  that  makes  clear  that  the  court  does 
have  to  consider  overriding  public  needs  in  the  banking  sector.  We 
believe,  under  the  so-called  rule  of  reason  in  antitrust,  the  courts 
would  weigh  very  fully  other  needs  in  the  context  of  an  antitrust 
proceeding. 

RELATIONSHIP  BETWEEN   CAPACITY   REDUCTION   AGREEMENTS 
AND   CAB   AUTHORITY   OVER  FARES 

Senator  Kennedy.  Some  have  suggested,  fuller  planes  as  a  worth- 
while goal,  with  less  frequent  service  at  cheaper  prices.  Here,  the 
airlines  are  trying  to  do  this.  They  worked  out  something  without 
cutting  off  or  terminating  services  to  the  remote  communities.  And 
now  you  come  on  up  there  and  question  this  type  of  agreement. 

Mr.  Baker.  Going  back  to  last  week.  Senator  Kennedy,  the  real 
fault  in  this  whole  process  is  the  fare  structure.  As  I  laid  out  in  my 
testimony  a  week  ago,  you  cannot,  under  the  traditional  kind  of  fare 
formula,  offer  people  lower  fares  for  flying  in  bigger,  fuller,  or  more 
efficient  planes.  This  has  tended  to  mean  that  the  carriers  opted  for  more 
departures  and  smaller  and  less  efficient  planes. 

What  the  carriers  are  trying  to  do  in  the  capacity  agreements  is 
sort  of  a  band-aid  operation  on  the  fare  system.  What  they  are  trying 
to  do  is  protect  excessively  high  fares.  The  carrier  could — a  witness 
said  it  this  morning — run  on  the  long-haul  markets  with  load  factors 
in  the  thirties  under  present  fares,  but  they  say  "we  do  not  think  it 
is  in  the  public  interest." 

Now,  the  way  to  handle  that  is  to  allow  competitors  in  those  long- 
haul  markets  who  are  clearly  charging  too  much  to  reduce  the  fares. 


1741 

That  will  produce  fuller  planes,  and  fuller  planes  at  lower  prices.  To 
take  this  answer  back  where  you  started,  fuller  planes  are  in  the  public 
interest.  But  fuller  planes  should  mean  lower  fares  to  the  people  who 
actually  fly  them,  not  subsidies  to  someone  else. 

Senator  Kennedy.  Why  should  not  your  criticism  be  directed  more 
toward  the  Board's  approval  of  these" high  fares  rather  than  attack- 
ing the  type  of  exemption  ? 

Mr.  Baker.  To  the  extent  that  the  Board  orders  carriers  to  do 
something  and  says,  do  it  this  way,  then  our  bone-picking  is  with  the 
Board  on  the  antitrust  policy  issue.  The  question  is  entirely  one  for 
judicial  review  of  the  Board's  action.  What  we  are  talking  about 
in  terms  of  antitrust  activity  are  private  agreements,  private  proposals 
that  are  sent  up  by  the  carriers  and  are  rubber-stamped,  or  stamped  in 
some  other  way  by  the  Board;  we  do  not  think  those  should  be 
exempt. 

Going  back  to  your  particular  point  on  the  capacity  agreement,  I 
still  believe  that  the  carriers  have  the  capability  and  incentive  to 
use  their  equipment  and  fuel  allocations  where  they  are  most  efficient. 
We  have  developed  a  great  deal  of  material,  briefs,  and  so  forth,  on 
the  capacity  reduction  agreements.  Indeed,  my  colleage.  Don  Farmer, 
is  going  to  be  arguing  that  case  before  the  Board  tomorrow,  and  I 
would  be  glad  to  make  available  to  your  staff  as  much  in  the  way  of 
argument  that  we  have  developed  in  that  case  as  we  have. 

PROCEDURAL  REFORMS 

Senator  Kennedy.  Let  me  ask  you  this:  Have  you  any  specific 
recommendations  or  procedures  that  ought  to  be  followed  by  the 
Board  in  terms  of  the  granting  of  exemptions?  You  do  indicate  on 
page  10  of  your  statement  that  procedural  improvements  could  mar- 
ginally improve  the  situation.  Do  you  have  some  specific  ones  in  mind  ? 

Mr.  Baker.  Again  repeating  what  I  have  said  several  times  here 
over  this  last  several  weeks :  If  you  spell  out  carefully  what  the  goals 
of  the  regulatory  scheme  are  and  modernize  them,  and  then  say  to 
an  agency.  "Thou  shalt  not  approve  anticompetitive  things  unless  you 
can  make  findings  that  these  anticompetitive  things  are  necessary  to 
serve  specifically  defined  goals" — that  would  be  an  improvement. 
That  would  cut  down  the  discussion  to  say,  oli  well,  we  like  it  and  we 
are  going  to  approve  it. 

Senator  Kennedy.  '\¥hat  if  the  legislation  does  not  fly  ?  Do  you  have 
some  specific  recommendations  that  you  could  offer  procedures  to  be 
followed  ?  Should  the  Board  hold  hearings,  as  they  are  now  in  the  proc- 
ess of  doing  ?  Should  they  keep  minutes  or  keep  transcripts  of  carrier 
meetings?  Should  they  permit  other  groups  to  participate  in  these 
meetings?  There  is  a  whole  range  of  different  procedures  that  ought 
to  be  considered  in  any  intercarrier  agreement  which  would  at  least 
tend  to  help  identify  more  openly  what  the  various  issues  are  ?  I  am 
looking  for  a  specific  response.  That  is  my  first  question. 

The  second  question  is,  would  you  consider  requiring  that  the  Board, 
before  it  grants  any  antitrust  exemption  to  also  publish  some  kind  of 
statement  or  comment  about  its  impact  on  competition  within  the  given 
area  of  interest,  and  to  find  that  there  is  no  more  competitive  alterna- 
tive which  would  serve  the  public  interest  as  well. 
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Mr.  Baker.  I  know  you  have  been  very  interested  in  these  subjects, 
and  indeed  introduced  a  bill  in  the  last  Congress,  S.  4260. 

First  of  all,  why  I  was  hesitating,  you  were  asking  about  specific 
suggestions  or  procedures.  Clearly,  you  are  asking  me  about  what  I 
would  regard  as  second-best,  as  opposed  to  doing  something  directly 
about  the  exemption.  Yes ;  it  would  seem  to  me  that  there  is  much  to  be 
said  about  giving,  as  we  have  in  the  atomic  energv  field,  the  Attorney 
General  the  right  to  review  agreements,  and  say  these  are  anticompeti- 
tive, and  thereby  require  the  agency  to  hold  a  hearing.  On  certain  other 
kinds  of  agreements,  it  may  be  useful  to  say  that  they  have  to  hold  a 
hearing,  regardless  whether  or  not  anybody  objects. 

On  the  competitive  impact  statement  idea,  I  think  that  this  too  is 
worth  considering.  It  might  help  pin  the  agency  down  somewhat.  My 
judgment  is  that  when  an  agency  has  a  very  open-ended  mandate — as 
this  agency  does,  with  all  the  powers  to  approve  things  for  promotional 
reasons  and  so  forth — it  will  end  up  saying  that  this  is  somewhat  anti- 
competitive, but  for  promotional  reasons  and  our  desire  to  let  the  car- 
riers make  a  14.9  percent  return  or  whatever,  we  are  going  to  approve 
it  anyway.  I  am  not  sure  that  the  competitive  impact  statement,  if  ac- 
cepted, would  then  be  of  value.  Definitely  it  is  worth  considering  and 
we  will  consider  it. 

Senator  Kennedy.  I  understand  where  your  energies  are  directed. 
I  think  that  it  would  be  useful  if  you  could  tell  us  what  the  second-best 
might  look  like,  in  terms  of  the  procedures.  One  of  the  things  I  am 
thinking  of  is  some  kind  of  liaison  between  the  Justice  Department  and 
the  CAB  when  they  are  considering  antitrust  exemptions,  whether  it 
would  be  useful  to  get  this  kind  of  input. 

I  grant  you  that  these  are  procedural  changes,  not  as  desirable  cer- 
tainly from  your  point  of  view,  but  it  does  seem  to  me,  as  we  have  seen 
over  the  period  of  the  last  few  years,  that  the  procedures  which  have 
been  followed  by  the  Board  in  this  area  have  been  unorthodox,  and  it 
may  be  useful  to  try  to  make  some  recommendations  of  what  could  be 
done  in  terms  of  these  procedures. 

Mr.  Baker.  My  general  experience  on  liaison  is  that  it  generally 
works  better  when  we  are  dealing  with  an  agency  tliat  is  broadly  sym- 
pathetic with  antitrust  values,  even  if  we  all  recognize  that  there  may 
be  particular  cases  where  we  disagree.  The  informal  liaison  processes 
work  quite  well  with  many  agencies,  and  they  used  to  work  better  with 
the  CAB. 

[The  prepared  statement  of  Mr.  Baker  follows.  See  also  the  prepared 
statement  of  John  W.  Barnum,  Acting  Secretary  of  Transportation, 
U.S.  Department  of  Transportation,  inserted  at  the  end  of  the  record 
of  the  hearing  of  this  day.  Mar.  4,  1975,  p.  2152.  below.] 

Pkepaked  Statement  of  Donald  I.  Bakek 

I  am  happy  to  present  to  you  today  the  views  of  the  Department  of  Justice  with 
respect  to  the  Civil  Aeronautics  Board's  power  under  section  414  of  the  Federal 
Aviation  Act  to  confer  immunity  from  the  antitrust  laws/  My  testimony  will 
describe  tlie  present  legal  standards  which  apply  to  the  CAB's  statutory  immunity 
powers,  give  a  brief  historical  background  of  those  powers,  describe  the  effects 
of  the  Board's  immunity  power  and  the  need  for  such  power,  and  finally  outline 
our  views  as  to  the  best  way  to  reform  the  present  system  of  statutory  immunity. 


149  U.S.C.  section  1384. 
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Although  it  is  limited  to  merger,  control  relationship,  and  intercarrier  agree- 
ment matters  approved  under  three  specific  sections  of  the  Act,  the  Board's  immu- 
nity power  is  broader  than  that  conferred  by  most  other  economic  regulatory 
statutes,  particularly  the  more  modern  ones.  The  immunity  power  was  created 
without  extensive  discussion  by  the  drafters  of  the  Act,  but  apparently  was 
intended  to  supplement  otherwise  very  complete  economic  regulatory  powers.  As 
the  earlier  testimony  in  these  hearings  by  ourselves  and  other  parties  has  demon- 
strated, there  is  a  compelling  case  for  the  substantial  reduction  of  the  Board's 
power  to  exercise  economic  regulation  over  entry,  exit  and  pricing. 

If  the  Congress  substantially  reduces  these  economic  regulatory  powers,  as 
we  believe  it  should,  the  rationale  for  maintenance  of  extensive  agency  approval 
and  immunization  of  extensive  intercarrier  transactions  would  be  correspondingly 
diminished.  In  any  event,  the  existence  of  antitrust  immunity  for  such  transac- 
tions has  not  resulted  in  a  more  strict  protection  of  the  public's  interest  in  free 
competition  in  air  transportation,  but  rather  a  lowering  of  competitive  standards 
governing  the  industry. 

On  a  more  basic  level,  the  evidence  in  these  hearings  has  shown  that  there  is 
no  compelling  reason  for  the  present  broad  scope  of  immunity  in  the  first  place, 
because  there  is  no  public  interest  reason  to  subject  the  air  transportation  indus- 
try to  a  less  exacting  antitrust  standard  than  that  which  applies  in  other  vital 
and  highly  complex  industries.  We  recognized  that  any  straight  antitrust  test  in 
merger  cases  should  be  tempered  by  prevailing  transportation  needs  of  the  nation, 
and  should  be  considered  in  any  new  statutory  standard.  However,  the  present 
approval  and  immunity  provisions  do  not  allow  the  Board  to  affirmatively  direct 
air  carrier  transactions  in  the  public  interest.  The  approval  provisions  merely 
allow  the  Board  to  ensure  that  air  carrier  transactions  meet  certain  vaguely 
defined  public  interest  standards.  The  immunity  provisions  allow  these  vague 
considerations  to  override  antitrust  considerations  in  transactions  selected  by 
the  carriers  to  promote  their  own  interests. 

Accordingly,  we  believe  that  air  carrier  transactions,  which  presently  are  gov- 
erned by  the  rather  parochial  discretion  of  the  Board,  disturbed  by  appellate 
review  only  in  the  most  clear-cut  instances,  should  be  subject  to  the  examination 
of  antitrust  courts,  under  the  antitrust  standards  outlined  below. 

I.    THE   PRESENT    STATEMENT   STANDARDS 

The  Federal  Aviation  Act  vests  in  the  CAB  power  to  approve  several  types 
of  business  relationships  among  air  carriers.  Under  section  408  Board  approval 
must  be  received  before  air  carriers  can  merge,  before  anyone  can  acquire  control 
of  an  air  carrier,  and  before  air  carriers  or  others  involved  in  aeronautics  can 
engage  in  transactions  involving  the  purchase,  lease,  or  operation  of  air  carrier 
properties.  The  Board  is  to  approve  such  transactions  unless  they  would  be 
adverse  to  the  public  interest,  but  the  transactions  should  not  be  approved  if 
they  would  result  in  the  creation  of  monopoly  "and  thereby  restrain  competition 
or  jeopardize  another  air  carrier."  Section  409  requires  Board  approval  of  inter- 
locking directorships  and  officers  among  air  carriers  and  other  common  carriers 
and  persons  engaged  in  aeronautics. 

The  Boaird  also  is  authorized,  by  section  412  of  the  Aviation  Act,  to  approve 
contracts  among  air  carriers  for  pooling  or  apportioning  earnings,  losses,  traffic, 
and  equipment ;  relating  to  charges  for  transportation ;  improving  efficiency  and 
(regulating  stops  and  schedules ;  '"controlling,  regulating,  preventing,  or  otherwise 
eliminating  destructive,  oppressive,  or  wasteful  competition ;"  and  for  other 
cooperation.  All  such  agreements  must  be  submitted  to  the  Board,  which  is  to 
approve  those  agreements  which  it  does  not  find  to  be  adverse  to  the  public 
interest.  Additionally,  the  Board  requires  carriers  to  receive  advance  permission 
to  engage  in  discussions  concerning  certain  classes  of  intercarrier  agreements,  and 
as  a  sanction  will  not  consider  agreements  in  these  categories  if  the  agreements 
are  the  result  of  unauthorized  discussions.  These  "prior  approval"  categories  are 
somewhat  traditional  in  nature  and  include  capacity  limitation  agreements,  pool- 
ing agreements,  arrangements  for  the  establishment  of  an  industrywide  credit 
card  system,  agreements  concerning  air  freight  forwarders,  and  agreements  fixing 
uniform  commissions  for  travel  agents.  See  order  70-11-35  at  2. 

Section  414  exempts  any  person  affected  by  an  order  of  the  Board  made  pur- 
suant to  sections  408,  409  and  412  from  the  operation  of  the  antitrust  laws  "inso- 
far as  may  be  necessary  to  enable  such  persons  to  do  anything  authorized,  ap- 
proved,  or   required   by   such   order."   Hence,   once   an   intercarrier  agreement 
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receives  CAB  approval,  the  parties  are  protected  from  prosecution  by  the  Anti- 
trust Division  and  from  antitrust  lawsuits  by  private  parties  challenging  the 
conduct  approved  by  the  Board. 

Courts  generally  have  required  that  in  fulfilling  their  responsibility  to  regulate 
in  the  "public  interest,"  administrative  agencies  must  consider  the  appropriateness 
of  their  actions  in  the  light  of  antitrust  principles  and  the  emphasis  on  the  main- 
tenance of  competition  which  is  embodied  in  the  antitrust  laws.^  This  require- 
ment is  particularly  important  in  the  case  of  the  CAB,  for  the  Aviation  Act 
requires  the  Board,  in  deciding  whether  an  action  is  in  the  public  interest,  to  con- 
sider "competition,  to  the  extent  necessary"  to  ensure  the  development  of  an 
appropriate  air  transportation  system.^  Section  408  specifically  requires  the 
Board  to  disapprove  any  mergers  which  will  create  a  monopoiy  and  thereby 
restrain  competition.  Courts  therefore  have  held  that  the  Board  may  not  approve 
an  intercarrier  agreement  unless  it  finds  that  the  agreement  will  not  jeopardize 
"the  existence  of  a  market  structure  conducive  to  maximum  feasible  competi- 
tion." National  Air  Carriers  Association  v.  CAB,  436  F.2d  185.  194  (D.C.  Cir, 
1970)  (NACAI). 

In  determining  whether  a  transaction  is  in  accord  with  these  competitive  stand- 
ards, the  Board  must  engage  in  adequate  fact  finding,  must  justify  its  actions 
with  evidence  and  not  conclusory  statements,  and  must  not  arbitrarily  exclude 
alternatives  to  the  approval  of  an  anticompetitive  transaction.''  However,  if  a 
Board  decision  is  supported  by  sufficient  evidence,  then  a  court  will  respect  the 
Board's  weighing  of  competing  interests  and  affirm  its  approval  of  a  transaction.* 

The  CAB  has  nominally  recognized  the  burden  which  the  statute  and  the 
courts  place  on  the  Board  in  its  approval  of  intercarrier  agreements.  In  the  Local 
Cartage  Agreement  case,  the  Board  noted  its  power  to  exempt  agreements  from 
the  antitrust  laws  and  continued  : 

"While  this  exemption  demonstrates  the  Board's  power  to  approve  agreements 
which  would  otherwise  violate  the  antitrust  laws,  it  also  imposes  upon  the 
Board  in  determining  the  effect  on  the  public  interest  of  an  agreement  for  which 
approval  is  sought,  the  duty  of  evaluating  such  agreement  in  light  of  antitrust 
principles.  AVhere  an  agreement  has  among  its  significant  aspects  elements  which 
are  plainly  repugnant  to  established  antitrust  principles,  approval  should  not  be 
granted  unless  there  is  a  clear  showing  that  the  agreement  is  required  by  a  seri- 
ous tran.sportation  need  or  in  order  to  secure  important  public  benefits."  ^ 

This  noble  sounding  language  should  not  obscure  the  Board's  actual  practice, 
particularly  in  recent  years.  Legally,  the  Board  is  not  bound  by  the  antitrust 
laws ;  and  it  has  great  discretion  to  find  that  antitrust  principles  are  outweighed 
by  other  factors — even  without  a  hearing.  In  fact,  the  Board  has  u.sed  its 
discretion,  expecially  of  late,  to  approve  intercarrier  agreements  designed  solely 
to  increase  carrier  profits  and  has  given  short  shrift  to  the  antitrust  principles 
that  Local  Cartage  had  indicated  were  to  be  weighed  carefully. 

n.   HISTORICAL  BACKGROUND 

The  enactment  of  legislation  permitting  the  CAB  to  approve  intercarrier  trans- 
actions and  thereby  remove  these  arrangements  from  the  operation  of  the  antitrust 
laws  came  at  a  time — the  thirties — when  Congress  apparently  believed  that  the 
"expertise"  of  an  "independent"  regulatory  agency  would  be  an  adequate  sub- 
stitute for  the  forces  of  the  marketplace.  This  attitude  was  all  the  more  pro- 
nounced in  the  area  of  transportation,  which  with  its  heritage  of  common  carrier 
obligations,  has  traditionally  been  subject  to  a  high  degree  of  governmental 
regulation.  In  1916,  for  example,  Congress  granted  to  the  Federal  Maritime 
Commission  the  power  to  approve  and  exempt  from  the  antitrust  laws  certain 
agreements  among  ocean  carriers.'' 

Similarly,  the  Interstate  Commerce  Act  permitted  ICC  approval  of  mergers, 
joint  operating  agreements,  and  pooling  agreements  with  antitrust  immunity 
for  railroads  and  motor  carriers.*  Prior  to  the  establishment  of  the  CAB,  aeronau- 


2  See,  e.g..  OuJf  States  Utilitiea  Co.  v.  Federal  Power  Commission,  411  U.S.  747  (1973)  ; 
Federal  Maritime  Commission  v.  Svenska  Amerika  Linien,  390  U.S.  238  (1968). 

3  49  U.S. C.  section  1302(d). 

*  Pillai  V.  CAB,  485  F.2d  1018  (D.C.  Clr.  1973)  :  NACI  I. 

s  See  Pillai.  supra.  National  Aircarriers  Ass'n  v.  CAB  442  U.S.  862    (D.C.   Cir.   1971)  ; 
National  Aviation  Trades  Ass'n  v.  CAJB,  420  F.2d  209  (D.C.  Cir.  1969). 
»  15  CAB  850,  852-853  (1952). 

7  46U.S.C.  section  814. 

8  49  U.S.C.  section  5. 
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tics  was  under  the  jurisdiction  of  thie  ICC,  and  one  of  its  members,  Commissioner 
Joseph  Eastman,  was  a  proponent  of  increased  Federal  regulation  of  all  modes 
of  transportation.  The  first  administration  bill  to  consolidate  the  regulation  of  air 
transportation  placed  administration  of  the  bill  under  the  ICC,  and  a  committee 
print  on  the  bill  explained  that  the  legislation  was  "patterned  after  the  so-called 
'Eastman  Bills'  to  regulate  motor  and  water  transportation  and  derives  many 
provisions  from  these  bills  and  from  present  transportation  and  shipping  acts."  * 

In  spite  of  the  Congress'  willingness  to  delegate  supervision  of  the  airline 
industry  to  the  Board,  it  nevertheless  expected  that  the  CAB  would  be  rigorous 
in  its  enforcement  of  the  antitrust  statutes.  Thus  Senaor  McCaran,  sponsor 
of  the  Act,  stated  that  in  spite  of  the  antitrust  exemption  for  Board  approved 
actions,  "every  precaution  has  been  written  into  the  bill  so  that  the  antitrust 
laws  and  all  laws  for  the  prevention  of  combinations  and  monopolies  shall  be 
enforced.  .  .  ."  " 

Other  contemporary  regulatory  schemes,  such  as  those  dealing  with  securities 
and  power,  did  not  confer  specific  antitrust  immunity.  Recent  statutes  establish- 
ing regulatory  schemes,  such  as  the  Atomic  Eenergy  Act,  have  specifically  re- 
jected any  grant  of  antitrust  immunity. "^  More  significantly.  Congress  in  recent 
years  has  recognized  that  "independent"  agencies  often  cannot  make  fully  ob- 
jective decisions  in  weighing  the  desire  of  members  of  the  industry  they  regulate 
to  engage  in  certain  activities  against  the  adverse  effects  on  the  public  that 
might  flow  therefrom.  In  amending  the  Bank  Merger  Act,  therefore,  Congress 
provided  that  a  decision  by  a  banking  regulatory  agency  that  benefits  from  a 
merger  outweigh  its  anticompetitive  effects,  would  be  subject  to  de  novo  judicial 
review  in  which  the  trial  court  could  substitute  its  judgment  for  that  of  the 
agency."^ 

ni.   THE  EXISTENCE  OF  THE  CAB'S  POWEE  TO  GRANT  ANTITRUST  IMMUNITY  HAS 
ADVERSELY    AFFECTED   THE   PUBLIC 

Simply  put,  the  effect  of  the  Board's  power  to  grant  antitrust  immunity  has 
been  to  permit  the  airlines  to  engage  in  anticompetitive  transactions  without  the 
possibility  of  independent,  judicial  review  of  the  necessity  of  such  actions  to 
meet  a  public  transportation  need,  and  therefore  to  subject  the  public  to  jworer 
service,  wasteful  inefficiency  and  higher  fares. 

The  limited  nature  of  judicial  review  of  the  lawfulness  of  collective  action  by 
carriers  is  a  key  deficiency  in  the  current  mechanism  for  supervising  intercar- 
rier  agreements.  Under  standard  administrative  law  practice,  courts  must  accord 
deference  to  the  presumed  expertise  of  regulatory  agencies  and  refrain  from 
substituting  their  judgment  on  matters  of  policy  for  that  of  the  agencies.  Conse- 
quently, if  an  agency  gathers  the  relevant  evidence,  takes  appropriate  statutory 
criteria  into  consideration,  reaches  a  decision  which  can  be  supported  by  sub- 
stantial evidence,  and  fully  articulates  that  decision,  the  agency's  decision  must 
be  affirmed  by  the  reviewing  court.  This  standard  prevents  a  court  from  con- 
ducting a  de  novo  independent  review  of  the  merits  of  a  CAB  order  approving 
a  carrier  agreement,  and  may  permit  an  agreement  to  go  into  eft"ect  which  is 
against  the  public  interest,  but  not  so  decisively  adverse  that  no  rational  per- 
son would  find  it  possible  to  approve  that  agreement. 

Unfortunately,  the  administrative  process  may  be  conducive  to  the  existence 
of  a  situation  in  which  the  regulatory  agency  becomes  attuned  to  the  needs  of 
the  industry  it  regulates  and  hears  only  faintly  the  voices,  if  there  are  any,  of 
those  advocating  the  interests  of  the  general  public.  As  one  court  commented, 
with  respect  to  the  absence  of  express  antitrust  immunity  in  the  securities  field 
and  the  need  for  courts  to  make  an  independent  review  of  antitrust  claims : 

"[W]e  also  note  that  the  history  of  United  States  regulatory  agencies  in  gen- 
eral seems  usually  to  record  an  ever  growing  absence  of  the  spirit  required  for 
vigorous  enforcement  of  the  antitrust  laws.  Rather,  it  seems  to  demonstrate  that 
shortly  following  the  establishment  of  administrative  procedures  the  regulatory 
agency  usually  becomes  dominated  by  the  industry  which  it  was  created  to  regu- 
late. Perhaps  Congress  had  this  possibility  in  mind  when  it  strictly  limited  the 


»  C.  S.  Rhyne,  The  Civil  Aeronautics  Act  Annotated  44  (1939). 

"83  Cong.   Rec.  6729    (1938).   See  also  Hughes  Tool  Co.  v.   Trans  World  Airways,  409 
U.S.  363,  401  (Burger,  C.  J.  dissenting). 

^  Atomic  Energy  Act  of  1954,  section  105.  42  U.S.C.  section  2135. 
^  12  U.S.C.. sections  1828(c)  (5),  (7)  ;  1842(c)  ;  1849. 


1746 

powers  of  the  regulatory  agencies  to  enforce  the  antitrust  laws  ...  On  the 
other  hand,  it  should  be  remembered  that  the  courts  of  the  United  States  have 
over  the  years  become  the  repository  of  antitrust  expertise."  " 

Because  the  protection  of  established  interests  tends  to  dominate  the  thinking 
of  economic  regulatory  agencies,  it  is  difficult  to  even  under  the  best  of  circum- 
stances for  parties  to  successfully  challenge  anticompetitive  but  immunizable 
transactions.  This  is  particularly  true  of  the  Board's  approval  of  intercarrier 
agreements  under  section  412,  for  that  section  does  not  require  the  Board  to  hold 
a  hearing  prior  to  approval.  During  fiscal  1973,  more  than  700  intercarrier  agree- 
ments were  filed  with  the  Board,  "  and  the  Board  held  hearings  on  few  of  them. 
Obviously,  procedural  improvements  could  marginally  improve  this  situation. 
But  it  would  not  solve  the  problem  for  the  Board  to  hold  700  hearings  a  year— 
almost  two  complete  hearings  a  day— under  its  present  approval  and  immunity 
standards. 

A  good  example  of  the  effects  of  antitrust  immunity  on  the  public  arises  from 
recent  Board  approval  of  capacity  limitation  agreements  among  major  trans- 
continental carriers.  The  Board  initially  approved  these  agreements  in  1971  with 
the  objective  of  decreasing  service  competition  in  those  markets  in  which  as  a 
practical  matter,  the  major  carriers  could  reach  agreement.  Service  quality  was 
reduced,  although  prices  were  not.  Passengers  travelled  in  more  crowded  aircraft, 
and  were  less  likely  to  get  a  seat  at  a  desired  time,  as  the  number  of  flights  de- 
creased. The  effect  of  these  agreements  is  to  increase  carrier  profits  on  the 
agreement  routes  to  a  point  well  above  the  12  percent  rate  of  return  the  Board 
uses  as  a  guideline.^"  This  result  is  not  surprising  since  the  Board  intended  that 
the  agreements  serve  to  increase  the  financial  health  of  the  participating  carriers. 

Because  the  Board  initially  determined  that  such  agreements  were  to  be  tempo- 
rary, it  did  not  order  an  evidentiary  hearing  into  their  propriety,  but  merely 
granted  "temporary"  approval  on  the  basis  of  limited  written  justifications  and 
written  public  comments.  The  Board,  though,  renewed  the  agreements  upon  their 
expiration,  and  by  the  summer  of  1973  recognized  that  they  were  well  on  their 
way  to  becoming  a  permanent  part  of  the  regulatory  landscape.  It  therefore 
ordered  a  full  evidentiary  hearing  into  their  validity  as  a  regulatory  device. 
Hearings,  in  which  the  Department  of  Justice  was  an  active  participant,  were 
conducted  in  the  summer  of  1974;  and  this  past  fall  the  Administrative  Law 
Judge  issued  his  opinion  finding  that  there  was  no  economic  basis  for  the  agree- 
ments and  recommending  their  disapproval"  The  Board  will  hold  oral  argu- 
ment tomorrow." 

For  almost  4  years  the  travellers  in  those  markets  covered  by  capacity  agree- 
ments have  been  forced  to  serve  as  a  "profit  generator"  for  the  major  carriers, 
on  the  basis  of  hastily  approved  intercarrier  agreements,  whose  justification, 
once  open  to  cross-examination  and  rebuttal,  was  insufficient  to  persuade  an 
administrative  law  judge.  Had  members  of  the  public  been  able  to  challenge  the 
agreements  in  an  antitrust  court,  one  would  imagine  that  the  affected  passengers' 
4  years  of  service  in  the  cause  of  airline  profitability  could  have  been  a  good 
deal  shorter.  Indeed,  it  is  likely  that  had  the  Board  and  the  carriers  expected 
such  an  independent  antitrust  review  to  be  made,  the  agreements  would  have 
never  come  into  being. 

Similarly,  in  deciding  merger  cases  under  section  408,  there  has  been  a  tendency 
for  the  Board  to  approve  mergers,  not  on  the  basis  of  a  careful  analysis  of  a 
merger  and  its  effects  on  the  structure  of  the  industry,  but  as  a  remedy  for  the 
temporary  financial  problems  of  a  carrier.  The  Board  also  has  frequently 
omitted  consideration  of  whether  the  merging  carriers  were  potential  competi- 
tors. That  is,  the  Board  tended  to  note  only  that  the  prospective  partners  were 
not  presently  serving  the  same  routes,  and  did  not  consider  the  possibility  that 


^^  Thill  Securities  Corp.  v.  New  York  Stock  Exchange,   433  F.2d  264,  273  (7th  Cir.  1970). 

"  1973  Annual  CAB  Report  to  Congress  8  (1974). 

^5  Capacity  Reduction  Agreement  Case,  docket  22908.  Brief  of  tlie  United  States  Depart- 
ment of  Justice  to  the  Administrative  Law  Judge  (ALJ),  pp.  18-23;  Reply  Brief  to  the 
ALJ,  pp.  10-14. 

10  Initial   Decision   of  Administrative  Law  Judge,   Robert  E.   Seaver,  docket  22908. 

^''  Since  the  time  of  imposition  of  the  oil  embargo  in  1973,  the  Board  has  approved  several 
capacity  agreements  on  the  grounds  they  will  save  fuel,  rather  than  as  an  economic  measure. 
The  validity  of  Board  approval  of  these  agreements  is  currently  under  judicial  challenge 
by  the  Department  of  Justice  and  others.  See  three  proceedings  entitled  United  States  v. 
Civil  Aeronautics  Board,   C.A.D.C.  Xos.    73-2276.    74-1900,   and   75-1146. 
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one  of  the  merger  applicants  was  the  most  likely  carrier  to  request  competitive 
authority  on  the  routes  served  by  the  other  carrier.^^ 

The  existence  of  section  414  also  has  led  to  considerable  confusion  as  to  the 
scope  of  the  immunity  which  it  confers.  In  Hughes  Tool  Co.  v.  Trans  World  Air- 
lincs,^^  the  Court  dismissed  a  treble  damage  action,  in  which  treble  damages 
exceeding  $145  million  had  been  awarded  by  a  lower  court,  that  TWA  had 
brought  against  Hughes  alleging  a  conspiracy  to  restrain  trade  in  the  aircraft 
manufacturing  business.  The  Court  held  that  since  the  wrongful  acts  had  resulted 
from  the  control  which  Hughes  previously  had  exercised  over  TWA,  and  since 
the  Board  had  approved  the  specific  transactions  carried  out  under  the  control 
relationship  which  allegedly  were  the  actions  taken  to  effect  the  violation,  those 
actions  had  received  antitrust  immunity  under  section  414.  The  CAB  had  filed 
an  amicus  brief  stating  that  it  had  regulated  the  Hughes-TWA  relationship 
from  the  point  of  view  of  protecting  competition  among  air  carriers,  and  not 
among  aircraft  manufacturers,  so  that  a  conspiracy  to  restrain  competition  in 
the  latter  industry  should  not  be  considered  to  have  been  immunized  by  Board 
approval  of  the  underlying  transactions.^  The  Court  nevertheless  reversed  the 
judgment. 

The  Justice  Department's  pending  merger  ease  against  Black  &  Decker  ^  pro- 
vides another  example  of  the  confusion  which  can  be  generated  by  the  present  law 
concerning  section  414  immunity.  Black  &  Decker  is  the  largest  manufacturer  of 
portable  electric  power  tools  and  accessories  in  the  United  States.  We  are  chal- 
lenging its  acquisition  of  McCuUoch,  which  is  the  largst  manufacturer  of  gaso- 
line-powered chainsaws  in  the  United  States.  We  allege  that  the  affect  of  that 
acquisition  would  be  substantially  to  lessen  competiton  or  tend  to  create  a  mon- 
opoly in  the  manufacture  of  gasoline-powered  chainsaws  in  violation  of  section  7 
of  the  Clayton  Act. 

It  may  sound  to  you  as  though  this  transaction  has  nothing  to  do  with  compe- 
tition in  the  air  transportation  industry,  and  I  must  say  I  agree.  However, 
McCuUoch  owns  approximately  12.7  percent  of  the  stock  of  McCulloch  Oil 
Corporation,  which  owns  100  percent  of  the  stock  of  McCulloch  Properties,  Inc., 
which  in  turn  owns  100  percent  of  the  stock  of  McCulloch  International  Airlines, 
Inc..  an  air  carrier  authorized  to  engage  in  supplemental  air  transportation  in 
North  America.  The  bulk  of  McCulloch  International  Airlines'  business  is  flying 
potential  homesite  biiyers  to  McCulloch  Properties'  developments.  The  Board  ap- 
proved the  acquisition  of  McCulloch  International  Airlines  by  Black  &  Decker 
vmder  section  408  and  expressed  its  view  that  such  approval — 

does  not  extend  antitrust  immunity  to  transactions  unrelated  to  the  question 

of  the  acquisition  of  control  of  the  air  carrier,  which  have  not  been  considered 

or  approved  by   the  Board.    ( Order  73-11-5,  p.  6,  pn.   14 ;   see  also  Order 

73-12-108. ) 

You  might  think,  Mr.  Chairman,  that  the  Board  made  it  clear  enough  that  it 

was  not  approving  Black  &  Decker's  acquisition  of  McCuUoch's  chainsaw  business, 

or  passing  in  any  way  upon  the  effects  of  the  merger  on  competition  in  the  power 

tool  industry.  Nevertheless,  defendants  filed  a  motion  to  dismiss  our  action  on  the 

grounds  of  section  414  immunity  and  exclusive  jurisdiction  under  the  Hughes 

Tool  decision  and  Pan  American  World  Ainvays  v.  United  States?- 

This  confusion  as  to  the  scope  of  Civil  Aeronautics  Board  immunity  has  arisen 
despite  the  fact  that  the  Board  itself  has  construed  the  scope  of  its  immunity  to  be 
fairly  narrow.  But  as  we  have  seen  with  respect  to  the  Board's  attitude  towards 
the  permissibility  of  capacity  agreements,  the  Board's  attitude  can  change  in 
areas  where  it  has  discretion.  If  the  Board  were  in  the  future  to  take  an  expansive 
view  of  the  immunity  created  by  its  orders,  the  situation  would  be,  to  borrow  one 
of  the  regulators'  favorite  words,  "chaotic." 


1*  See  Keyes.  Notes  on  the  History  of  Federal  Regulation  of  Airline  Mergers,  37  J.  Air 
L.  and  Commerce  .357,  382-87  (1971).  Even  section  408's  prohibition  against  mergers 
which  create  a  monopoly  may  not  stop  the  Board  from  approving  a  merger  which  admittedly 
had   such  an  effect.    See,   Braniff-Mid-Continent  Merger  Case,   15  C.A.B.   708    (1952). 

"409  U.S.  363  (1973). 

20  409  U.S.  at  409  (Burger,  C.  J.,  dissenting). 

21  United  States  v.  The  Black  and  Decker  Manufacturing  Company  and  McCulloch 
Corporation,  Civ.  No.  73-964-B  (D.  Md.). 

22  371  U.S.  296  (1963). 
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IV.  THESE  IS  NO  NEED  FOB  THE  PRESENT  ANTITRUST  EKEMPTION 

There  is  no  evidence  that  the  full  scope  of  antitrust  immunity  now  available 
is  necessary  to  the  eflBcient  functioning  of  the  commercial  aviation  network. 
First,  as  Assistant  Attorney  General  Kauper  has  previously  testified,-^  there  are 
no  economies  of  scale  in  the  air  transportation  industry  which  would  justify 
Congress  adopting  a  policy  which  can  only  encourage  mergers  and  collective, 
industrywide  action  beyond  the  level  which  would  be  permissible  under  the  anti- 
trust laws.  Indeed,  the  testimony  presented  to  this  subcommittee  has  demon- 
strated that  the  concept  of  the  CAB  as  a  "super  management"  agency  emixiwered 
to  substitute  its  judgment  for  that  of  the  market  is  unworkable.  Granting  the 
Board  broad  discretion  to  override  the  antitrust  laws  cannot  enable  the  Board 
to  manage  the  whole  industry  as  a  relatively  efficient  cartel,  but  can  only  make 
the  efficiency  of  the  industry  worse  by  encouraging  both  the  Board  and  the  carriers 
to  rely  further  and  further  on  the  exemption  power  to  suppress  competition  when- 
ever it  arises. 

Second,  the  airline  industry  requires  a  complex  series  of  intercarrier  relation- 
ships to  provide  interline  service,  the  publication  of  an  industrywide  timetable, 
coordinated  reservations  and  ticketing,  and  other  public  benefits.  This  does  not 
necessarily  require  that  the  Board  be  given  broad  power  to  grant  antitrust  im- 
munity. As  I  will  show  in  more  detail  shortly,  the  antitrust  laws  do  provide  busi- 
nesses with  a  great  deal  of  flexibility  in  establishing  relationships  which  promote, 
rather  than  hinder,  the  existence  of  an  industry  structure  conducive  to 
competition. 

There  are  many  industries,  both  regulated  and  nonregulated,  which  exhibit 
highly  complex  interfirm  relationships  in  an  environment  subject  to  the  full 
.scrutiny  of  the  antitrust  laws.  For  example,  the  entire  bank  credit  card  system 
has  developed  outside  the  ambit  of  the  banking  regulatory  agencies.  The  system 
involves  not  only  the  licensing  of  individual  member  banks  which  issue  the 
credit  cards,  but  also  an  entire  network  by  which  charge  slips  are  deposited 
by  merchants  in  their  local  bank,  which  may  not  be  a  card-issuing  bank,  and 
then  exchanged  among  banks  for  final  payment  and  billing  to  the  card  holder 
by  the  issuing  bank,  which  may  be  thousands  of  miles  from  the  place  the  sale 
was  made.  Recently,  a  court  of  appeals  held  that  a  rule  of  one  of  the  card  systems 
preventing  a  member  bank  from  also  issuing  the  card  of  another  system  was  not 
per  se  unlawful ;  rather  it  could  only  be  challenged  after  a  full  trial  to  determine 
whether  the  rule  was  necessary  to  protect  the  existence  of  several  independent 
credit  card  organizations,  or  actually  served  merely  as  a  device  to  restrict  com- 
petition among  local  banks.^*  There  was  no  challenge  to  the  lawfulness  of 
the  credit  card  system  itself.  It  should  be  noted  that  in  that  case  the  Antitrust 
Division  filed  an  amicus  brief  which  was  generally  in  accord  with  the  defendant's 
position  that  there  should  be  a  trial  on  the  reasonableness  of  the  disputed  pro- 
vision, and  in  opposition  to  the  plaintiff's  argument  that  the  provision  was  per  se 
unlawful. 

Most  other  regulatory  schemes  do  not  confer  on  the  agency  express  power  to 
exempt  intercarrier  arrangements  from  the  operation  of  the  antitrust  laws.  Thus, 
the  broadcast  industry,  the  banking  industry,  the  communications  common  carrier 
industry ,^^  the  securities  industry,  and  the  electric  power  industry  all  successfully 
operate  highly  complex,  integrated  networks  in  areas  of  as  great  a  public  concern 
as  aviation  without  statutory  antitrust  immunity  similar  to  section  414.**' 

Even  in  the  highly  regulated  area  of  transportation,  only  the  CAB  is  able  to 
offer  antitrust  immunity  to  all  intercarrier  agreements.  For  instance,  under 
the  Interstate  Commerce  Act,  the  ICC  may  immunize  only  mergers,  acquisitions, 
and  joint  operating  agreements  among  most  regulated  carriers,""  and  intercarrier 
agreements  establishing  rate  bureaus  and  the  filing  of  jointly  agreed  upon  tariffs 
and  intercarrier  charges."^  Other  intercarrier  agreements  x-emain  subject  to  the 


23  Testimony  of  Thomas  E.  Kauper,  Feb.  6.  IQT.l,  at  15-17,  30-31. 

-^Worthen  Batik  d-  Trust  Co.  v.  National  Bank  Americard,  Inc.,  485  F.2d  119  (8th 
Cir.  1973),  cert,  denied,  415  U.S.  918  (1974). 

-5  Except  that  FCC  approved  mergers  between  telephone  and  telegraph  companies  are 
immunized,  47  U.S.C.  sections  221,  222. 

^For  a  description  of  a  very  complex  but  effective  and  reliable  system  of  cooperative 
business  relationships  without  antitrust  immunity,  see  1970  National  Power  Survey. 
Federal  Power  Commission,  part  I,  chapters  13,  "Transmission  and  Interconnection,"  and 
17.  "Coordination  for  Reliability  and  Economy." 

=■49  U.S.C.  section  5. 

28  49  U.S.C.  section  5b. 
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antitrust  laws.  Yet.  the  trucking  industry  is  able  to  offer  the  public  an  integrated 
transportation  service  through  interlining  and  joint  terminal  arrangements. 

In  fact,  the  antitrust  laws  may  offer  the  industry  greater  flexibility  than  can 
be  afforded  them  by  the  ICC.  Filing  of  intercarrier  rate  agreements  for  the  pur- 
pose of  receiving  ICC  approval  and  antitrust  immunity  is  permissive  rather  than 
mandatory  as  under  the  Aviation  Act.  Thus,  in  one  recent  case,  an  association  of 
truckers  sought — and  received — a  favorable  letter  under  the  Antitrust  Division's 
business  review  procedure"'  for  the  establishment  of  an  experimental  program 
for  the  interlining  of  less-than-truckload  shipments  of  goods.  It  was  hoped  the 
arrangement  would  stimulate  carrier  comi>etition  for  small  shipments  and  be  of 
direct  benefit  to  small  lot  shippers.™  The  applicant  in  t  Jat  instance  sought  clear- 
ance from  the  Antitrust  Division  as  well  as  from  the  ICC.  since  it  was  felt  that 
the  delays  in  receiving  ICC  approval  would  be  substantial,  and  it  wished  to  go 
ahead  with  the  experiment  as  soon  as  possible. 

Finally,  there  is  no  need  for  complete  antitrust  exemption  for  private  actions 
taken  without  the  framework  of  the  Aviation  Act.  becau.se  the  courts  have 
developed  standards  to  reconcile  the  goals  of  the  antitrust  laws  with  the  goals 
of  a  particular  regulatory  structure  in  instances  in  which  Congress  has  not 
spec-ifically  stated  which  .statute  is  to  predominate.  In  Silver  v.  Xeic  York  Stock 
Exchange,  the  Supreme  Court  held  that  laws  governing  stock  exchanges  and 
the  antitrust  statutes  were  to  be  analyzed  in  a  way  "'which  reconciles  the  opera- 
tion of  both  statutory  schemes  with  one  another  rather  than  holding  one  com- 
pletely ousied." "  This  reconciliation  was  accomplished  by  holding  that  the 
private  action  was  immune  to  antitrust  liability  only  if  the  otherwise  unlawful 
(under  the  antitrust  laws)  private  action  was  necessary  to  make  the  regulatory 
scheme  work,  and  no  more  restrictive  than  necessary. 

In  Silver,  the  activities  complained  of  were  not  subject  to  regulatory  agency 
review.  In  a  later  case,  the  Supreme  Court  held  that  where  an  agency  does  have 
the  power  to  revie\^■  the  appropriateness  of  private  conduct  for  compliance  with 
the  regulatoi-y  scheme,  the  courts  should  refer  the  case  first  to  the  regulatory 
agency  under  the  doctrine  of  primary  jurisdiction  for  its  analysis  of  the  factual 
and  legal  questions  presented  under  the  regulatory  scheme.  If  the  private  action 
is  invalid  under  that  scheme,  then  there  is  no  need  to  consider  the  question  of 
immunity.  If,  however,  the  conduct  is  found  to  be  appropriate  by  the  regulatory 
agency,  then,  as  in  Silver,  the  court  must  reconcile  the  two  statutes.^- 

Courts  can  adapt  their  remedies  to  the  necessities  of  a  regulatory  scheme.  In 
a  recent  case,  an  electric  utility  was  found  guilty  of  violating  the  antitrust  laws 
by  refusing  to  transmit  wholesale  power  to  municipal  electric  systems  located 
within  its  high  tension  distribution  system.  The  Supreme  Court  approved  a 
lower  court  order  requiring  the  defendant  to  interconnect  with  the  municipal 
systems,  but  with  all  such  interconnections  subject  to  approval  by  the  Federal 
Powder  Commission.^^ 

V.  APPLICATION  OF  ANTITRUST  LAW  TO  PRESENTLY  IMMUNIZABLE  TRANSACTIONS 
WOULD  HAVE  NO  SUBSTANTIAL  ADVERSE  IMPACT  ON  THE  AIR  TRANSPORTATION 
STSTEM 

The  transactions  presently  subject  to  section  414  immunity  fall  into  two 
general  categories :  mergers  and  interlocking  relationships  which  under  the  anti- 
trust laws  are  governed  by  the  Clayton  Act ;  ^  and  agreements  which  generally 
are  governed  by  Section  1  of  the  Sherman  Act.^ 

Under  Clayton  Act  section  7,  mergers  and  acquisitions  whose  effect  "may  be 
substantially  to  lessen  competition,  or  to  tend  to  create  a  monopoly"  are  out- 
lawed. In  general,  this  prohibition  prevents  mergers  between  competitors  having 
significant  shares  of  a  relevant  market,  and  in  some  cases  prevents  mergers 
between  potential  competitors.  The  airline  industry,  as  presently  constituted,  is 
composed  of  a  fixed  number  of  carriers  serving  discrete  markets.  Depending  on  a 
court's  definition  of  the  relevant  market  for  Clayton  Act  purposes,  that  Act  would 

»28  C.F.R.  section  50.6. 

^  See  letter  of  March  24,  1971  from  Richard  McLaren.  Assistant  Attornev  General, 
v;^*^'"'^^*^  Division  to  Mr.  R.  Edwin  Brady,  Executive  Director.  Regular  Common  Carrier 
Conference. 

«373  U.S.  341,  357  (1963). 

^  Ricci  v.  Chicago  Jlercantile  Exchange,  409  U.S.  289,  303-06  (1973). 

»  Otter  Tail  Power  Co.  v.  United  States,  410  U.S.  366,  381-82  (1973) 

3*15  U.S.C.  §  18. 

»=  15  U.S.C.   §  1. 
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prohibit  most  mergers  among  the  larger  carriers,^  a  situation  that  might  change 
where  an  open  entry  policy  to  be  adopted  in  the  air  transportation  industry. 

I  would  note,  however,  that  most  mergers  in  the  industry  have  involved  the 
merger  of  airlines  in  serious  financial  trouble  with  carriers  in  more  sound  condi- 
tion. The  so-called  "failing  company  doctrine"  may  permit  an  otherwise  unlawful 
merger  to  take  place  following  an  evaluation  by  the  court  of  the  existence  of 
feasible  less  anticompetitive  alternatives  to  the  proposed  merger,  and  of  the 
effects  on  the  failure  of  the  business."  We  recognize  that  because  of  the  important 
role  that  transportation  plays  in  our  national  life.  Congress  should  consider  a 
standard  which  goes  beyond  the  failing  company  doctrine.  Transportation  mergers 
will  probably  have  to  be  considered  not  only  in  terms  of  anticompetitive  results, 
but  also  in  "terms  of  overriding  transportation  needs.  Congress  might  consider 
adopting  the  merger  standards  of  the  type  generally  embodied  in  the  Bank 
Holding  Company  Act  and  the  Bank  Merger  Act.^  Under  these  provisions,  mergers 
creating  outright  monopolies  are  prohibited.  However,  the  appropriate  banking 
regulatory  agency  may  approve  a  merger  otherwise  violating  the  Clayton  Act 
test  if  it  "finds  "that  the  anticompetitive  effects  of  the  proposed  transaction  are 
clearly  outweighed  in  the  public  interest  by  the  probable  effect  of  the  transaction 
in  meeting  the  convenience  and  needs  of  the  community  to  be  served." 

If  the  agency  approves  the  merger  under  the  Bank  Merger  Act-type  standard, 
the  transaction  is  automatically  stayed  for  thirty  clays,  during  which  an  anti- 
trust suit  (other  than  one  based  on  a  violation  of  the  Sherman  section  2 
monopolization  prohibition)  arising  from  transaction  must  be  filed.  Tlie  reviewing 
court,  in  determining  the  lawfulness  of  the  transaction,  is  to  apply  the  same 
standard  used  by  the  agency,  but  it  is  to  determine  all  issues  de  novo,  rather 
than  according  deference  to  the  agency's  judgment  of  the  evidence.  It  is  hard  to 
understand  why  the  assurance  of  service  continuation  in  the  airline  industry 
would  require  a  looser  antitrust  test  than  that  designed  to  ensure  the  financial 
integrity  of  the  banking  system.^® 

Of  the  section  412  agreements  presently  immunizable  under  section  414,  only 
those  agreements  which  effect  some  per  se  violation,  such  as  elimination  of  price 
competition  or  allocation  of  markets  or  production,  would  not  be  subject  to  a 
balancing  test  in  which  anticompetitive  effects  can  be  shown  to  be  reasonable 
given  the  surrounding  circumstances."  Accordingly,  application  of  the  antitrust 
law^s  would  not  normally  prohibit  industrywide  joint  ventures  to  exploit  in- 
creasing economies  of  scale,  such  as  the  purchase  of  communications  services,  or 
to  achieve  a  systemwide  service  which  would  be  unavailable  to  the  public  without 
a  joint  effort,  such  as  an  industrywide  reservation  system,  particularly  when 
such  ventures  involve  services  w^hich  are  relatively  incidental  to  the  industry. 
If  such  a  joint  effort  does  create  an  actual  monopoly,  or  is  otherwise  a  "bottle- 
neck," access  to  which  is  necessary  for  successful  competition  in  the  industry, 
then  antitrust  courts  may  require  that  all  members  of  the  industry  have  access 
to  the  venture  on  reasonable  terms  and  require  that  the  agreement  not  embody 
ancillary  terms,  which  serve  to  fix  prices,  or  allocate  services  or  customers.  In 
1945,  tlie  Supreme  Court  struck  down  those  aspects  of  the  Associated  Press's 
bylaws  which  had  some  of  these  anticompetitive  effects."  Yet,  the  AP  would 
appear  to  be  alive  and  well  today. 

Industrywide  agreements  such  as  those  establishing  procedures  for  handling 
lost  baggage,  developing  a  uniform  system  of  airport  and  airline  abbreviations, 
or  a  standard  size  for  a  ticket  pose  no  more  problems  for  the  antitrust  laws 
than  the  development  of  uniform  product  such  as  those  used  by  new  optical 
scanning  devices  used  at  supermarket  checkout  counters.  Of  course,  such  arrange- 
ments must  serve  only  to  facilitate  the  establishment  of  competitive  levels  of 
service  in  the  industryand  not  be  utilized  to  eliminate  competition  among  carriers 
in  the  provision  of  efficient  service  for  their  passengers. 


3«  See  Executive  Branch  Criteria  for  Domestic  .\lrline  :\rerRer  Proposals,  Department  of 
Transportation.  1971,  p.  5. 

37  See  nthc),  Piihli.ihinn  Co.  v.  T'nited  .^tntes,  .394  F.S.  1.31  (19G9). 

38  12  TT.S.r.  sections  lS2S(c)   (5),  (7)  ;  1842(e>  :  1849(h). 

3"  As  the  Supreme  Court  stated  in  one  l)ank  merger  rlecision.  the  fact  that  an  Industry 
"is  a  hlRhlv  regulated  industry  critical  to  the  Nation's  welfare  makes  the  play  of  com- 
petition not  less  important  but  more  so."  United  States  v.  Philadelphia  Xational  Bank.  374 
U.S.  .321.  372  (1963). 

^0  See  U.S.  V.  Topeo  Associate/t.  40i)  U.S.  596  (1972). 

*^  Associated  Press  v.  United  States,  326  TT.S.  1  (1945).  See  also.  United  States  v. 
Terminal  Railroad  Association,  224  U.S.  383  (1912)  ;  Silver  v.  New  York  Stock  Exchange, 
373  U.S.  341  (1963). 
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Agreements  among  carriers  to  permit  them  to  provide  services  or  facilities 
wliich  they  could  not  provide  alone,  such  as  arrangements  for  connecting  flights 
or  through-plane  services,  also  can  be  carried  out  consistently  with  antitrust 
law.  However,  as  in  the  case  of  interbank  credit  card  systems,  a  determination 
should  be  made  as  to  whether  there  is  potential  for  competition  among  compet- 
ing systems.  Clearly  this  would  be  the  case  among  groups  of  smaller  carriers 
having  interconnection  agreements.  In  such  a  case,  the  number  of  competitors 
involved  should  be  small  enough  to  maintain  competition  among  competing  sys- 
tems. In  broadcasting,  for  example,  it  was  altogether  appropriate  for  television 
stations  to  join  together  and  form  a  network  ;  but  it  would  have  been  unfortunate, 
if  not  illegal,  had  the  stations  all  joined  one  network,  rather  than  permit  the 
evolution  of  the  three  major  commercial  networks  we  have  today. 

If  entry  into  individual  markets  is  liberalized,  interconnection  arrangements 
should  receive  closer  scrutiny,  for  these  arrangements  might  then  serve  as  a 
substitute  for  entry  of  a  participating  carrier  into  a  market  served  only  by  an 
interchange  agreement.  Such  a  foreclosing  of  potential  competition  is  a  key  test 
in  determining  whether  a  joint  venture  is  lawful.^" 

Agreements  among  carriers  to  save  money  through  the  elimination  of  duplicate 
facilities,  such  as  in  the  handling  of  baggage  at  a  particular  airport  or  the  opera- 
tion of  ticket  facilities  during  off  hours,  must  be  examined  somewhat  more 
critically.  Such  attention  is  warranted  because  this  type  of  undertaking  carries 
with  it  the  potential  for  being  a  vehicle  for  deliberate  elimination  of  competi- 
tion in  the  provision  of  ground  services  to  pas.sengers.  If,  however,  no  such  pur- 
pose is  indicated,  and  no  real  possibility  of  service  competition  is  eliminated,  the 
savings  in  resources  from  a  joint  operation  of  this  nature  may  outweigh  its  poten- 
tial harm  to  competition." 

Agreements  whose  specific  purpose  is  the  elimination  of  competition,  such  as 
pooling  arrangements,  capacity  limitation  agreements,  and  mutual  route  sus- 
pensions of  course  pose  a  much  more  serious  problem,  for  they  would  normally 
be  considered  per  se  unlawful.  Since  section  412  seems  to  contemplate  this  type 
of  arrangement,  the  elimination  of  the  Board's  power  to  grant  immunity  would 
bring  into  play  the  Silver  test  discussed  previously.  An  antitrust  court  presum- 
ably would  have  to  determine  whether  a  particular  agreement  of  this  nature  was 
necessary  to  fulfill  a  specific  objective  of  the  Aviation  Act,  and  whether  the 
agreement  was  the  least  anticonii>etitive  way  of  achieving  that  goal.  Indeed,  such 
an  analysis  is  required  of  the  Board  when  it  approves  agreements  having  anti- 
competitive aspects.^^  One  possibility  would  be  to  utilize  a  test  such  as  that  in- 
corporated in  the  Bank  Merger  Act  discussed  previously. 

VI.    PROPOSALS   FOR   REFORM 

The  problem  with  the  immunity  power  created  by  section  414  of  the  Act  is  that 
such  immunity  substitutes  administrative  discretion  for  antitrust  law  in  certain 
respects.''^  The  result  is  at  best  an  uneven  application  of  antitrust  principles  in  an 
industry  where  no  good  reason  has  been  shown  to  depart  from  such  principles.  In 
fact,  as  my  testimony  and  that  of  Assistant  Attorney  General  Kauper  have  shown, 
the  public  interest  in  efficient  and  economical  air  transportation  would  be  better 
served  by  freer  competition  within  the  genei'al  bounds  of  antitrust  law  than  by 
comprehensive  economic  regulation.  The  present  ability  of  the  Board  in  approving 
certain  air  carrier  transactions  to  override  antitrust  principles  in  favor  of  nebu- 
lous "public  interest"  considerations  should  be  substantially  diminished.  Rela- 
tively uncontined  administrative  discretion  does  not  serve  the  public  any  better 
with  respect  to  air  carrier  mergers,  interlocking  relationships,  or  agreements 
than  it  does  with  respect  to  direct  governmental  limitations  on  entry  and  exit  into 
the  industry,  or  pricing  decisions. 

We  believe  that  serious  consideration  should  be  given  to  deleting  the  existing 
immunity  provisions  in  favor  of  antitrust  standards,  tempered  to  meet  overriding 


^  See  United  States  v.  Penn-OUn  Chemical  Co.,  378  U.S.  158  (1964). 

<3  For  example,  the  Antitrust  Division  has  given  a  favorable  business  review  to  a  group 
of  electric  utilities  who  planned  to  enter  into  an  agreement  for  coordinated  purchasing 
of  nuclear  power  plants  in  order  to  reduce  costs  through  standardization.  Letter  of  Assistant 
Attorney  General  Thomas  E.  Kauper  to  Michael  I.  Miller,  June  20,  1973. 

"  See  Pillai  v.  CAB,  485  F.2d  1018  (D.C.  Cir.  1973). 

<s  Testimony  of  Thomas  E.  Kauper,  Assistant  Attorney  General,  Antitrust  Division, 
before  this  subcommittee  on  Feb.  6,  1975,  pp.  30-31. 
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transportation  needs,  to  be  applied  by  the  federal  courts.  Under  tbis  approach, 
valid  public  interest  considerations  can  be  accommodated ;  and  the  agency  can 
assist  the  antitrust  court  in  defining  these  issues  and  shaping  relief.  As  Mr. 
Kauper  and  I  have  indicated  in  our  prior  testimony,  we  believe  government  reg- 
ulation of  air  carriers  clearly  is  necessary  to  insure  safety  and  reliability  of  the 
nation's  common  carrier  air  transportation  system.  But  just  as  the  protection  of 
safety  and  reliability  does  not  require  the  present  comprehensive  economic  regu- 
lation of  entry,  exit  and  pricing,  it  does  not  require  the  present  scope  of  admin- 
istrative protection  of  intercarrier  transactions. 

It  does  not  appear  that  protection  of  vital  public  interest  considerations 
would  require  a  departure  from  traditional  antitrust  standards.  Air  carrier 
transactions  which  would  constitute  per  se  violation  of  the  antitrust  laws — such 
as  agreements  affecting  price  or  quantity  of  air  transportation  service,  or  allo- 
cating customers  or  business — would  not  appear  to  be  related  in  any  way  to 
safety  and  reliability  of  the  air  transportations  system.  Moreover,  it  is  possible 
that  conduct  which  would  normally  l>e  a  per  se  antitrust  violation  can  be  treated 
by  an  antitrust  court  under  the  "rule  of  reason"  because  it  occurs  in  a  regulation 
context.  A  "rule  of  reason"  tyi^e  inquiry  generally  covers  all  relevant  economic 
and  other  facts.  Under  it  safety  and  reliability  would  be  given  controlling  weight 
where  it  could  be  shown  that  a  particular  restraint  was  necessary  to  protect  their 
values,  and  that  no  less  restrictive  provisions  are  available.  The  present  statute 
is  not  so  limited,  however ;  and  antitrust  principles  may  be  subordinated  by  the 
CAB  to  vague  considerations  such  as  "financial  soundness"  or  "promotion"  of  the 
industry,  without  any  consideration  of  less  anticompetitive  alternatives. 

One  way  to  make  certain  that  agency  approval  of  air  carrier  transactions 
will  remain  consistent  wtih  the  antitrust  laws — except  where  a  clearly  proven 
departure  is  necessary — is  to  insure  vliat  an  antitrust  court  makes  the  ultimate 
decision. 

The  presence  of  an  independent  forum  should  have  a  salutory  effect  on  the 
agency's  responsiveness  to  competitive  issues.  One  method  of  doing  this  would 
be  to  provide  explicitly  in  the  statute  that  agency  approval  of  private  conduct 
confers  no  antitrust  immunity — as  is  provided  by  the  most  modern  of  the 
regulatory  statutes,  the  Atomic  Energy  Act.  Congress  can  require  the  agency 
to  make  its  own  determination  of  antitrust  issues  as  part  of  a  "public  interest" 
determination,  without  creating  antitrust  immunity ;  and  indeed  it  did  so  in 
the  Atomic  Energy  Act.  Of  course,  such  an  agency  may  be  given  specific  powers 
to  direct  conduct  by  regulated  firms  which  is  required  to  protect  a  specific 
public  interest :  "  and  such  agency-directed  action  is  normally  not  subject  to 
antitrust  liability  of  such."  In  other  words,  specifically  defined  public  interest 
considerations  can  be  actively  protected  by  a  regulatory  agency  without  the 
necessity  of  statutory  immunity  for  transactions  selected  by  the  regulated  firms 
themselves. 

Another  possibly  valuable  approach  to  confining  the  Board's  discretion  in 
reviewing  air  carrier  transactions  would  be  to  institute  provisions  similar  to 
that  of  the  Bank  Merger  Act.  This  would  allow  the  Board  to  make  an  explicit 
balancing  between  normal  antitrust  standards  and  defined  public  interest  factors, 
subject  to  the  requirement  that  it  seek  least  anticompetitive  alternatives ;  and 
to  still  give  antitrust  enforcement  agencies  and  antitrust  courts  the  ability  to 
test  the  antitrust  and  least  anticompeitive  alternative  requii'ements  in  truly 
independent  environment.  This  approach  has  the  advantage  of  removing  any 
ambiguity  as  to  the  proper  sequence  of  review  by  the  agency  and  the  court, 
removing  an  inappropriate  deference  to  the  factfinding  and  judgment  of  the 
administrative  agency,  and  requiring  a  speedy  resolution  of  the  legality  of 
the  transaction  under  reasonably  well-defined  standards. 

Finally,  as  long  as  some  government  economic  regulation  remains,  certain 
doctrines  will  limit  the  application  of  antitrust  law  even  in  the  absence  of 
explicit  statutory  immunity.  We  have  discussed  the  Silver  doctrine,  under 
v\'hich  anticompetitive  actions  may  be  i)ermissible  even  though  they  restrain 
competition,  but  only  to  the  extent  necessary  to  carry  out  an  explicit  statutory 
plan  ^  which  contemplates  such  action  by  private  firms.  Also,  First  Amendment 


^«  One  example  of  statutory  power  to  promote  specific  cooperation  among  regulated  firms 
is  the  Federal  Power  Commission's  authority  to  order  utilities  to  enter  into  power  inter- 
change arrangements.  16  IT.S.C.  section  824a (b). 

"  Parker  v.  Broicn,  317  U.S.  341  (1943). 

*8  Silver  v.  The  New  York  Stock  Exchange,  supra. 
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rights  to  petition  tlie  Government,  even  to  petition  the  Government  to  take 
anticompetitive  actions,  are  protected  by  the  Supreme  Court  decisions.** 

Perhaps  the  aspect  of  the  present  statutory  immunity  provisions  that  has 
generated  the  most  litigation  is  that  it  eliminates  the  right  of  an  antitrust  victim 
to  treble  damages  for  certain  antitrust  violations.  We  believe  the  treble  damage 
provisions  of  the  antitrust  laws  have  shown  themselves  to  be  a  very  effective 
enforcement  mechanism.  Nevertheless,  the  air  transportation  industry  has  func- 
tioned for  nearly  40  years  in  an  environment  where  the  right  to  treble  damages 
has  been  severely  limited.  Similarly,  statutory  immunity  has  protected  many 
activities  which  in  the  absence  of  that  immunity  would  bring  criminal  pen- 
alties. If  the  scope  of  CAB-conferred  statutory  immunity  is  substantially 
reduced,  as  I  believe  it  should  be,  it  may  be  that  some  limited  immunity  should 
I)e  retained  either  permanently  on  a  transitional  basis,  with  respect  to  criminal 
and  treble  damage  penalties  for  CAB-approved  transactions.  Thus,  a  transaction 
approved  by  the  Board  could  be  enjoined,  but  would  not  immediately  be  sub- 
jected to  the  heavier  penalties  now  existing  under  the  antitrust  laws. 

CONCLUSION 

There  is  very  little  basis  in  the  public  interest  for  the  present  broad  scope 
of  statutory  immunity,  and  it  should  be  substantially  reduced  along  the  lines 
suggested  above. 

Senator  Kennedy.  Thank  you  very  much.  Our  next  panel  will  be 
representatives  of  the  Maryland  Department  of  Transportation,  Mr. 
Robert  Aaronson,  and  the  director  of  aviation  for  Clark  County,  Nev., 
Mr.  Taylor. 

In  1972.  Secretary  of  Transportation  Harry  R.  Hughes  appointed 
Mr.  Robert  Aaronson  as  administrator  of  the  State  aviation  adminis- 
tration. He  is  responsible  for  the  manaaeuient  and  operation  of  Balti- 
more-Washington International  Airport,  and  for  directing  a  broad 
I'ange  of  activities  on  a  statewide  basis,  including-  airport  and  air 
navigation  facilities  development,  airport  planning  and  financing, 
aviation  safety,  and  commercial  air  carrier  and  general  aviation 
):)romotion. 

Currently,  ]Mr.  Erie  Taylor  is  the  director  of  aviation  for  Clark 
County,  Nev.  He  is  also  president  of  the  American  Association  of 
Airport  Executives,  a  member  of  the  Governmental  Affairs  Com- 
mittee of  the  Airport  Operators  Council  International,  and  a  member 
of  the  board  of  directors  of  the  American  Road  Builders  Association. 
His  entire  professional  career  has  been  spent  in  the  aviation  industry. 

We  appreciate  the  time  these  gentlemen  have  taken  in  being  with 
us  today,  and  look  forward  to  their  remarks. 

JNIr.  Taylor. 

STATEMENTS  OF  ERIE  A.  TAYLOR,  DIRECTOR  OF  AVIATION,  CLARK 
COUNTY,  NEV.,  ACCOMPANIED  BY  HOWARD  E.  DIEMLER,  LAN- 
DRUM  &  BROWN;  RICHARD  P.  TAYLOR,  STEPTOE  &  JOHNSON; 
AND  ROBERT  J.  AARONSON,  ADMINISTRATOR,  STATE  AVIATION 
ADMINISTRATION  OF  THE  MARYLAND  DEPARTMENT  OF  TRANS- 
PORTATION, ACCOMPANIED  BY  ED  BEAUVAIS,  BEAUVAIS, 
ROBERTS  &  ASSOCIATES 

Mr.  Erle  Taylor.  Mr.  Chairman,  ladies  and  gentlemen,  my  two 
colleagues  are  Mr.  Taylor  from  Steptoe  &  Johnson,  and  Mr.  Diemler 
from  Landrum  &  Brown. 


*^  Eastern  Railroad  President's  Conference  v.  Xoerr  Motor  Freight,  365  U.S.  727  (1961)  ; 
United  Mine  Workers  v.  Pennington,  381  U.S.  657  (1965)  ;  but  see  California  Motor 
Transport  v.  Trucking  Unlimited,  404  U.S.  508  (1972). 
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Vegas,  and  the  Greater  Las  Vegas  Chamber  of  rommerce.  collectively 
identified  as  the  Las  Vegas  parties.  My  testimony  will  be  given  here 
today  as  the  representative  of  the  Las  Vegas  parties. 

THE    EFFECT    OF    THE    CAPACITY    REDUCTION    AGREEMENTS    ON    LAS    VEGAS 

Las  Vegas  is  one  of  the  world's  major  tourist,  entertainment,  and 
convention  centers.  It  is  an  area  of  tremendous  growth  and  has  an 
almost  unlimited  ability  to  generate  air  traffic.  The  entire  Nevada 
economy,  as  ^yell  as  that  of  Las  Vegas,  is  built  on  tourism,  and  hence, 
cutbacks  in  air  service  have  a  more  drastic  impact  on  Las  Vegas  and 
Nevada  than  on  many  other  areas  of  the  country. 

Consequently,  Las  Vegas  is  concerned  about  capacity  reductions 
affecting  any  of  its  markets,  and  particularly  those  markets  which  it 
feels  are  already  inadequately  served.  For  this  reason,  the  Las  Vegas 
parties  are  strongly  opposed  in  principle  to  capacity  reduction  agree- 
ments. In  the  spirit  of  cooperation  and  recognizing  the  energy  crisis, 
the  Las  Vegas  parties  initially  did  not  actively  oppose  the  capacity  re- 
duction agreements. 

However,  from  subsequent  experience,  the  Las  Vegas  parties  found 
that  they  were  naive  in  their  expectations  that  the  Civil  Aeronautics 
Board  and  the  air  carriers  would  monitor  the  agreements  to  assure 
provision  of  adequate  service.  This  experience,  which  has  been  costly 
to  the  Las  Vegas  economy,  is  in  part  responsible  for  Las  Vegas' 
current  active  opposition  to  capacity  reduction  agreements. 

My  first  exhibit  [appended  at  the  end  of  Mr.  Taylor's  prepared 
statement]  shows  that  four  of  Las  Vegas'  principal  air  passenger  mar- 
kets are,  or  have  been,  under  air  carrier  capacity  agreements.  All  4 
of  these  markets  rank  among  Las  Vegas'  top  25.  In  1973,  Chicago  was 
Las  Vegas'  2d  largest  market ;  New  York  ranked  4tli ;  Denver,  5th ;  and 
Albuquerque,  23d. 

Albuquerque  is  the  first  of  these  Las  Vegas  markets  shown  on  the 
exhibit.  In  December  1973,  Frontier  Airlines,  Inc.,  and  Trans  World 
Airlines,  Inc.,  filed  a  joint  application  for  Civil  Aeronautics  Board 
approval  for  a  capacity  reduction  agreement  covering  the  Las  Vegas- 
Albuquerquo  market  and  other  non-Las  Vegas  markets. 

The  Las  Vegas  parties  did  not  object  to  the  agreement  because  it 
Avas  conceived  in  response  to  the  energy  crisis.  But  Las  Vegas  asked 
that  the  Board's  approval  be  granted  solely  because  of  that  crisis.  It 
should  be  noted  that  although  approval  to  the  agreement  was  given  by 
the  Board,  and  that  the  agreement  was  in  effect  6  months,  its  renewal 
was  not  requested  by  the  carriers. 

Were  the  Las  Vegas-Albuquerque  capacity  reduction  agreement  to 
be  filed  today,  the  Las  Vegas  parties  would  strongly  object  to  them  in 
view  of  the  findings  of  Administrative  Law  Judge  Seaver  in  the 
capacity  reduction  agreement  case  that  the  agreements  do  not  save 
fuel,  and  based  on  Las  Vegas'  own  experience  that  they  cause  passenger 
inconvenience  and  inhibit  traffic  growth. 

Senator  Kennedy.  How  do  you  know  that  Las  Vegas  would  have 
done  better  if  you  had  not  had  the  agreement,  given  the  fuel  shortage. 
Do  you  think  it  would  have  ? 
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]Mr.  Richard.  Taylor.  I  think  I  should  point  out  our  next  exhibit 
will  point  that  out. 

Senator  Kennedy.  Are  you  going  to  develop  the  question  of  why  the 
airlines  picked  Las  Vegas;  why  Las  Vegas  was  selected  by  these  agree- 
ments ?  Can  you  give  us  any  idea  about  that  ? 

Mr.  Richard  Taylor.  Senator,  I  attended  a  number  of  the  meetings 
where  these  markets  were  initially  discussed.  I  think  it  was  almost 
hapi>enstance.  The  carriers  agreed  on  whate^'er  markets  appeared  to 
be  in  their  own  self-interest  to  agree  on.  It  was  almost  haphazard,  and 
as  such,  we  just  happened  to  be  unluck}'. 

Senator  Kennedy.  Does  that  make  an  aAvful  lot  of  sense?  How  do 
your  people  feel  about  that? 

Mr.  Richard  Taylor.  It  does  not  make  any  sense  to  us  at  all, 
Senator. 

jNIr.  Erle  Taylor.  Capacity  agreements  have  limited  the  growth  of 
two  of  Las  Vegas"  most  important  j)assenger  markets:  Chicago  and 
Xew  York.  As  I  stated  previously.  Chicago  is  Las  Vegas'  second 
largest  air  passenger  market,  while  New  York  market  is  its  fourth 
largest.  The  depressing  effect  of  the  agi'eements  upon  the  growth  of 
these  two  important  Las  Vegas  markets  is  shown  on  my  second  exhibit. 

The  exhibit  shows  that  the  New  York  market  grew  9  percent  before 
the  capacity  reduction  agreements,  and  decreased  21  percent  after  the 
agreements.  Although  the  growth  of  the  Xew  York  market  was  less 
than  that  of  total  Las  Vegas  before  the  capacity  reduction  agreements, 
it  did  groAv  substantially. 

However,  after  the  agreements  went  into  effect,  the  New  York 
market  decreased  drastically,  while  the  Las  Vegas  station  total  con- 
tinued to  increase.  The  Chicago  market  experience  was  even  more 
dramatic. 

The  Chicago  market  grew  at  a  faster  rate.  17  percent,  than  did 
total  Las  Vegas  at  15  percent,  before  the  agreement  went  into  effect. 
However,  aftei'  the  agreement  became  effective,  the  Chicago  market 
growth  dropped  to  2  percent,  well  below  total  Las  Vegas'  groAAih  of 
9  percent,  and  an  even  greater  drop  from  its  own  growth  rate  of  17 
percent  before  the  agreement  went  into  effect. 

From  this  overwhelming  evidence  of  the  depressing  effect  of 
capacity  reduction  agreements  on  traffic  growth.  Las  Vegas  can  only 
conclude  that  such  agreements  are  clearly  not  in  the  public  interest. 

Senator  Kennedy.  How  do  you  know  that  does  not  reflect  the  fuel 
energy  shortage,  and  these  airlines  had  to  cut  back  unilaterally  across 
the  board.  Delta  indicated  that  they  cut  back  in  their  markets:  the 
others  indicated  they  would  have  had  to  cut  back  in  the  absence  of 
these  kind  of  agreements.  How  do  you  know  that  this  deficiency  in 
service — the  21-percent  drop — would  not  have  been  more,  and  the  2- 
percent  growth  and  the  9-percent  groAvth  would  not  have  been  less? 

Mr.  Dtemler.  ^Nlay  I  add  something  here.  The  total  Las  Vegas 
markets  here  exclude  Chicago  and  New  York.  Thev  are  exclusive  here: 
these  two  market  areas.  Now  this  total  here  [indicating]  includes  all 
the  other  Las  Vegas  markets:  some  that  are  served  by  Delta  and  other 
carriers  that  are  not  under  capacity  agreements.  So  to  the  extent  that 
those  carriers  cut  back,  that  is  reflected  in  here  [indicating].  The  fact 
is  that  even  though  these  were  subject  to  some  fuel-saving  cutbacks  in 
flight,  the  total  Las  Vegas,  excluding  New  York  and  Chicago,  still 
continue  to  grow  ;  granted,  they  did  grow  at  a  lesser  rate. 
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Mr.  Richard  Taylor.  This  was  before  the  fuel  crisis  really  started, 
Senator.  It  was  fourth  quarter 

Mr.  DiEniLER,  This  was  the  fourth  quarter  of  1972  over  1971. 

Mr.  Richard  Taylor.  It  was  before  the  beg^inning  of  the  fuel  crisis. 

Senator  Kennedy.  As  I  understand  it,  this  is  more  reflective  of  the 
marketing  ao;reements  rather  than  any  impact  of  the  fuel  crises.  Am 
I  correct,  as  far  as  this  particular  chart? 

Mr.  Richard  Taylor.  It  shows  the  fact  that  Las  Vegas,  even  before 
the  fuel  crisis  began,  increased  dramatically  over  the  year.  The  w^hole 
Las  Vegas  market  did,  but  the  fuel  agreements  decreased,  and  they  had 
to  reflect  some  unusual  circumstance  that  was  not  present  in  Las  Vegas 
traffic.  That  unusual  circumstance,  we  feel,  was  the  capacity 
agreements. 

Senator  Kennedy.  More  than  the  fuel  adjustments? 

Mr.  Richard  Taylor.  Yes. 

cab's  maximum  load-factor  standard  for  agreement  markets 

Mr.  Erle  Taylor.  The  Board's  maximum  load  factor  standard 
established  for  the  Las  Vegas-New  York,  Las  Vegas-Chicago,  and 
Las  Vegas-Denver  markets  was  72  percent.  This  standard  also  applies 
to  many  other  domestic  markets  covered  by  capacity  reduction 
agreements. 

Wliile  the  Board  has  established  a  72-percent  maximum  load  factor 
standard  for  the  Las  Vegas — and  certain  other — agreement  markets, 
it  has  adopted  various  load  factor  standards  for  other  purposes,  as 
shown  on  exhibit  3. 

For  example,  for  ratemaking  purposes,  the  Board  uses  a  55-percent 
load  factor  standard.  In  the  case  of  the  New  York-San  Juan  market 
the  Board  established  a  68  percent  load  factor  standard.  For  other  San 
Juan  markets,  a  60-percent  load  factor  standard  was  established.  In 
the  Hawaii  fares  case,  the  administrative  law  judge  established  a  62- 
percent  load  factor  as  the  standard. 

Las  Vegas  feels  that  72  percent  is  too  high  a  load  factor  standard, 
and  is  clearly  discriminatory  when  compared  to  the  low^er  standards 
used  elsewhere.  Others  in  the  industry  also  recognize  that  a  72-percent 
load  factor  standard  is  excessively  high.  Both  American  Airlines  and 
United  Air  Lines  have  made  studies  which  show  there  is  a  substantial 
passenger  loss  when  the  load  factor  reaches  such  a  high  level.  The  De- 
partment of  Transportation  has  proposed  only  a  60  percent  to  65  per- 
cent load  factor  for  ratemaking  purposes. 

ineffective  monitoring  of  agreement  markets  by  cab 

Concurrent  with  its  approval  of  the  capacity  reduction  agreements, 
the  Civil  Aeronautics  Board  established  procedures  to  monitor  the 
agreements.  Primary  among  the  monitoring  requirements  is  a  monthly 
report  to  the  Board  by  each  carrier  of  load  factor  data,  available  seat 
miles,  and  schedule  change  reports,  as  represented  on  exhibit  4. 

Because  of  the  time  lag  that  occurs  in  reporting  this  data  to  the 
Board,  such  monitoring  is  not  wholly  effective.  It  does  not  provide  an 
immediate  indication  that  capacity  increases  are  required.  The  Board 
relies  substantially  on  the  air  carriers  to  closely  monitor  the  actual 
market  performance  and  to  implement  any  changes  necessary.  How- 
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ever,  as  the  Las  Vegas-Denver  market  experience  demonstrates,  this 
monitorino;  procedure  hns  proved  to  be  inelt'ective. 

The  Las  Vegas-Denver  market,  which  was  under  a  capacity  agree- 
ment between  United  Air  Lines,  Inc.,  and  Frontier,  Inc.,  is  a  prime  ex- 
ample of  the  ineffectiveness  of  the  Board's  load  factor  monitoring 
procedure.  In  both  February  and  March  1974,  the  actual  load  factors 
of  both  United  and  Frontier  substantially  exceeded  the  72  percent 
maximum  standard.  In  January  1974,  it  was  only  slightly  below  that 
standard  for  both  carriers. 

Exhibit  5  shows  a  comparison  of  the  actual  load  factors  experienced 
by  Ignited  and  Frontier  in  January,  February,  and  March  1974,  com- 
pared to  the  maximum  allowable  load  factor  standard  established  by 
the  Board. 

Senator  Kennedy.  Why  is  that  not  good ;  the  fact  that  they  have  an 
increase  in  load  factor?  Why  is  that  not  marvelous? 

Mr.  KicHARD  Taylor.  It  does  not  work  that  way.  Senator,  because  it 
was  not  accomplished  by  any  public  benefit.  All  they  did  was  decrease 
the  schedule  without  decreasing  or  affecting  the  price  any  way.  The 
public  paid  the  same  or  more  for  the  service. 

Mr.  Erle  Taylor.  As  the  exhibit  shows,  the  Board's  maximuni  load 
factor  standard  was  exceeded  in  2  out  of  the  3  months  for  which  the 
data  is  presented.  Since  the  capacity  agreement  did  not  go  into  effect 
until  January  7,  January  reflects  the  presence  of  more  capacity  in  the 
market  than  "was  available  after  the  agreement  was  put  into  effect. 

Therefore,  Februaiy  and  March  are  more  representative  of  the 
market  conditions  that  actually  prevailed  under  the  agreement.  A 
more  detailed  look  at  the  February  experience  provides  an  even  better 
understanding  of  how  disastrous  the  situation  really  was. 

For  LTnited,  the  lowest  average  daily  load  factor  was  75  percent,  and 
the  carrier  had  two  days  of  the  week  which  averaged  over  90  percent, 
and  one  day  at  89  percent.  During  the  month,  it  operated  168  de- 
partures and  more  than  a  third  of  them  had  a  load  factor  of  95  percent 
or  more. 

Frontier's  February  situation  was  even  worse.  Its  lowest  average  day 
was  Tuesday,  with  an  83  percent  load  factor.  For  three  other  days  of 
each  week,  the  average  was  over  90  percent,  and  for  another  day  it  was 
89  percent.  Of  its  total  204  departures,  over  one-half  were  operated  at, 
or  in  excess  of,  a  95  percent  load  factor. 

It  became  obvious  to  Las  Vegas  that  its  Denver  market  was  being 
strangled  by  the  capacity  reduction  agreement,  because  it  ^yas  not  be- 
ing effectively  monitored  by  either  the  Board  or  the  air  carriers.  ^Yhen 
the  FebmaiT  data  became  available.  Las  Vegas  immediately  sent  a 
letter  to  the' Board  pointing  out  the  disastrous  February  experience 
and  asking  the  Board  to  immediately  revoke  its  approval  of  the  agree- 
ment. The  Board  did  not  do  this,  nor  did  the  carriers  make  any  effort 
to  remedy  the  situation  during  the  agreement  period.  The  Denver 
market  experience  certainly  caused  passenger  inconvenience  and  traf- 
fic loss,  as  well  as  a  substantial  reduction  in  revenues  to  the  Las  Vegas 
economy. 

LOSS   or   TOURISTS   TO    LAS   ^TEGAS 

While  it  is  not  possible  to  accurately  determine  the  number  of  pas- 
senger trips  not  taken  as  a  result  of  the  capacity  agreements,  or  the 
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revenues  lost  by  the  Las  Vegas  economy,  it  is  possible  to  make  reason- 
able estimates,  as  shown  on  exhibit  6. 

Based  upon  the  studies  made  by  American  and  United  Air  Lines, 
previously  referred  to,  very  conservative  estimates  would  place  the 
traffic  loss  between  8,000  and  10,000  passengers.  From  local  data,  it  has 
been  determined  that  each  visitor  during  his  stay  in  Las  Vegas  spends 
an  average  of  $120  on  items  other  than  gambling.  A  minimum  estimate 
of  passenger  loss  of  approximately  8,400  persons  means  that  the  total 
nongambling  revenue  loss  to  the  Las  Vegas  economy  was  in  excess  of 
$1  million. 

Senator  Kennedy.  The  8,400  passenger  loss  is  based  on  the  previous 
frequency  of  service  feeding  into  the  Las  Vegas  market;  is  that  right? 
Mr.  KiCHARD  Taylor.  Yes ;  once  the  load  factors  get  above  a  certain 
level,  if  there  is  no  response  with  additional  schedules.  The  United 
and  American  studies  indicate  that  there  would  be  some  dropoff  in 
passengers. 

Senator  Kennedy.  All  right. 

Mr.  Erle  Taylor.  From  the  outset.  Las  Vegas  was  opposed  in  prin- 
ciple to  capacity  reduction  agreements,  and  its  experience  certainly 
justifies  this  opposition.  Wliile  Las  Vegas  admits  that  there  may  be 
extreme  circumstances  in  the  future  which  might  occasionally  justify 
capacity  reduction  agreements,  such  circumstances  do  not  presently 
exist.  The  Las  Vegas  parties  strongly  oppose  capacity  reduction  agree- 
ments as  a  general  regulatory  practice. 

The  position  of  the  Las  Vegas  parties  is  summarized  on  my  last 
exhibit.  Capacity  reduction  agreements  should  not  be  permitted  as  a 
normal  regulatoi-y  tool.  Capacity  agreements  are  against  the  public 
interest;  the}^  depress  traffic  growth  and  inconvenience  passengers. 

Capacity  in  markets  can  be  limited  unilaterally  by  the  air  carriers. 
Each  carrier  possesses  the  necessary  scheduling  freedom  to  adjust  to  the 
available  fuel  supply,  market  conditions  and  its  own  financial  situa- 
tion. Competition  is  a  necessary  spur  to  assure  carrier  response  to 
market  demands. 
Thank  you. 

Senator  Kennedy.  Well  that  is  a  very  comprehensive  testimony. 
These  exhibits  are  very  useful ;  I  hope  to  be  able  to  get  copies  of  it  for 
the  record. 

Mr.  Erle  Taylor.  There  are  copies  of  all  the  exhibits  in  the 
testimony. 

relative  harm  under  competitive  unilateral  cuts  in  service 

Senator  Kennedy.  Are  you  concerned  about  the  actions  that  would 
have  been  taken  by  the  carriers  in  unilateral  reductions  ?  We  have  heard 
from  spokesmen  for  one  of  the  airlines  that  indicated  if  they  did  not 
have  these  various  agreements,  they  would  have  had  to  take  unilateral 
reductions  of  service. 

You  have  given  the  case  of  hoAv  your  community  has  been  adversely 
affected  by  tlie  agreements.  Have  you  given  thought  to  what  would  have 
happened  if  there  had  been  unilateral  reductions  in  service  by  the  air- 
lines themselves?  Have  vou  made  a  judgment  that  the  impact  m  terms 
of  your  community  would  have  been  less  than  that  of  these  particular 
agreements  ?  What  is  the  basis  for  that  judgment? 
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Mr.  Richard  Taylor.  Senator,  I  think  Las  Vegas  wonld  be  concerned 
with  any  cut  in  service,  whether  it  is  a  iinihiteral  agroement  or  capacity, 
but  Las  Vegas  has  more  confidence  in  the  competitive  system.  As  the 
United  Air  Lines  president  stated  in  a  press  conference,  if  you  go  to 
any  imposed  capacity  reduction  agreements  as  a  long-term  practice, 
that  competition  serves  the  customer  better.  If  carriers  are  free  to  com- 
pete, and  we  prefer  competition  in  schedules  and  rates,  if  they  com- 
pete in  those  areas,  we  feel  over  a  time  there  would  be  greater  efficiency 
at  lower  cost  and  better  service. 

Senator  Kenxedy.  You  would  take  your  chances  with  those  com- 
petitive factors  working  in  the  market,  and  3'ou  feel  the  interests  of 
similar  communities  throughout  the  county  would  likewise  be  better 
served  by  competition  than  by  these  types  of  agreements? 

Mr.  EiCHARD  Tayi^r.  Very  definitely. 

Senator  Kennedy.  I  guess  you  really  have  answered  the  question. 
If  you  had  not  had  these  capacity  agreements,  you  would  have  suf- 
ficient confidence  in  the  judgment  of  the  executives  of  the  respective 
airlines  even  though  the  airlines  were  to  make  unilateral  decisions  to 
bring  some  reduction  in  service  because  of  fuel  problems?  Do  you 
believe  you  would  do  better  with  the  competition?  Do  you  have  any 
comment  on  route  entry  policy  with  other  carriers  coming  into  Las 
Vegas,  and  do  you  welcome  that  as  well  ? 

Mr,  Richard  Taylor.  On  the  first  part  of  your  ({uestion  Senator,  we 
certainly  feel  much  more  confident  about  our  service  needs  over  the 
long  term  in  a  competitive  environment.  As  far  as  any  restrain 
requirement — as  far  as  freedom  of  entry — we  would  like  to  see  some 
relaxation  in  that  area  to  allow  not  only  some  nevr  interest  in  the 
business,  but  to  allow  new  carriers  to  get  new  markets  and  access  to 
markets  they  have  been  denied  access  to  for  a  long  time. 

Senator  Kennedy.  All  right.  Mr.  Taylor,  that  was  a  veiy  good 
presentation. 

Mr.  Erle  Taylor.  Thank  you,  Senatoi'. 

Senator  Kennedy.  Very  specific  and  very  helpful.  Mr.  Aaronson? 

Mr.  Aaronson.  Mr.  Chairman  and  members  of  the  subcommittee, 
I  have  with  me  Mr.  Ed  Beauvais  who  is  a  principal  in  the  consulting- 
firm  of  Beauvais,  Roberts,  and  Associates  which  is  retained  by  the 
State.  Mr.  Beauvais  is  seated  next  to  me. 

As  administrator  of  the  State  Aviation  Administration  of  the  Mary- 
land Department  of  Transportation,  I  am  responsible  for  the  manage- 
ment and  operation  of  Baltimore-Washington  International  Airport. 
BAVI.  On  belialf  of  the  State  of  Maryland.  I  want  to  express  our 
appreciation  for  this  opportunity  to  relate  to  you  some  of  our  experi- 
ences, which,  we  believe,  are  important  for  you  to  know  in  making  a 
practical  assessment  of  the  Civil  Aeronautics  Board's  authority  to 
exempt  airlines  from  the  antitrust  laws  and  the  capacity  reduction 
agreements. 

At  the  same  time  I  want  to  indicate  that  Maryland  regards  the 
statutory  framework  embodied  in  the  Federal  Aviation  Act  together 
with  the  regulatory  authority  of  the  CAB  as  generally  satisfactory 
in  their  present  form. 

Baltimore-Washington  International  Airport,  then  known  as 
Friendship,  was  opened  to  commercial  airline  service  in  June  1950.  At 
that  time,  it  was  the  most  advanced  airport  in  the  Nation.  Through 


1760 

many  years  that  followed,  Friendship  Airport  served  the  airlines  and 

traveling  public  well. 

In  1957,  the  airport  was  the  east  coast  terminus  of  the  recordbreak- 
m^  transcontinental  flight  by  the  first  Boeing  707  jetliner;  and  2 
years  later,  was  the  scene  of  Federal  certification  ceremonies  for  the 
"Douglas  DC-8.  In  1962,  with  the  opening  of  Dulles  International  Air- 
port, the  Washington-Baltimore  urea  acquired  its  second  major  air- 
port for  long-distance  travel. 

This  was,  and  continues  to  be,  a  healthy  situation  in  view  of  the 
needs  of  this  widely  dispersed  region.  I  have  to  note,  however,  that 
the  early  pressures  brought  to  bear  on  the  airlines  by  FAA  officials 
to  use  federally  owned  Dulles  Airport  began  to  be  seen  by  Friendship's 
operators  as  an  unnatural  competitive  circumstance. 

By  the  latter  sixties.  Friendship,  for  various  reasons,  had  fallen 
behind  industry  growth  and  its  terminal  facilities  were  generally 
considered  inadequate  by  both  passengers  and  the  airlines.  Rec- 
ognizing the  importance  of  the  airport  to  the  Maryland- Virginia- 
D.C.  region,  the  State  of  ^Maryland  purchased  the  airport,  and  in 
July  1972,  the  State  Aviation  Administration,  which  is  part  of  the 
Maryland  Department  of  Transportation,  took  over  responsibility  for 
its  operation. 

In  January  1978,  ^Maryland  Secretary  of  Transportation  Harry  E. 
Hughes  and  I  announced  a  plan  to  improve  and  modernize  all  the 
airport's  facilities  and  services.  Contracts  for  the  $50.5  million  recon- 
struction phase  are  now  being  let,  and  the  project  is  planned  for  com- 
pletion by  1977.  The  new  terminal  will  be  capable  of  serving  up  to 
11.2  million  air  travelers  annually  with  a  maximum  of  ease  and 
convenience. 

You  will  find  attached  to  our  written  submission,  a  summary 
description  of  what  we  are  doing  to  give  our  airport  a  new  identity. 
Our  goal,  of  course,  is  to  use  very  available  resource  to  reestablish  and 
maintain  Baltimore-Washington  International  Airport  as  a  modern, 
convenient  facility,  and  to  help  its  air  carriers  promote  and  develop 
their  services  to  that  substantial  segment  of  the  traveling  public  in 
the  Baltimore-Washington  area  best  served  from  our  location. 

[The  initial  decision  referred  to  is  appended  to  the  end  of  the  testi- 
monv  of  Mr.  O'Melia  and  Mr.  Timm  of  this  day,  March  4,  1975, 
p.  1984,  below.] 

Our  experience  bears  out  many  of  the  findings  of  Administrative 
Law  Judge  E.  Robert  Seaver  in  his  initial  decision  in  the  CAB's 
Capacity  Reduction  Agreement  case.  As  you  know.  Judge  Seaver 
found  that  decreases  in  capacity  in  the  agreement  markets  have  low- 
ered the  quality  of  service  provided  in  terms  of  delays,  discomfort, 
inconvenience  and  frustration. 

EFFECT    OF    THE    CAPACITY    REDUCTION'    AGREEMENTS   ON    BALTIMORB- 
WASHIXGTOX    INTERNATIONAL   AIRPORT 

The  disadvantages  which  Maryland  air  travelers  have  experienced 
in  recent  yeai's  seem  to  have  intensified  in  direct  proportion  to  the  dis- 
appearance of  open  competition  among  the  airlines  previously 
authorized  by  the  CAB. 

During  the  time  the  capacity  agreement  has  been  in  force,  the 
agreement  carriers  all  but  eliminated  nonstop  service  between  BWI 
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and  Los  Angeles.  Prior  to  the  implementation  of  the  capacity  agree- 
ment. BWI  never  had  less  than  two  daily  nonstop  flights  to  Los  An- 
geles, and  in  1969  oflfered  as  many  as  10  nonstop  flights  a  day.  BWI 
now  has  only  an  esat-bonnd  overnight  flight  operated  by  TWA  arriv- 
ing at  6  o'clock  in  the  morning.  Baltimore  is  the  only  city  among  the 
Nation's  top  20  population  centers  without  nonstop  round-trip  service 
to  Los  Angeles. 

The  multistop  transcontinental  service  which  passengers  from  BWI 
were  forced  to  utilize  folloAvinof  implementation  of  the  agreement  is 
wholly  inadequate  to  ser^e  their  needs.  Multistop  is  inherently  incon- 
venient and  discourages  marginal  travelers  from  using  air  transpor- 
tation. Such  flights  lack  the  improved  food,  service,  and  other 
amenities  which  are  generally  available  on  nonstop  transcontinental 
flights. 

Experience  has  shown  that  the  carriers  can  safely  ignore  considera- 
tions of  public  demand  and  convenience  at  nudtiairport  agreement 
points  and  reduce  service  at  one  such  airport  below  acceptable  levels 
Avithout  suffering  a  substantial  loss  of  traffic. 

This  scheduling  phenomenon  was  argued  to  the  CAB  by  Maryland 
early  in  its  experience  with  capacity  agreements,  but  the  Board's  re- 
sponse at  that  time  was  that  even  under  restraints,  and  I  will  quote, 
"competitive  forces  should  still  operate  to  produce  a  pattern  of  sched- 
ules most  appropriately  related  to  demand."  The  Board  uttered  that 
statement  in  1972.  Ever  since,  the  error  of  the  Board's  assumption  that 
competitive  forces  would  operate  normally  under  capacity  restraints 
in  a  market  like  Washington-Baltimore,  has  been  painfully 
demonstrated. 

Judge  Seaver  noted  what  has  happened,  and  explained  why  the 
agreement  carriers  are  not  forced  by  competitive  pressures  to  meet 
demand  at  B"\¥I.  I  would  like  to  quote  him  briefly. 

"The  carriers  describe  this  as  a  sheltered  market,  where  they  feel 
they  can  successfully  force  the  passengers  to  use  other  airports,  or  to 
use  multistop  service,  without  a  substantial  loss  of  traffic.  Total  service 
in  this  market" — BWI-Los  Angeles  market — "was  reduced  by  43.4 
percent  after  the  agreement  went  into  effect.  This  decrease  in  nonstop 
service  and  total  service  has  significantly  impaired  the  generation  of 
traffic  in  this  market  and  has  resulted  in  public  inconvenience  and  a 
failure  to  provide  ample  flights.  This  is  an  example  of  the  type  of 
harm  that  attends  the  elimination  of  capacity  competition." 

I  would  also  like  to  add  to  that  information,  that  the  schedules  in 
effect  at  the  time  that  the  record  was  developed  in  the  capacity  agree- 
ments case  indicated  that  BWI  had  sustained  a  43.4-percent  loss  in 
service  to  Los  Angeles.  In  fact,  today  operating  under  the  capacity 
agreement,  the  reduction  has  been  in  excess  of  a  75-percent  reduction 
down  to  a  one-way  flight. 

Scheduling  practices  of  the  agreement  carriers  are  naturally  moti- 
vated first  by  considerations  of  financial  self-interest.  Public  conven- 
ience is  quite  secondary,  if  not  entirely  absent,  as  an  influencing  factor. 
With  guaranteed  stabilization  of  frequencies  at  a  low  level  within  a 
multiairport  point,  the  agreement  carriers  can  take  advantage  of  the 
sheltered  market  concept,  not  only  to  maximize  frequency  conipetition 
at  one  airport,  but  also  to  transfer  capacity  from  the  other  airport  to 
anv  other  market  where  a  competitive  advantage  may  be  achieved. 
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The  financial  incentive  for  the  ao;reement  carriers  in  the  Baltimore- 
Washington-Los  Angeles  market  has  been  to  preserve  a  competitive 
position  at  the  preferred  airport.  Dulles,  b}-  matching  frequencies  in 
scheduling  with  other  carriers.  The  number  of  seats  to  Los  Angeles 
at  Dulles  has  actually  increased  undei-  the  capacity  agreement. 

The  interests  of  the  traveling  public  at  the  sheltered  airport.  BAVI, 
have  been  ignored  Avith  relative  impunity.  Thus,  the  competitive  forces 
that  influence  airline  scheduling  permit  the  carriers  to  ignore  demand 
in  a  given  market,  contrary  to  the  Board's  previous  assumptions. 

On  the  other  hand,  economic  analysis  of  the  carriers'  financial  need 
for  capacity  restraints  in  the  Baltimore-Washington-Los  Angeles 
market  reveals  that,  in  the  absence  of  a  capacity  agreement,  all  three 
carriers  in  the  market  can  expect  to  earn  with  ease  a  full  return  on 
their  investment  and  more. 

Li  conclusion,  the  nearly  complete  withdrawal  at  BWI  of  nonstop 
service  in  the  Baltimore- Washington-Los  Angeles  market  by  the 
agreement  carriers  raises  serious  questions  about  the  use  of  capacity 
agreements  as  a  valid  regulatory  tool  of  the  Civil  Aeronautics  Board. 
Relying  on  the  sheltered  market  concept,  the  carriers  safely  ignore 
consumer  demand  at  BWI  and  the  serious  inconvenience  visited  upon 
the  travelers  wdio  rely  on  BWI  for  their  transportation  needs. 

Certainly  only  a  clear  demonstration  of  economic  necessity  by  the 
carriers  could  justify  CAB  approval  of  capacity  agreements  in  view 
of  their  adverse  impact  on  the  public  interest.  How^ever,  all  available 
evidence  indicates  that  the  carriers,  at  least  in  the  Baltimore-Wash- 
ington-Los Angeles  market,  will  earn  extremely  healthy  profits  with- 
out capacity  agreements,  and  will  generate  unconscionable  profits  if 
capacity  agreements  become  a  permanent  regulatory  tool  of  the  CAB. 

Thank  you  very  much,  and  I  w^ould  be  pleased  to  respond  to  any 
questions.  — 

Senator  Kenxedy.  Is  it  your  contention  that  if  we  did  not  have 
these  agreements,  then  the  airlines  would  have  to  make  these  decisions 
unilaterally?  Do  you  say  that  there  w^ould  liave  been  better  service 
maintained  at  BWI  air  terminal  ? 

Mr.  Aaroxsox.  Yes,  Mr.  Chairman,  we  do.  All  we  really  would 
seek  is  an  opportunity  to  have  an  even  chance  in  this  question  of 
decisionmaking.  One  of  the  problems  with  the  capacity  agreements 
was  that  they  preclude  us  from  having  the  opportunity  to  meet  with 
the  carrier  and  present  to  its  management  various  economic  data  that 
we  are  collecting  that  would  indicate  to  them  possibly  an  opportunity 
which  they  are  missing. 

At  the  present  time,  there  is  nothing  to  talk  about.  You  go  to  them 
and  they  say,  well,  this  is  covered  by  a  capacity  agreement.  There  is 
nothing  we  can  do.  Come  back  to  us  when  and  if  the  capacity  agree- 
ment does  not  exist. 

Senator  Kexxedy.  This  raises  another  point.  As  I  understand  your 
statement,  you  are  opposed  to  capacity  agreements  in  the  first  place. 

Mr.  Aaroxsox.  Very  definitely. 

FOR  PUBLIC  HEARIXGS  PRIOR  TO  CAB  APPROVAL 

Senator  Kexxedy.  Even  if  they  were  going  to  continue  to  exist, 
you  would  want,  I  would  imagine,  some  other  kinds  of  procedures 
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which  permit  yon  an  opportunity  to  present  these  factors  that  you 
have  brouii'lit  to  us  today,  to  insure  some  consideration  of  the  interests 
of  tlie  BWI  area.  Is  that  light'^  Do  you  think  that  an  open  public  hear- 
ino-  would  be  useful? 

^Ir.  Aaroxson.  If,  in  fact,  there  is  to  be  a  capacity  agreement,  the 
concept  of  a  hearing  in  our  judgment  is  essential.  That  has  been  lack- 
ing in  many  recent  instances,  and  that  has  been  the  root,  we  feel,  of 
some  of  our  problems. 

AVe  have  not  been  able  to  get  adequate  consideration  of  the  public 
interest  factors  that  are  involved.  The  whole  question  of  getting  ade- 
(juate  service  is  one  that  we  feel  can  primarily  l)e  addressed  in  rela- 
tionships between  the  community  and  the  carrier,  simply  talking  to 
each  other  and  working  with  each  other  in  good  faith.  However,  to 
the  extent  that  that  would  not  be  totally  effective,  the  Board  does  have 
adequacy  of  service  responsibility  to  consider  the  issue  of  adequacy 
of  service  in  tlie  market,  and  issue  certain  orders  and  findings.  That  is 
always  obviously  Avhat  the  community  can  pursue,  and  that  would  be 
a  matter  of  a  hearing. 

Senator  Kexnedy.  What  input  did  the  community  have  in  the 
development  of  this  interim  agreement?  Did  they  have  any  at  all? 

Mr.  Aaroxson".  Only  in  the  sense  that  we  had  an  opportunity  to 
submit  written  comments.  I  must  say,  as  I  indicated  in  my  opening 
remarks,  in  the  opening  phases  of  the  capacity  agreements,  there  were 
comments  we  made  that  Avere  brushed  aside  by  the  Board  as  having 
no  validity.  The  comments  huve  since  very  grapliically  been  proven 
to  be  valid.  Judge  Seaver  has  recognized  this  in  this  later  phase  of  the 
life  of  the  capacity  agreements  in  addressing  our  specific  experience, 
and  yes,  that  is  a  very  serious  problem. 

Senator  Kennedy.  In  effect,  you  have  had  a  hearing,  now ;  but  the 
interim  agreement  has  been  in  effect  for  how  long  ? 

Mr.  Aarox'Son^.  Approximately  4  years. 

THE   FUEL-SAVING    JUSTinCATIO^T  FOR  THE  AGREEMENTS 

Senator  Kexnedy.  You  have  heard  the  airlines  say  that  they  have  to 
make  these  kinds  of  agreement  to  save  fuel,  and  that  is  desirable  in 
terms  of  national  aviation  transportation  policy  and  to  help  the  en- 
vironment. How  would  you  answer  them  on  that  issue? 

Mr.  Aarox^son.  I  do  not  think  that  there  is  any  question  that  the 
carriers  have  to  control  capacity.  There  have  been  many  examples  in 
the  past  where  too  many  seats  have  been  flown  in  a  given  market. 

We  believe  that  this  can  be  achieved  without  resorting  to  capacity 
agreements.  That  has  been  shown  by  our  testimony  today,  and  Mr. 
Taylor's  Senate  testimony,  and  many  others  to  be  helpful  to  the  public 
interest.  The  primary  mechanism  by  which  the  carriers  would  control 
capacity  would  be  as  a  result  of  the  fare  setting  mechanism.  The  CAB 
has  found,  or  has  established  certain  load  factor  standards  as  the 
basis  of  setting  fares.  The  carriers  now  have  every  incentive  as  a  re- 
sult of  those  standards.  They  average  55  percent,  as  you  know,  to 
achieve  that.  If  they  fail  to  achieve  that,  then  they  are  hurting 
themselves. 

We  feel  that  individually,  looking  at  their  own  best  interests,  the 
water  will  seek  a  level  in  their  own  scheduling  practices,  of  earning 
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the  12-percent  return  that  was  envisioned  in  the  load  factor  applied 
to  a  particular  market. 

THE  EFFECT  OF  LIBERALIZED  ROUTE  ENTRY 

Senator  Kennedy.  Is  it  your  belief  that  more  liberal  entry  policy, 
this  reduction  in  service  to  BWI  may  have  been  reduced  or  eliminated, 
given  the  opportunity  of  a  new  entrant  to  come  in  and  serve  your  par- 
ticular area  ?  Have  you  thought  about  that  issue  as  well  ? 

Mr.  Aaronson.  It  is  possible  that  the  transcontinental  markets  are 
rather  specialized  in  terms  of  the  carriers  that  have  traditionally  op- 
erated in  them.  For  example,  I  think  it  unlikely  that  a  regional  car- 
rier, say  of  the  type  that  we  have  here  in  the  Northeast,  would  seri- 
ously go  after  an  opportunity  to  fly  nonstop  transcontinental.  I  think 
they  would  like  to  think  about  whether  they  actually  want  to  radically 
change  their  business. 

Senator  Kennedy.  World  Airways  has  thought  about  it  and  made 
an  application  which  would  dramatically  reduce  the  fare. 

Mr.  Aaronson.  That  is  very  true.  We  would  like  to  see  a  more  open 
entry  type  of  policy.  We  just  do  not  favor  a  wide  open  situation.  There 
are  such  heavy  investments  required  in  this  industry,  we  feel  the,  pub- 
lic interest  will  be  best  served  by  having  some  regulation.  But,  it  has 
not  been  unrestrictive  enough.  The  thing  of  it  is  that  the  CAB  would 
make  this  determination  after  an  appropriate  investigation  and  hold- 
ing of  public  hearings. 

Senator  Kennedy.  All  right. 

I  just  want  to  extend  a  warm  word  of  welcome  to  you  from  Senator 
Mathias  as  a  member  of  the  subcommittee,  who  asked  me  to  extend 
his  best  wishes  to  you.  He  planned  to  be  here  and  was  unable  to  do  so. 
He  is  an  active  member  of  the  subcommittee  and  is  interested  in  this 
subject. 

Thank  you  very  much.  That  was  very  helpful  testimony. 

[The  prepared  statements  of  Mr.  Taylor  and  Mr.  Aaronson,  follow :] 

Prepared  Statement  of  Erle  A.  Taylor 

SUMMARY 

I  am  Erie  A.  Taylor,  Director  of  Aviation  for  Clark  County,  Nevada,  wliicli 
includes  the  Greater  Las  Vegas  area.  The  interest  of  Clark  County  and  the 
Greater  Las  Vegas  Area  in  air  service  matters  are  jointly  represented  by  Clark 
County,  the  City  of  Las  Vegas  and  the  Greater  Las  Vegas  Chamber  of  Commerce, 
collectively  identified  as  the  Las  Vegas  parties.  My  testimony  will  be  given  here 
today  as  the  representative  of  the  Las  Vegas  parties. 

I  have  submitted  a  written  statement  of  my  full  testimony,  as  well  as  this 
summary  statement,  which  I  am  about  to  give  with  the  aid  of  visual  presentation 
materials.  Copies  of  these  exhibits  are  included  in  an  appendix  to  my  written 
statement. 

The  Las  A^egas  parties  are  vitally  interested  in  seeing  that  the  Las  Vegas 
area  receives  adequate  air  service.  They  have  participated  in  virtually  every 
Civil  Aeronautics  Board  proceeding  in  which  the  air  service  interests  of  the 
Las  Vegas  area  were  concerned. 

Las  Vegas  is  one  of  the  world's  major  tourist,  entertainment  and  convention 
centers.  It  is  an  area  of  tremendous  growth  and  has  an  almost  unlimited  ability  to 
generate  air  traflSc.  The  entire  Nevada  economy,  as  well  as  that  of  Las  Vegas,  is 
built  on  tourism  and  hence,  cutbacks  in  air  service  have  a  more  drastic  impact 
on  Las  Vegas  and  Nevada  than  on  many  other  areas  of  the  country.  Consequently, 
Las  Vegas  is  concerned  about  capacity  reduction  affecting  any  of  its  markets  and 
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particularly  those  markets  which  it  feels  are  already  inadequately  served.  For  this 
reason,  the  Las  Vegas  parties  are  strongly  opposed  in  principle  to  capacity  reduc- 
tion agreements.  In  the  spirit  of  cooperation  and  recognizing  the  energy  crisis, 
the  Las  Vegas  parties  initially  did  not  actively  oppose  the  capacity  reduction 
agreements.  However,  from  subsequent  experience,  the  Las  Vegas  parties  found 
that  they  were  naive  in  their  expectations  that  the  Civil  Aeronautics  Board  and 
the  air  carriers  would  monitor  the  agreements  to  assure  provision  of  adequate 
service.  This  experience,  which  has  been  costly  to  the  Las  Vegas  economy,  is  in 
part  responsible  for  Las  Vegas'  current  active  opposition  to  capacity  reduction 
agreements. 

LAS  VEGAS  CAPACITY  AGREEMENT  MARKETS 

My  first  exhibit  shows  that  four  of  Las  Vegas'  principal  air  passenger  markets 
arc,  or  have  been,  under  air  carrier  capacity  agreements. 

All  four  of  these  markets  rank  among  Las  Vegas'  top  25.  In  1973,  Chicago  was 
Las  Vegas'  second  largest  market ;  New  York  ranked  fourth ;  Denver,  fifth,  and 
Albuquerque,  twenty-third. 

Albuquerqvie  is  the  first  of  these  Las  Vegas  markets  shown  on  the  exhibit. 
In  December  1973  Frontier  Airlines,  Inc.  and  Trans  World  Airlines,  Inc.  filed 
a  joint  application  for  Civil  Aeronautics  Board  approval  for  a  capacity  reduction 
agreement  covering  the  Las  Vegas-Albuquerque  market  and  other  non-Las  Vegas 
markets.  The  Las  Vegas  parties  did  not  object  to  the  agreement  because  it  was 
conceived  in  response  to  the  energy  crisis,  but  Las  Vegas  a.sked  that  the  Board's 
approval  be  granted  solely  because  of  that  crisis.  It  should  be  noted  that  although 
approval  to  the  agreement  was  given  by  the  Board  and  that  the  agreement  was  in 
effect  six  months,  its  renewal  was  not  requested  by  the  carriers.  Were  the  Las 
Vega.s-Albuquerque  capacity  reduction  agreement  to  be  filed  today,  the  Las  Vegas 
parties  would  strongly  object  to  it  in  view  of  the  findings  of  Administrative  Law 
.Judge  Seaver  in  the  Capacity  Reduction  Agreement  case  that  the  agreements  do 
not  save  fuel,  and  based  on  Las  Vegas  own  experience  that  they  cause  passenger 
inconvenience  and  inhibit  traffic  growth. 

CAPACITY   AGREEMENTS    HAVE   LIMITED   THE   GROWTH    OF   THE   LAS   VEGAS   PASSENGER 

MARKETS 

Capacity  agreements  have  limited  the  growth  of  two  of  Las  Vegas  most  im- 
portant passenger  markets :  Chicago  and  New  York.  As  I  stated  previously, 
Chicago  is  Las  Vegas'  second  largest  air  passenger  market,  while  New  York 
market  is  its  fourth  largest.  Tlie  depressing  effect  of  the  agreements  upon  the 
growth  of  these  two  important  Las  Vegas  markets  is  shown  on  my  second 
exhibit. 

The  exhibit  shows  that  the  New  York  market  grew  9  percent  "before"  the 
capacity  reduction  agreements  and  decreased  21  percent  "after"  the  agreements. 
Although  the  growth  of  the  New  York  market  was  less  than  that  of  total  Las 
Vegas  before  the  capacity  reduction  agreements;  it  did  grow  substantially.  How- 
ever, after  the  agreements  went  into  effect,  the  New  York  market  decreased 
drastically,  while  the  Las  Vegas  station  total  continued  to  increase.  The  Chicago 
market  experience  was  even  more  dramatic.  The  Chicago  market  grew  at  a  faster 
rate,  17  percent,  than  did  total  Las  Vegas,  at  15  percent,  before  the  agreement 
went  into  effect.  However,  after  the  agreement  became  effective,  the  Chicago 
market  growth  dropped  to  2  percent,  well  below  total  Las  Vegas'  growth  of  9  per- 
cent and  an  even  greater  drop  from  its  growth  rate  of  17  percent  before  the 
agreement  went  into  effect. 

From  this  overwhelming  evidence  of  the  depressing  effect  of  capacity  reduc- 
tion agreements  on  traffic  growth.  Las  Vegas  can  only  conclude  that  such  agree- 
ments are  clearly  not  in  the  public  interest. 

LAS  VEGAS  LOAD  FACTOR  STANDARDS 

The  Board's  maximum  load  factor  standard  established  for  the  Las  Vegas-New 
York,  Las  Vegas-Chicago  and  Las  Vegas-Denver  markets  was  72  percent.  This 
standard  also  applies  to  many  other  domestic  markets  covered  by  capacity  reduc- 
tion agreements.  While  the  Board  has  established  a  72  percent  maximum  load 
factor  standard  for  the  Las  Vegas  (and  certain  other)  agreement  markets,  it 
has  adopted  various  load  factor  standards  for  other  purposes,  as  shown  on  exhibit 
3  For  example,  for  ratemaking  purpo.ses,  the  Board  uses  a  55  percent  load  factor 
standard  In  the  case  of  the  New  York-San  Juan  market,  the  Board  established  a 
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68  percent  load-factor  standard.  For  other  San  Juan  markets,  a  60  percent  load- 
factor  standard  was  established.  In  the  Hawaii  Fares  Case,  the  AdministratiTe 
rf  T  'In^^  established  a  62  percent  load  factor  as  the  standard.  Las  Vegas  feels 
that  (-  percent  is  too  high  a  load  factor  standard  and  is  clearlv  discriminatory 
when  compared  to  the  lower  standards  used  elsewhere.  Others*  in  the  industry 
also  recognize  that  a  72  percent  load-factor  standard  is  excessively  high  Both 
American  Airlines  and  United  Air  Lines  have  made  studies  which  show  there  is 
a  substantial  passenger  loss  when  the  load  factor  reaches  such  a  high  level  The 
Department  of  Transportation  has  proposed  only  a  60-65  percent  load  factor  for 
ratemaking  purposes. 

The  Las  Vegas  parties  have  concluded  that  the  72  percent  maximum  load  factor 
the  Board  established  for  the  Las  Vegas-Xew  York,  Las  Vegas-Chicago  and  Las 
Vegas-Denver  markets  is  discriminatory  and  not  in  the  public  interest. 

PROCEDURES    TO    MONITOR    CAPACITY    REDUCTION    AGREEMENTS 

Concurrent  with  its  approval  of  the  capacity  reduction  agreements,  the  Civil 
Aeronautics  Board  established  procedures  to  monitor  the  agreements.  Primary 
among  the  monitoring  requirements  is  a  monthly  report  to  the  Board  bv  each 
carrier  of  load  factor  data,  available  seat  miles  and  schedule  change  reports,  as 
represented  on  exhibit  4.  Because  of  the  time  lag  that  occurs  in  reporting  this  data 
to  the  Board,  such  monitoring  is  not  wholly  effective.  It  does  not  provide  an  imme- 
diate indication  that  capacity  increases  are  required.  The  Board  relies  substan- 
tially on  the  air  carriers  to  closely  monitor  the  actual  market  performance  and  to 
implement  any  changes  necessary.  However,  as  the  Las  Vegas-Denver  market 
experience  demonstrates,  this  monitoring  procedure  has  proved  to  be  ineffective. 

ACTUAL   \'ERSUS    STANDARD   LAS    VEGAS-DENVER    LOAD    FACTOR 

The  Las  Vegas-Denver  market,  which  was  under  a  capacity  agreement  between 
United  Air  Lines,  Inc.  and  Frontier,  Inc.,  is  a  prime  example  of  the  ineffectiveness 
of  the  Board's  load  factor  monitoring  procedure.  In  both  February  and  March, 
1974,  the  actual  load  factors  of  both  United  and  Frontier  substantially  exceeded 
the  72  percent  maximum  standard.  In  January  of  1974,  it  was  only  slightly  below 
that  standard  for  both  carriers.  Exhibit  5  shows  a  comparison  of  the  actual  load 
factors  experienced  by  United  and  Frontier  in  January,  February  and  March. 
1974  compared  to  the  maximum  allowable  load  factor  standard  established  by 
the  Board. 

As  the  exhibit  shows,  the  Board's  maximum  load  factor  standard  was  exceeded 
in  two  out  of  the  three  months  for  which  the  data  is  presented.  Since  the  capacity 
agreement  did  not  go  into  effect  until  January  7,  January  reflects  the  presence 
of  more  capacity  in  the  market  than  was  available  after  the  agreement  was  put 
into  effect.  Therefore,  February  and  March  are  more  representative  of  the  market 
conditions  that  actually  prevailed  under  the  agreement. 

A  more  detailed  look  at  the  February  experience  provides  an  even  better  under- 
standing of  how  disastrous  the  situation  really  was.  For  United,  the  lowest  aver- 
age daily  load  factor  was  75  percent,  and  the  carrier  had  two  days  of  the  week 
which  averaged  over  90  percent  and  one  day  at  89  percent.  During  the  month,  it 
operated  168  departures  and  more  than  a  third  of  them  had  a  load  factor  of  97 
percent  or  more.  Frontier's  February  situation  was  even  worse.  Its  lowest  average 
day  was  Tuesday,  with  an  83  percent  load  factor.  For  three  other  days  of  each 
week,  the  average  was  over  90  percent  and  for  another  day  it  was  89  percent.  Of 
its  total  204  departures,  over  one-half  were  operated  at  or  in  excess  of  a  95  percent 
load  factor. 

It  became  obvious  to  Las  Vegas  that  the  Denver  market  was  being  strangled 
by  the  capacity  reduction  agreement  because  it  was  not  being  effectively  monitored 
by  either  the  Board  or  the  air  carriers.  When  the  February  data  became  available 
Las  Vegas  immediately  sent  a  letter  to  the  Board  pointing  out  the  disastrous 
February  experience  and  asking  the  Board  to  immediately  revoke  its  approval 
of  the  agreement.  The  Board  did  not  do  this,  nor  did  tJie  carriers  make  any  effort 
to  remj^dy  the  situation  during  the  agreement  period.  The  Denver  market  experi- 
ence certainly  caused  passenger  inconvenience  and  traffic  loss,  as  well  as  a  sub- 
stantial reduction  in  revenues  to  the  Las  Vegas  economy. 
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THE   DENVER   CAPACITY   AGREEMENT    WAS    COSTLY   TO   LAS    VEGAS 

While  it  is  not  possible  to  accurately  determine  the  number  of  passenger  trips 
not  taken  as  a  result  of  the  capacity  agreements,  or  the  revenues  lost  by  the  Las 
Vegas  economy,  it  is  possible  to  make  reasonable  estimates,  as  shown  on  exhibit  6. 
Based  upon  the  studies  made  by  American  and  United  Air  Lines,  previously  re- 
ferred to,  very  conservative  estimates  would  place  the  traffic  loss  between  8,000 
and  10,000  passengers.  From  local  data,  it  has  been  determined  that  each  visitor 
during  his  stay  in  Las  Vegas  spends  an  average  of  $120  on  items  other  than 
gambling.  A  minimum  estimate  of  passenger  loss  of  approximately  8,400  persons 
means  that  the  total  nongambling  revenue  loss  to  the  Las  Vegas  economy  was  in 
excess  of  $1,000,000. 

LAS    VEGAS   POSITION    ON    CAPACITY    REDUCTION    AGREEMENTS 

From  the  outset,  Las  Vegas  was  opposed  in  principle  to  capacity  reduction 
agreements,  and  its  experience  certainly  justifies  this  opposition.  While  Las 
Vegas  admits  that  there  may  be  extreme  circumstances  in  the  future  which  might 
occasionally  justify  capacity  reduction  agreements,  such  circumstances  do  not 
presently  exist.  The  Las  Vegas  parties  strongly  oppose  capacity  reduction  agree- 
ments as  a  general  regulatory  practice. 

The  position  of  the  Las  Vegas  parties  is  summarized  on  my  last  exhibit. 

Capacity  reduction  agreements  should  not  be  permitted  as  a  normal  regulatory 
tool. 

Capacity  agreements  are  against  the  public  interest.  They  depress  traflfic  growth 
and  inconvenience  passengers. 

Capacity  in  margets  can  be  limited  unilaterally  by  the  air  carriers.  Each  carrier 
possesses  the  necessary  scheduling  freedom  to  adjust  to  the  available  fuel  supply, 
market  conditions  and  its  own  financial  situation. 

Competition  is  a  necessary  spur  to  assure  carrier  response  to  market  demands. 

Prepared  Statement 

I  am  Erie  A.  Taylor,  Director  of  Aviation  for  Clark  County,  Nevada.  I  am 
currently  President  of  the  American  Association  of  Airport  Executives,  a  member 
of  the  governmental  affairs  committee  of  the  Airport  Operators  Council  Inter- 
national, and  a  member  of  the  Board  of  Directors  of  the  American  Road  Builders 
Association.  My  entire  professional  career  has  been  spent  in  aviation  and  airport 
management.  Prior  to  my  present  position  I  served  as  Director  of  Aviation  for 
Midland,  Texas  and  before  that  I  was  the  Administrative  Assistant  to  the  Director 
of  Aviation  for  Tucson,  Arizona. 

As  Director  of  Aviation  for  Clark  County,  Nevada,  I  am  responsible  for  the 
development  and  operation  of  the  three  county-owned  airports.  One  of  these  air- 
ports. McCarran  International  Airport,  handles  the  scheduled  and  nonscheduled 
air  carrier  flights  serving  the  Greater  Las  Vegas  area.  Clark  County,  together 
with  the  Greater  Las  Vegas  Chamber  of  Commerce  and  the  City  of  Las  Vegas, 
acting  collectively  as  the  Las  Vegas  parties,  are  vitally  interested  in  seeing  that 
the  Las  Vegas  area  receives  adequate  air  service.  To  this  end,  the  Las  Vegas 
parties  have  participated  in  virtually  every  Civil  Aeronautics  Board  proceeding 
in  which  the  air  service  interests  of  the  Las  Vegas  area  were  concerned. 

Las  Vegas  is  one  of  the  world's  major  tourist,  entertainment  and  convention 
centers.  It  is  an  area  of  tremendous  growth  and  has  demonstrated  a  dramatic 
ability  to  generate  large  volumes  of  air  traffic.  The  entire  Las  Vegas  economy 
is  built  on  tourism  and  hence,  cutbacks  in  air  service — a  prime  supplier  of  such 
tourism  movement.s — have  a  substantially  greater  overall  impact  on  Las  Vegas 
and  its  employment  than  cutbacks  in  many  other  areas.  Consequently,  Las  Vegas 
is  concerned  about  capacity  reductions  Avhich  affect  any  of  its  markets  and 
particularly  those  markets  which  it  feels  are  already  inadequately  served.  For 
this  reason  the  Las  Vegas  parties  are  strongly  opposed  in  principle  to  capacity 
reduction  agreements. 

The  Las  Vegas  parties  realize  that  the  Civil  Aeronautics  Board  and  the  air 
carriers  were  faced  with  a  difiicult  task  during  the  energy  crisis  period  and 
therefore  cooperated  with  them  in  their  attempt  to  insure  that  the  basic  structure 
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of  the  nation's  airline  service  was  maintained  and  that  the  fundamental  public 
needs,  including  the  unique  needs  of  the  Las  Vegas  area,  were  met  in  a  reason- 
able fashion.  In  this  spirit  of  cooperation,  recognizing  the  energy  crisis,  the  Las 
Vegas  parties  initially  did  not  oppose  the  capacity  reduction  agreements.  How- 
ever, from  subsequent  experience,  the  Las  Vegas  parties  found  that  their  expecta- 
tions that  the  Civil  Aeronautics  Board  and  the  air  carriers  would  monitor  and 
enforce  the  capacity  reduction  agreements  were  naive  and  largely  unfounded. 
The  lack  of  enforcement,  as  will  be  indicated  subsequently  in  this  testimony,  has 
been  costly  to  the  Las  Vegas  economy  and  detrimental  to  the  public  interest. 
This  experience,  added  to  the  Las  Vegas  parties'  deep  faith  in  the  soundness  of 
the  competitive,  free  enterprise  system,  has  caused  Las  Vegas  to  adopt  its  strong 
opposition  to  the  capacity  reduction  agreements. 

LAS   VEGAS    CAPACITY   AGREEMENT    MARKETS 

Four  of  Las  Vegas'  principal  air  passenger  markets  are  currently,  or  have 
been  in  the  past,  under  capacity  reduction  agreements,  as  shown  in  Exhibit  1  in 
the  Appendix.  These  markets  and  the  periods  during  which  they  were  subject  to 
the  capacity  reduction  agreements  are  as  follows : 

Albuquerque — December  1,  1973  through  May  31,  1974. 
Denver — Januarv  7,  1974  through  April  28,  1974. 

Chicago— November  1,  1973  through  April  28,  1974 ;  April  28,  1974  through 
June  14,  1974;  July  24,  1974  through  December  14,  1974;  and  February  1, 
1975  through  June  i4,  1975. 

New  York — Same  agreement  periods  as  for  Chicago. 
All  four  of  these  are  very  important  Las  Vegas  air  passenger  markets,  ranking 
among  Las  Vegas  top  25.  In  terms  of  1973  true  O  and  D  passengers,  Chicago  was 
Las  Vegas'  second  largest  market.  New  York  ranked  fourth,  Denver  fifth,  and 
Albuquerque  twenty-third. 

Frontier  Airlines,  Inc.  and  Trans  World  Airlines,  Inc.  filed  a  joint  application 
for  Civil  Aeronautics  Board  approval  for  a  capacity  rediiction  agreement  cover- 
ing inter  alia,  the  Las  Vegas-Albuquenpie  market.  This  application  for  approval 
of  a  capacity  agreement  to  implement  the  fuel  allocation  program  was  effective 
December  1,  1973.  On  December  12,  1973,  the  Las  Vegas  parties  filed  an  answer 
to  the  joint  application  to  Frontier  and  TWA  stating  that  they  were  not  objecting 
to  the  proposal  filed  by  Frontier  and  TWA  to  reduce  the  service  provided.  In 
their  answer,  however,  the  Las  Vegas  parties  noted  that  the  Las  Vegas- 
Albuquerque  market  at  that  time  was  underserved,  underdeveloped  and  suffered 
from  excessive  load  factors.  Further,  the  answer  also  indicated  that  the  Las 
Vegas  parties  did  not  object  to  the  agreement  because  it  was  conceived  in  a  crisis 
atmosphere  (the  energy  crisis)  and  that  the  Board's  approval  should  be  granted 
solely  in  the  context  of  that  crisis.  Approval  to  the  agreement  was  given  by  the 
Board  December  20.  1973  and  the  agreement  remained  in  effect  for  approximately 
six  months.  It  was  not  renewed. 

It  should  be  noted  that  one  of  the  two  carrier  parties  to  that  agreement. 
Frontier  Airlines,  recently  (December  12,  1974)  opposed  the  joint  application 
of  American  Airlines,  Inc.,  Trans  World,  Inc.,  and  United  Air  Lines.  Inc.,  for 
approval  of  capacity  reduction  agreements  in  23  domestic  markets  (including 
Las  Vegas-Chicago  and  Las  Vegas-New  Y^ork).  In  its  opposition.  Frontier 
concurred  with  Administrative  Law  Judge  Seaver's  conclusion  in  his  initial 
decision  in  the  Capacity  Reduction  Agreements  case,  docket  22908,  that : 

"This  record  demonstrates  that  the  capacity  agreement (s)  will  not  save 
fuel,  *  *  *  that  they  are  not  required  in  order  to  save  fuel,  and  that  they 
are  not  the  best  means  of  saving  fuel  in  any  event." 
Frontier  Airlines  also  agreed  with  Judge  Seaver's  conclusion  that  the  capacity 
reduction  agreements  were  contrary  to  the  public  interest. 

The  Las  Vegas  parties  also  concur  with  the  conclusions  of  Judge  Seaver.  Were 
the  Las  Vegas-Albuquerque  capacity  reduction  agreement  to  be  filed  today,  the 
Las  Vegas  parties  would  strongly  object  to  it,  particularly  because  capacity 
reduction  agreements  are  contrary  to  the  public  interest,  cause  passenger  incon- 
venience and  inhibit  traffic  growth. 

CAPACITY    AGREEMENTS    HAVE   LIMITED   THE    GROWTH    OF   THE   LAS   VEGAS    PASSENGER 

MARKETS 

Capacity  agreements  have  limited  the  growth  of  two  of  Las  Vegas'  most  im- 
portant passenger  markets:  Chicago  and  New  York.  As  previously  mentioned. 
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the  Chicago  air  passenger  market  is  Las  Vegas'  second  largest,  while  the  New 
York  market  is  Las  Vegas'  fourth  largest,  in  terms  of  1973  true  origination- 
destination  passengers.  The  depressing  impact  of  the  capacity  reduction  agree- 
ments upon  the  growth  of  these  two  important  Las  Vegas  markets  can  be  demon- 
strated by  comparing  the  growth  in  these  markets  before  and  after  the  agree- 
ments went  into  effect.  Exhibit  2  of  the  appendix  and  the  following  table  show 
a  comparison  of  the  growth  in  ().  and  D.  passengers  during  the  fourth  quarter 
of  1971,  1972  and  1973.  The  increase  between  1971  and  1972  represents  the  "before" 
period  and  the  growth  from  1972  represents  the  "after"  period 


Las  Vegas-New  York 

Las  Vegas-Chicago 

Las  Vegas  sta 

0.  and  D. 
passengers 

tion  total ' 

4th  quarter 
calendar  year 

0.  and  D. 
Passengers 

Percent 

growth 

(in  percent) 

0.  and  D. 
passengers 

Percent 

growth 

(in  percent) 

Percent 

growth 

(in  percent) 

1971.. 

40,230  . 

43,950 

34,770 

48,  700  _ 
57,010 
58,  020 

17.1" 
1.7 

574,010  . 
665,  070 
724,  800 

1972 

19732 ; 

9.3 
(20.9) 

15.9 
9.0 

•Station  total,  less  Las  Vegas-New  York  and  Las  Vegas-Chicago 

=  Capacity  reduction  agreements  were  in  effect  for  2  of  the  3  mo.  of  the  4th  quarter  of  1973. 

Note:  Figures  in  parentheses  indicate  decrease. 

The  preceding  table  and  exhibit  2  show  that  the  Las  Vegas-New  York  market 
grew  9.3  percent  "before"  the  capacity  reduction  agreements  and  decreased  209 
percent  "after"  the  capacity  reduction  agreements.  While  the  growth  of  the  Las 
Vegas-New  York  market  was  less  than  that  of  total  Las  Vegas  (excluding  the 
]New  York  and  Chicago  markets)  before  the  capacity  reduction  agreements  went 
into  effect,  it  did  show  substantial  growth.  However,  after  the  agreements  went 
into  effect,  the  Las  Vegas-New  York  market  showed  a  dramatic  decrease,  while 
total  Las  Vegas  continued  to  increase,  though  at  a  lesser  rate.  Similarly,  but  even 
more  pronounced,  is  the  comparison  of  the  before  and  after  growth  rates  in  the 
Las  Vegas-Chicago  market,  as  contrasted  with  the  Las  Vegas  station  total.  The 
Las  Vegas-Chicago  market  grew  at  a  faster  rate  (17.1  percent)  than  did  total 
Las  Vegas  (15.9  percent)  before  the  capacity  agreements  went  into  effect.  How- 
ever, after  the  capacity  agreements  became  effective,  the  Las  Vegas-Chicago  mar- 
ket growth  rate  dropped  to  1.7  percent,  substantially  less  than  the  9  percent 
growth  rate  for  Las  Vegas"  other  markets. 

From  such  overwhelming  evidence  of  the  depressing  effect  of  capacity  reduc- 
tion agreements  on  passenger  volumes,  the  Las  Vegas  parties  can  only  conclude 
that  such  agreements  are  not  in  the  public  interest. 

LAS    VEGAS    LOAD   FACTOR   STANDARDS 

The  niaximum  load  factor  standard  established  for  the  Las  Vegas-New  York, 
Las  Vegas-Chicago  and  Las  Vegas-Denver  markets  was  72  percent,  the  same 
standard  applicable  to  many  other  (but  not  all)  markets  covered  bv  capaeitv 
reduction  agreements.  While  the  Board  has  established  a  72  percent  maximum 
load  factor  standard  for  the  Las  Vegas  agreement  markets,  it  has  adopted  differ- 
ent load  factor  standards  for  certain  other  markets  and  other  purposes  as  shown 
in  exhibit  3.  For  example,  for  ratemaking  purposes,  the  Board  uses  a  55-percent 
load-factor  standard.  In  the  case  of  the  New  York-San  Juan  market,  the  Board 
established  a  68  percent  load  factor  standard  in  the  Mainland  U.S.-Puerto  Rico/ 
Virgin  Islands  Fare  Investigation.  For  other  San  Juan  markets,  a  60  percent  load 
factor  standard  was  established.  In  the  Hawaii  Fares  Investigation  the  admin- 
istrative law  judge  established  62  percent  as  the  maximum  load  factor  standard 
for  Mainland-Hawaii  service.  Clearly,  the  CAB  has  established  varying  load 
factor  standards  for  different  purposes,  l)ut  none  nearly  as  high  as  that  applic- 
able to  the  Las  Vegas  (and  certain  other)  markets.  The  Las  Vegas  parties  feel 
that  the  establishment  of  such  a  high  load  factor  standard  for  Las  Vegas,  when 
compared  to  the  lower  standards  used  for  other  purposes,  is  clearly  discrimina- 
tory. Further,  that  a  72-percent  load-factor  standard  is  excessively  high  is  recog- 
nized by  others  in  the  industry.  Both  American  Airlines  and  United  Air  Lines  have 
made  studies  which  indicate  that  there  is  a  substantial  loss  in  passenger  market 
potential  realization  at  a  72  percent  average  load  factor  in  a  market.  The  U.S. 
Department  of  Transportation,  which  feels  that  the  load  factor  standard  adopted 
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for  rate  making  purposes  is  too  low,  has  proposed  a  60-65  percent  load  factor  in 
recognition  of  the  financial  loss  experience  of  several  major  air  carriers. 

On  the  basis  of  the  disparity  in  load  factor  standards  and  the  findings  of  studies 
of  two  of  the  major  U.S.  air  carriers,  the  Las  Vegas  parties  can  only  conclude 
that  the  72-percent  load-factor  standard  established  for  the  Las  Vegas-New  York, 
Las  Vegas-Chicago  and  Las  Vegas-Denver  markets  is  discriminatory  and  not 
in  the  public  interest.  However,  it  is  not  enough  to  establish  a  standard  ;  what- 
ever its  level,  it  must  be  monitored  and  enforced. 

PROCEDURES    TO    MONITOR   CAPACITY   REDUCTION    AGREEMENTS 

Concurrent  with  its  approval  of  the  capacity  reduction  agreements,  the  Civil 
Aeronautics  Board  established  procedures  to  monitor  the  agreements.  Primary 
among  the  monitoring  requirements  is  a  submission  by  each  carrier  of  monthly 
load  factor  data,  available  seat  miles  and  schedule  change  reports.  The  load 
factor   information   includes    (for  each   agreement   market)  : 

Flight  number,  departure  time,  aircraft  type,  revenue  passengers  carried, 
and  number  of  seats  flown. 

Load  factor  by  day  of  week  and  month,  and 

Number  of  flights  during  the  month  that  had  a  95  percent  or  greater  load 
factor  on  departure. 
Necessarily,  there  is  a  time  lag  between  the  actual  experience  and  the  reporting 
of  such  to  the  Board.  Consequently,  a  monthly  report  to  the  Board  as  rep- 
resented by  exhibit  4,  does  not  provide  an  immediate  vehicle  for  affecting  neces- 
sary adjustments  under  the  terms  of  the  capacity  reduction  agreements.  It  is 
presumed  that  the  Board  intended  to  rely  substantially  on  the  integrity  of 
the  air  carriers  to  closely  monitor  the  actual  market  performance  and  to 
implement  any  immediate  changes  necessary  to  meet  the  load  factor  standards 
established  by  the  Board.  However,  as  the  Las  Vegas-Denver  market  experience 
demonstrates,  this  monitoring  procedure  has  proved  to  be  ineffective,  to  the 
detriment  of  the  public  interest. 

ACTUAL  VERSUS    STANDARD   LAS   VEGAS-DENVER   LOAD   FACTORS 

The  Las  Vegas-Denver  market,  which  was  under  a  capacity  reduction  agree- 
ment between  United  Air  Lines,  Inc.  and  Frontier,  Inc.  during  the  period  Janu- 
ary 7,  1974  through  April  28,  1974,  is  a  prime  example  of  the  ineffectiveness  of 
the  load  factor  monitoring  procedure  establishing  by  the  Civil  Aeronautics 
Board.  In  both  February  and  March,  1974,  the  actual  load  factors  of  both  United 
and  Frontier  substantially  exceeded  the  72  percent  standard.  In  January  of 
1974,  it  was  only  slightly  below  that  standard  for  both  carriers.  Exhibit  5  and 
the  following  table  show  a  comparison  of  the  actual  load  factors  experienced 
by  United  and  Frontier  compared  to  the  load  factor  standard  established  by 
the  Las  Vegas-Denver  market. 


Load  factor  (percent) 

Month 

Standard 

United 

Frontier 

January  1974 

February  1974 

72 

72 

68 

84 
90 

70 
90 

March  1974 

72 

88 

As  the  table  shows,  the  load  factor  standard  was  exceeded  in  two  out  of  the 
three  months  for  which  the  data  is  presented.  However,  it  should  be  recognized 
that  the  capacity  agreement  did  not  go  into  effect  until  January  7  and  hence, 
January  reflects  the  presence  of  more  capacity  in  the  market  than  was  available 
once  the  agreement  was  placed  in  operation.  Therefore,  February  and  March 
are  more  representative  of  the  actual  market  conditions  that  prevailed  under 
the  agreement. 

A  more  detailed  look  at  the  actual  experience  provides  a  better  understanding 
of  how  disastrous  the  situation  really  was.  By  way  of  example,  in  February,  for 
United,  the  lowest  average  daily  load  factor  was  75  percent  on  Wednesday  and 
the  carrier  had  two  days  of  the  week  which  averaged  over  90  percent  and  one 
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day  at  89.1  percent.  During  the  month,  United  operated  168  departures  and  59 
of  them  had  a  load  factor  of  95  percent  or  more.  Frontier's  February  situation 
was  even  worse.  Its  lowest  average  day  was  a  Tuesday,  when  it  experienced  an 
83.2  percent  load  factor.  For  three  days  of  each  week,  the  average  was  over  90 
liercent  and  for  one  other  day  it  was  89.1  percent.  Of  its  total  204  departures 
during  February,  109  were  operated  at  or  in  excess  of  a  95  percent  load  factor. 

From  such  data,  it  became  obvious  to  the  Las  Vegas  parties  that  the  Las 
Vegas-Denver  market  was  being  strangled  by  the  capacity  reduction  agreement, 
particularly  because  it  was  not  being  effectively  monitored  by  either  the  Board 
or  the  air  carriers.  When  the  February  data  became  available  to  the  Las  Vegas 
parties,  they  immediately  tiled  with  the  Board  (March  20,  1974)  a  letter  setting 
forth  the  disastrous  results  of  the  February  experience  and  asking  for  immediate 
revocation  by  the  Board  of  its  approval  of  the  agreement.  Neither  Frontier  or 
United  who  reported  the  February  data,  nor  the  Board  which  received  the  data 
before,  or  at  the  same  time  as,  the  Las  Vegas  parties  took  any  action  on  their 
own  initiative  to  correct  the  situation.  In  response  to  the  letter  filed  by  the  Las 
Vegas  parties.  Frontier  Airlines  did  send  a  letter  to  the  Board  indicating  that 
Frontier  had  been  monitoring  the  load  factors  and  had  concluded  that  the  agree- 
ment in  the  Las  Vegas-Denver  market  should  not  be  continued  beyond  its  then 
current  expiration  date  of  April  28,  1974. 

It  is  no  answer  to  provide,  as  the  Board  did  in  one  of  its  subsequent  orders 
(74-7-105),  that  the  agreement  carriers  must  add  capacity  in  a  market  whenever 
necessary  to  prevent  load  factors  from  averaging  more  than  72  percent  over  any 
2-month  period.  This  condition  can  be  easily  met  simply  by  dumping  extra  section 
capacity  into  the  market  at  the  tail  end  of  the  period.  As  Judge  Seaver  correctly 
pointed  out  in  his  initial  decision  in  the  Capacity  Reduction  Agreements  case,  this 
"solution  would  be  like  closing  the  barn  door  after  the  horse  is  stolen.  Not  only 
would  2  months  of  inadequate  service  have  been  suffered,  but  also  the  momentum 
of  carrier  operations  under  the  agreement  would  be  quite  likely  to  delay  or  pre- 
vent the  addition  of  a  suitable  level  of  .service."  The  Judge's  conclusions  on  the 
need  for  schedule  competition  in  this  industry  are  not  only  manifestly  sound  but 
also  in  keeping  with  the  best  traditions  of  this  country.  The  Las  Vegas  parties 
are  convinced  that  the  only  way  carriers  will  properly  respond  to  the  need  of 
major  markets  is  through  the  stimulus  of  competition.  Carriers  are  much  more 
concerned  about  passenger  inconvenience  and  traffic  loss  if  their  competitor  is 
free  to  add  schedules  to  meet  the  public's  needs.  The  Denver-Las  Vegas  market 
would  have  never  suffered  the  damage  it  did  last  winter  if  it  had  been  served  in  a 
competitive  environment. 

As  noted  previously,  Frontier,  like  a  number  of  other  carriers,  (notably  Braniff, 
Continental.  Delta,  and  Northwest,  among  others)  now  strongly  opposes  capacity 
reduction  agreements  in  general.  Admittedly,  however,  the  opposition  of  these  air 
carriers  is  based  on  their  own  interests  rather  than  the  public  interest.  The  Las 
Vegas-Denver  experience  under  the  capacity  reduction  agreements  clearly  demon- 
strate that  they  are  adA^erse  to  the  public  interest  in  terms  of  passenger  incon- 
venience and  passenger  loss,  as  well  as  resulting  in  a  substantial  revenue  loss  to 
the  Las  Vegas  economy. 

THE   DENVER   CAPACITY   AGREEMENT    WAS    COSTLY    TO    LAS    VEGAS 

It  is  not  possible  to  determine  with  certainty  the  number  of  passengers  in- 
convenienced or  passenger  trips  not  taken  as  a  result  of  the  capacity  reduction 
agreements,  nor  is  it  possible  to  ascertain  with  certainty  the  revenues  which 
were  lost  by  the  Las  Vegas  economy  due  to  the  loss  of  traffic.  However,  based 
upon  the  studies  made  by  American  and  United  Air  Lines  previously  referred 
to,  it  is  possible  to  estimate  approximately  how  many  passengers  were  lost  as  a 
result  of  the  capacity  agreements.  Very  conservative  estimates  would  place  the 
number  of  passengers  lost  l)etween  8.000  and  10,000.  From  local  data,  it  has 
been  determined  that  each  visitor  to  Las  Vegas  stays  an  average  of  2.17  days 
and  spends  $55  a  day  for  purposes  other  than  gambling.  This  means  that  each 
visitor  trip  results  in  non-gambling  revenue  to  the  Las  Vegas  economy  of  ap- 
proximately $120.  As  shown  on  exhibit  6,  with  an  estimated  minimum  passenger 
traflBc  loss  of  approximately  8,400  persons,  this  means  that  the  total  nongambling 
revenue  loss  to  the  Las  Vegas  economy  was  in  excess  of  $1,000,000;  and  this  is 
a  very  conservative  estimate. 
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LAS    VEGAS    POSITION    ON    CAPACITY   REDUCTION    AGKEEMENTS 

From  the  outset,  the  Las  Vegas  parties  were  opposed  to  capacity  reduction 
agreements  in  principle,  and  Las  Vegas'  own  experience  certainly  justifies  this 

opposition  to  such  agreements.  The  Las  Vegas  parties  admit  that  there  may  be 
extreme  circumstances  in  the  future  which  might  occasionally  justify  capacity 
reduction  agreements.  Nonetheless,  the  Las  Vegas  parties  strongly  oppose  ca- 
pacity reduction  agreements  as  a  general  regulatory  practice. 

In  summary,  the  position  of  the  Las  Vegas  parties,  shown  in  abbreviated 
form  on  exhibit  7,  is  as  follows  : 

Capacity  reduction  agreements  should  not  be  permitted  as  a  normal 
regulatory  tool. 

Capacity  reduction  agreements  are  against  the  public  interest.  They  are 
a  constraint  which  results  in  inconvenience  to  or  loss  of  passengers,  as  well 
as  a  revenue  loss  to  the  affected  local  economies. 

Capacity  in  markets  can  be  limited  unilaterally  by  the  air  carriers.  Each 
carrier  possesses  the  necessary  scheduling  freedom  to  effectively  make 
service  changes  in  accordance  with  the  available  fuel  supply,  market  condi- 
tions and  its  own  financial  situation. 

The  stimulus  of  competition  is  necessary  if  reasonably  adequate  service  is 
to  be  provided  in  response  to  market  demands.  Artificial  limitations  im- 
posed by  capacity  agreements  are  not  responsive  to  market  demands. 
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[American  Airlines,  through  their  attorney,  Richard  J.  Fahy,  Jr., 
Esq.,  submitted  the  following  comments  on  Mr.  Taylor's  testimony.] 

American  Aibunes, 

March  13,  1975. 
Stephen  Breyee,  Esq., 

Subcommittee  on  Administrative  Practice  and,  Procedure,  U.S.  Senate,  Wash- 
ington, D.G. 

Dear  Mr.  Breyer  :  During  the  Las  Vegas  presentation  before  Senator  Kennedy 
on  March  4,  1975,  Mr.  Erie  A.  Taylor  presented  several  exhibits  intended  to  show 
that  the  capacity  restraint  agreements  have  reduced  growth  in  Las  Vegas 
markets.  Exhibit  2  of  his  presentation,  in  which  Senator  Kennedy  api>eared  to 
show  great  interest,  allegedly  demonstrated  that  the  Las  Vegas-New  York  and 
Las  Vegas-Chicago  markets  had  shown  much  less  growth  than  total  Las  Vegas 
traffic  excluding  Chicago  and  New  York.  I  wish  to  call  to  your  attention  an 
important  statistical  error  that  undermines  the  validity  of  that  exhibit. 

The  Las  Vegas  exhibit  compares  traffic  only  during  the  fourth  quarters  of 
calendar  years  1971,  1972  and  1973.  It  is  undoubtedly  true  that  traffic  in  the 
fourth  quarter  of  1973  in  the  Las  Vegas-Chicago/New  York  markets  showed  less 
growth  than  in  other  markets.  The  reason  is  that  Trans  World  Airlines,  one  of 
the  tw^o  carriers  in  the  New  York  and  Chicago  markets  was  on  strike  from 
November  5,  1973,  to  December  18,  1973.  While  Las  Vegas  used  O&D  data, 
which  would  measure  traffic  by  all  routings,  it  is  well  established  that  the 
complete  lack  of  service,  and  corresponding  promotion,  by  a  major  carrier  due 
to  a  strike  will  have  a  depressing  effect  upon  total  traffic. 

As  a  result  of  the  TWA  strike,  there  was  far  less  service  provided  in  the  New 
York/Chicago-Las  Vegas  markets  than  contemplated  under  the  Capacity  Re- 
straint Agreements.  During  the  strike  a  total  of  44  weekly  frequencies  were 
operated  in  those  markets,  compared  to  74  weekly  frequencies  that  would  have 
been  allowed  under  the  agreement.  In  fact,  the  TWA  strike  automatically  sus- 
pended the  provisions  of  the  capacity  agreement  during  its  entire  duration. 
Capacity  agreements  were  actually  in  effect  in  those  markets  for  only  17  of  the 
90  days  during  the  fourth  quarter  of  1973. 
Very  truly  yours, 

Richard  J.  Fahy,  Jr.,  Attorney. 

[Mr,  Erie  Taylor,  through  his  attorney,  Mr.  Eichard  P.  Taylor, 
Esq.,  of  Steptoe  &  Johnson,  submitted  the  following  response  to  the 
above  comments  by  American  Airlines.] 

Steptoe  and  Johnson, 

March  27,  1975. 
Stephen  Breyer,  Esq., 

Subcommittee  on  Administrative  Practice  and  Procedure,   U.S.  Senate,  Wash- 
ington, D.C. 

Dear  Mr.  Breyer:  As  you  know,  Mr.  Richard  J.  Fahy,  Jr.,  attorney  for  Ameri- 
can Airlines,  furnished  us  with  a  copy  of  his  March  13,  1975  letter  to  you.  His 
letter  concerned  exhibit  2  of  Mr.  Erie  A.  Taylor's  presentation  before  Senator 
Kennedy  on  March  4,  1975  regarding  the  detrimental  impact  of  capacity  reduc- 
tion agreements  on  Las  Vegas.  Mr.  Fahy's  letter  attacks  the  validity  of  exhibit  2. 
Consequently,  I  am  submitting  this  letter  in  rebuttal  to  his  letter. 

The  Las  Vegas  parties,  represented  by  Mr.  Taylor  at  the  March  4  hearing, 
acknowledge  that  the  period  used  to  show  the  impact  of  capacity  reduction 
agreements  on  the  traffic  growth  in  the  Las  Vegas-Chicago  and  Las  Vegas-New 
York  markets  was  one  during  which  Trans  World  Airlines,  one  of  the  agree- 
ment carriers  in  these  markets,  was  on  strike  part  of  the  time.  However,  as  will 
be  explained,  the  TWA  strike  does  not  invalidate  the  conclusion  drawn  from  the 
traffic  growth  data  presented  in  exhibit  2. 

Exhibit  2  showed  that  the  passenger  traffic  growth  rate  declined  substantially 
in  the  period  during  which  the  capacity  reduction  agreement  was  in  effect  over 
the  corresponding  period  of  a  year  earlier.  In  the  case  of  the  Las  Vegas-New 
York  market  there  was  a  decline  in  the  absolute  traffic  numbers  during  the 
capacity  agreement  period  from  the  volumes  of  the  preceding  year,  or  a  negative 
growth  rate.  American  attributes  this  to  the  TWA  strike,  pointing  out  that  fewer 
flights  were  provided  than  would  have  been  provided  if  TWA  had  not  been  on 
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strike.  While  this  is  so  to  some  extent  (the  traffic  volumes  related  to  the  entire 
3-month  quarter  during  which  the  carriers  operated  94  percent  of  the  maximum 
departures  the  agreement  would  permit),  it  is  obvious  that  the  reason  additional 
flights  were  not  provided  by  the  remaining  agreement  carrier  in  these  markets 
to  make  up  for  those  not  provided  by  TWA  was  because  of  the  "protective" 
aspect  of  the  capacity  reduction  agreements.  The  agreements,  as  you  know, 
are  written  so  as  to  divide  markets  between  the  carriers  according  to  agreed 
ui)on  shares.  In  the  case  of  some  other  Las  Vegas  markets  not  covered  by  ca- 
pacity agreements  but  in  which  TWA  is  one  of  the  carriers  providing  service, 
declines  in  traffic  growth  were  not  experienced.  While  the  Las  Vegas-Chicago 
market  grew  by  only  two  percent  and  the  Las  Vegas-New  York  market  declined 
by  21  percent,  the  Las  Vegas-St.  Louis  market,  served  by  TWA  and  Frontier 
Airlines,  grew  8  percent,  and  the  Las  Vegas-Boston  market,  served  by  TWA 
and  United  Air  Lines,  increased  by  11  i>ercent. 

The  Las  Vegas  parties  do  not  wish  to  enter  into  a  continuing  debate  with 
American  Airlines  on  this  issue.  However,  it  was  felt  that  a  further  clarification 
of  the  record  was  necessary  if  the  subcommittee  is  to  have  sufficient  data  on 
which  to  base  its  findings  and  conclusions.  Should  the  subcommittee  have  any 
questions  concerning  the  data  presented  in  this  letter  or  desire  additional  infor- 
mation the  Las  Vegas  parties  will  be  happy  to  provide  it. 
Sincerely, 

RiOHABD  P.  Taylor, 
Washington  Counsel, 
for  the  Las  Vegas  Parties. 

[The  prepared  statement  of  Robert  J,  Aaronson  follows:] 

Prepared  Statement  of  Robert  J.  Aaronson,  Administrator,  State  Aviation 
Administration,   Maryland   Department  of  Transportation 

My  name  is  Robert  J.  Aaronson.  As  Administrator  of  the  State  Aviation  Admin- 
istration of  the  Maryland  Department  of  Transportation,  I  am  responsible  for 
the  management  and  operation  of  Baltimore-Washington  International  airport 
(BWI).  On  behalf  of  the  State  of  Maryland  I  want  to  express  our  appreciation 
for  this  opportunity  to  relate  to  you  some  of  our  experiences  which,  we  believe, 
are  important  for  you  to  know  in  making  a  practical  assessment  of  the  Civil 
Aeronautics  Board's  authority  to  exempt  airlines  from  the  antitrust  laws  and 
the  capacity  reduction  agreements. 

Baltimore-Washington  International  airport,  then  known  as  "Friendship," 
was  opened  to  commercial  airline  service  in  June  1950.  At  that  time,  it  was  the 
most  advanced  airport  in  the  nation. 

Through  many  years  that  followed.  Friendship  airport  served  the  airlines  and 
traveling  public  well.  In  1957  the  airport  was  the  east  coast  terminus  of  the 
recordbreaking  transcontinental  flight  by  the  first  Boeing  707  jetliner,  and  two 
years  later,  was  the  scene  of  federal  certification  ceremonies  for  the  Douglas 
bC-8.  In  1962  with  the  opening  of  Dulles  International  Airport,  the  Washington- 
Baltimore  area  acquired  its  second  major  airport  for  long-distance  travel.  This 
was  and  continues  to  be  a  healthy  situation  in  view  of  the  needs  of  this  widely 
dispersed  region.  I  have  to  note,  however,  that  the  early  pressures  brought  to 
bear  on  the  airlines  by  FAA  officials  to  use  Federally-owned  Dulles  Airport  began 
to  be  seen  by  Friendship's  operators  as  an  unnatural  competitive  circumstance. 

By  the  latter  sixties.  Friendship,  for  various  reasons,  had  fallen  behind  industry 
growth  and  its  terminal  facilities  were  generally  considered  inadequate  by  both 
passengers  and  the  airlines.  Recognizing  the  importance  of  the  airport  to  the 
Maryland/Virginia/D.C.  region,  the  State  of  Maryland  purchased  the  airport  and 
in  July,  1972,  the  State  Aviation  Administration,  which  is  part  of  the  Maryland 
Department  of  Transportation,  took  over  responsibility  for  its  oi^eration. 

In  January,  1973.  Maryland  Secretary  of  Transportation  Harry  R.  Hughes  and 
I  announced  a  plan  to  improve  and  modernize  all  the  airport's  facilities  and 
services.  Contracts  for  the  .$50.5  million  reconstruction  phase  are  now"  being  let 
and  the  project  is  planned  for  completion  by  1977.  The  new  terminal  will  be  cap- 
able of  serving  up  to  11.2  million  air  travelers  annually  with  a  maximum  of  ease 
and  convenience. 

You  will  find  attached  to  our  written  submission  a  summary  description  of 
what  we  are  doing  to  give  our  airport  a  new  identity.  Our  goal,  of  course,  is  to  use 
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every  available  resource  to  reestablish  and  maintain  Baltimore-Washington  In- 
ternational airport  as  a  modern,  convenient  facility  and  to  help  its  air  carriers 
promote  and  develop  their  services  to  that  substantial  segment  of  the  traveling 
public  in  the  Baltimore-Washington  area  ))est  served  from  our  location. 

CAPACITY    RKDITCTION    AGREEMENTS    HAVE    BEEN    DEMONSTRATED    TO    BE    HARMFUL    TO 

THE    PUBLIC    INTEREST 

As  an  airport  administrator  I,  of  course,  profess  no  special  expertise  as  to  the 
abstract  merits  or  demerits  of  exemption  of  anyone  from  the  antitrust  laws.  I 
have,  however,  become  very  sensitive  to  the  disadvantages  we  have  experiencetl 
which  seem  to  intensifv  in  direct  proportion  to  the  disappearance  of  open  com- 
petition among  the  airlines.  To  that  extent  we  do  seriously  question  the  apparent 
attitude  of  several  current  CAB  members  not  only  that  airline  competition  is 
inherently  bad,  but  that  it  must  be  systematically  stamped  out  while  maintaining 
a  deaf  ear  to  anyone  who  maintains  otherwise. 

I  can  best  illustrate  the  disadvantages  to  us  in  this  policy  by  describing  our 
unfortunate  experiences  in  recent  years  with  capacity  reduction  agreements.  Our 
experience  bears  out  many  of  the  findings  of  Administrative  Law  Judge  E.  Robert 
Seaver  in  his  initial  decision  in  the  CAB's  Capacity  Reduction  Agreements  case. 
As  you  know.  Judge  Seaver  found  that  decreases  in  capacity  in  the  agreement 
markets  have  lowered  the  quality  of  service  provided  in  terms  of  delays,  discom- 
fort, inconvenience  and  frustration. 

A  quality  of  service  influencing  factor  especially  felt  by  BWI  is  the  increase  in 
multistop  flights  following  the  reduction  in  nonstop  flights  in  all  agreement  mar- 
kets. Judge  Seaver  noted  further  that  there  has  been  no  corresponding  decrease 
in  fares,  and  that  it  cannot  be  found  on  the  record  that  this  decline  in  service 
would  be  .iustified  even  if  the  fare  were  reduced  accordingly. 

During  the  iieriod  October  1971  to  April  1973,  nonstop  passenger  service  offered 
by  American,  TWA  and  United  in  the  Baltimore/Washington-Los  Angeles  market 
was  limited  by  a  CAB-approved  capacity  agreement.  That  capacity  agreement 
was  extended  by  the  Board  on  an  interim  basis  until  March  15,  1974,  and  its 
further  continuance  is  a  subject  of  the  Capacity  Reduction  Agreement  case  now 
before  the  Board.  During  the  time  the  capacity  agreement  has  been  in  force,  the 
agreement  carriers  all  but  eliminated  nonstop  service  between  BWI  and  Los 
Angeles.  Prior  to  the  implementation  of  the  capacity  agreement,  BWI  never  had 
less  than  two  daily  nonstop  flights  to  Los  Angeles  and  in  1969  offered  as  many  as 
ten  nonstop  flights  a  day.  BWI  now  has  only  an  eastbound,  overnight  flight  oper- 
ated by  TWA  which  arrives  at  6:00  a.m.  Baltimore  is  the  only  city  among  the 
nation's  top  twenty  population  centers  without  nonstop  round  trip  service  to  Los 
Angeles. 

The  multistop  transcontinental  service  which  passengers  from  BWI  were  forced 
to  utilize  following  implementation  of  the  agreement  is  wholly  inadequate  to  serve 
their  needs.  INIultistop  is  inherently  inconvenient  and  discourages  marginal  trav- 
elers from  using  air  transportation.  Such  flights  lack  the  improved  food,  service, 
and  other  amenities  which  are  generally  available  on  nonstop  transcontinental 
flights. 

CAPACITY    REDUCTION    AGREEMENTS    ADVERSELY    AFFECT    SERVICE    PROVIDED    AT 
INDIVIDUAL  AIRPOHTS  WITHIN   A  :MULTIAIRP0RT  AGREE^tENT  POINT 

Experience  has  shown  that  the  carriers  can  safely  ignore  considerations  of 
public  demand  and  convenience  with  nniltiairport  agreement  points  and  reduce 
service  at  one  such  airport  below  acceptalile  levels  without  suffering  a  substantial 
loss  of  traffic.  This  scheduling  phenomenon  was  argued  to  the  Board  by  Mary- 
land early  in  its  experience  with  capacity  agreements,  but  the  Board's  response 
at  that  time  was  that  even  under  restraints,  remaining  "competitive  forces 
should  still  operate  to  produce  a  pattern  of  schedules  most  appropriately  related 
to  demand."  The  Board  uttered  that  statement  in  1972.  Ever  since,  the  error 
of  the  Board's  as.sumption  that  competitive  forces  would  operate  normally  under 
capacity  restraints  in  a  market  like  Wasliington-Baltimore  has  been  painfully 
demonstrated. 

Judge  Seaver  noted  what  has  happened  and  explained  why  the  agreement 
carriers  are  not  forced  by  competitive  pressures  to  meet  demand  at  BWI : 

[t]he  carriers  describe  this  as  a  "sheltered  market."  where  they  feel  they 
can  successfully  force  the  passengers  to  use  other  aii-ports  or  to  use  multi- 
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stop  service  without  n  siilistautial  loss  of  traffic.  Total  service  in  this  market 
was   reduced   by   43.4   perceut   after   the   a.ureeuient   went    into   effect.   This 
decrease   in    nonstop   service   and   total   service   has   sifiiiificantly   impaired 
the  seneratiou  of  traffic  in  this  market   and  has  resulted  in  public  incon- 
venience and  a  failure  to  provide  ample  flights.  .  .  .   [T]his  is  an  example 
of  the  t.vpe  of  harm  that  attends  the  elimination  of  capacity  competition. 
( Initial  Decision,  hereinafter  "LD.,"'  p.  02). 
The  so-called   '"sheltered  market  .i?anil)it."  a  .scheduling  tactic,  was  described 
by  tlie  principal  witness  for  American  Airlines.  Mr.  Randall  -Malin.  at  the  CAB 
hearing  on  capacity  reduction  agreements,  lie  indicated  this  tactic  consists  of 
taking  flights  out  of  a   market,   for  u.se  wherever  needed  elsewhere,  when  the 
airline  has  nothing  to  lose  becau.se  the  public  in  the  caiuiibalized  market  happens 
to  have  no  alternative  Iiut  to  use  remaining  .service  offered  liy  that  airline  at 
the  same  or  a  nearby  airport. 

The  scheduling  decisions  of  each  carrier  are  influenced  to  a  surprising  degree 
l)y  the  desire  whenever  po.ssible  to  match  fretjaeneies  in  a  given  market  with 
the  fre(iuencies  offered  Ity  other  carriers.  This  concern  for  the  importance  of 
meeting  fre(|uency  competion  lias  special  impact  at  a  multiairport  point  when 
a  capacity  reduction  agreement  is  introduced  setting  very  low  limits  on  area  wide 
fre(iuencies.  When  a  carrier  for  whatever  reason  begins  to  indicate  a  scheduling 
preference  for  one  of  the  several  airports  at  the  niultiairiiort  point,  the  other 
carriers  gradually  will  follow  suit.  Since  the  upi)er  limit  of  frequency  is  estab- 
lished l)y  the  capacity  agreement,  the  natural  source  of  additional  frecpiencies 
for  the  preferred  airport  will  be  flights  from  the  other  airport  in  the  area  l>ecause 
such  changes  effect  no  net  increase  in  the  fretjuency  level  in  the  market.  This 
gaml)it  can  be  implemented  with  no  risk  to  the  airline  even  though  the  trans- 
planted flight  was  profitable  at  its  former  location,  only  because  the  absence 
of  alternative  choices  available  to  passengers  at  the  ■•sheltered"  location  forces 
them  to  contiiuie  using  the  same  airline.  They  must  either  take  less  desirable 
multistop  flights,  if  availalde.  or  travel  to  tlie  preferred  airport. 

The  carriers  have  relied  on  the  sheltered  market  concept  to  divert  their  Lcs 
Angeles  nonstop  service  from  BWI  to  Dulles.  Xo  round  trip,  nonstop  service  to 
Los  Angeles  is  now  available  at  BWI.  Dulles,  by  comiiarison.  offers  at  least 
four  round  trip,  nonstop  flights  daily,  and  some  days  provides  as  many  as  six  non- 
stop flights  to  Los  Angeles.  In  fact,  while  BWI  has  suffered  a  42  percent  reduction 
in  available  seats  during  the  time  the  capacity  reduction  agreements  have  been 
in  force,  there  has  actually  l>een  an  increase  in  seats  at  Dulles. 

Thus,  de.spite  the  Board's  misplaced  confidence  in  the  operation  of  competitive 
market  forces  to  pre.serve  scheduling  patterns  related  to  demand,  our  experience 
under  capacity  agreements  has  been  that  cai'riers  have  given  in  to  the  tempta- 
tions of  frequency  competition  at  Dulles  and  have  been  protected  in  their  dis- 
regard for  demand  that  is  pi'esent  at  BWI.  The  failure  of  an  agreement  carrier 
to  provide  satisfactory  service  at  BWI  does  not  expose  it  to  the  economic  sanc- 
ti(ms  that  would  be  present  in  a  competitive  situation.  Each  carrier  knows  that 
the  public  at  BWI  must  accept  the  service  that  is  offered  unles.s  its  eomi>etitors 
(iffer  something  better.  The  competitor  is  not  in  a  position  to  offer  something 
better  because  to  do  .so  would  retiuire  it  to  remove  fre(juencies  at  the  preferred 
airport,  resulting  in  pre.sumed  (but  often  imaginary)  injury  to  it.s  competitive 
position  there. 

Scheduling  practices  of  the  agreement  carriers  are  naturall.v  motivated  first 
by  considerations  of  financial  self-interest.  Pulilic  convenience  is  (pute  .secondary, 
if  not  entirely  ab.sent,  as  an  influencing  factor.  With  guaranteed  stabilization  of 
frequencies  at  a  low  level  within  a  multi-airport  point,  the  agreement  carrier.s 
can  take  advantage  of  the  sheltered  market  concept  not  only  to  maximize  the 
effect  of  frequency  competition,  but  al.so  to  transfer  capacity  from  the  other 
airiKji't  to  any  other  market  where  a  competitive  advantage  may  he  achieved. 
The  financial  incentive  for  the  agreement  carriers  in  the  Baltimore/Washington- 
Los  Angeles  nmrket  has  been  to  preserve  a  competitive  position  at  the  preferred 
airport.  Dulles,  by  matching  frecpiencies  in  scheduling  with  other  carriers.  The 
interests  of  the  traveling  public  at  the  sheltered  airport.  BWI.  have  been  ignored 
with  relative  impunity.  Thus,  the  competitive  forces  that  infiuence  airline  sched- 
uling permit  the  carriers  to  ignore  demand  in  a  given  market  contrary  to  the 
Board's  previous  assumptions. 

While  capacity  agreements  have  been  found  to  be  inherently  detrimental  to 
the  public  interest  by  imposing  inconvenience  and  hardship  on  travelers  as  a 
result  of  the  reduction  in  service,  they  have  created  special  difficulties  in  the 
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Baltimore/Washington  area  since  the  agreement  carriers  have  concentrated 
transcontinental  service  at  Dulles.  BWI  is  unique  among  the  area's  three  major 
airports  in  that  BWI  readily  services  the  downtown  areas  of  both  Baltimore  and 
Washington  and  its  primary  service  area  contains  80  percent  of  the  population 
in  the  Baltimore/Washington  area.  Moreover,  BWI  is  the  only  airport  in  the 
Baltimore/Washington  area  which  can  provide  Baltimore  residents  with  adequate 
nonstop  service  to  Los  Angeles.  As  the  Board  itself  has  recognized,  service  to 
Dulles  can  in  no  way  be  determined  adequate  service  to  Baltimore  inasmuch  as 
Baltimore  is  75  miles  from  Dulles. 

THE  CARRIERS  HAVE  DEMONSTRATED  THAT  THEIR  DESIRE  FOR  CAPACITY  REDUCTION 
AGREEMENTS  HAS  NO  FOUNDATION  IN  ANY  vSERIOUS  TRANSPORTATION  NEED  OR  IM- 
PORTANT PUBLIC  BENEFIT 

The  fundamental  argument  advanced  by  the  carriers  in  favor  of  capacity 
agreements  is  that  the  operation  of  unrestrained  competitive  forces  sentences 
them  inevitably  to  incur  financial  losses.  The  findings  of  Judge  Seaver  completely 
reject  these  contentions : 

On  average,  the  member  carriers  are  experiencing  adequate  returns  in  the 
agreement  markets.  The  load  factors  in  the  agreement  markets  exceed  break- 
even levels  and  they  will  do  so  even  in  the  absence  of  the  agreement.  The 
prospects  for  traflBc  gi'owth  are  good  and  no  showing  was  made  that  the 
agreement  carriers  are  facing  an  economic  plight  to  an  extent  that  would 
cause  for  the  public  interest.  (I.  D.,  p.  85) . 

Economic  analysis  of  the  carriers'  financial  need  for  capacity  restraints  in  the 
Baltimore/Washington-Los  Angeles  market  reveals  that  in  the  absence  of  a 
capacity  agreement,  all  three  carriers  in  the  market  can  expect  to  earn  with  ease 
a  full  return  on  their  investment  and  more.  No  objection  is  raised  to  the  carriers 
enjoying  excessive  profits  except  where  these  must  be  realized  at  the  expense  of 
the  traveling  public  by  unwarranted  curtailment  of  service.  The  justification 
for  a  capacity  reduction  can  hardly  be  that  it  is  in  the  public  interest  to  assure 
carriers  exorbitant  profits  where  additional  plane  service  would  reduce  profit 
to  normal  or  above  normal  levels. 

In  conclusion,  the  nearly  complete  withdrawal  at  BWI  of  nonstop  service  in  the 
Baltimore/Washington-Los  Angeles  market  by  the  agreement  carriers  raises  seri- 
ous questions  about  the  use  of  capacity  agreements  as  a  valid  regulatory  tool  of 
the  Civil  Aeronautics  Board.  Relying  on  the  sheltered  market  concept,  the  carriers 
safely  ignore  consumer  demand  at  BWI  and  the  serious  inconvenience  visited 
upon  the  travelers  who  rely  on  BWI  for  their  transportation  needs.  Certainly 
only  a  clear  demonstration  of  economic  necessity  l)y  the  carriers  could  justify 
CAB  approval  of  capacity  agreements  in  view  of  their  adverse  impact  on  the 
public  interest.  However,  all  available  evidence  indicates  that  the  carriers,  at 
least  in  the  Baltimore/Washington-Los  Angeles  market,  will  earn  extremely 
healthy  profits  without  capacity  agreements  and  will  generate  unconscionable 
profits  if  capacity  agreements  become  a  permanent  regulatory  tool  of  the  CAB. 


Mr.  O'Melia,  we  welcome  you  back  here  to  the  subcommittee,  and 
Mr.  Timm,  we  welcome  you  here  also. 

It  has  been  brought  to  my  attention,  that  there  is  a  story  in  today's 
Washing-ton  Star  newspaper  about  INIr.  Gingery's  death.  I  have  not 
had  a  chance  to  look  at  this  since  we  are  conducting  these  hearings.  It 
ia  a  matter  that  you  are  aware  of,  as  we  are.  Perhaps  you  would 
like  to  make  a  comment.  If  not,  we  would  like  to  proceed  with  your 
testimony. 

[The  newsi:)aper  story  referred  to  was  "CAB  Officer's  Suicide  Note 
Lists  Eight  Airlines"  which  appeared  in  the  Washington  Star,  p.  1, 
on  March  4,  1975.  The  story  discusses  a  letter  written  by  ^Nlr.  William 
GingeiT,  Director,  Bureau  of  Enforcement,  Civil  Aeronautics  Board, 
to  the  subcommittee  and  the  failure  of  the  CAB  to  fully  investigate  cer- 
tain violations  of  the  Federal  campaign  laws.  These  matters  were  the 
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subject  of  the  subcommittee's  hearing  on  March  21, 1975.  Mr.  Gingery's 
letter  is  inserted  in  the  record  of  that  day,  p.  2300,  below.] 

Mr.  O'Meija.  Thank  you.  I  have  no  comment  to  make. 

Senator  Kennedy.  Fine.  We  want  to  welcome  you  back  to  our  sub- 
committee. We  appreciate  all  the  time  you  have  given  us  during  this 
period  of  the  hist  month  or  so,  and  we  look  forward  to  your  comments 
this  morning. 

STATEMENTS  OF  RICHARD  J.  O'MELIA,  ACTING  CHAIRMAN,  CIVIL 
AERONAUTICS  BOARD  AND  ROBERT  TIMM,  MEMBER,  ACCOM- 
PANIED BY  STEPHEN  GROSS,  ASSOCIATE  GENERAL  COUNSEL,  CAB 

Mr.  O'Melia.  Thank  you.  Senator. 

I  am  again  pleased  to  appear  before  the  subcommittee.  I  understand 
that  the  primary  matter  that  we  are  discussing  is  the  Board's  action 
concerning  capacity  reduction  agreements.  I  have  prepared  and  sub- 
mitted a  statement  for  the  record  which  sets  forth  the  history  of  the 
Board's  actions  concerning  these  agreements,  and  which  discusses  the 
legal  theories  and  precedents  involved.  Rather  than  take  the  subcom- 
mittee's time  to  read  this  document,  I  would  like  to  summarize  it.  To 
start  with,  the  Board  will  hear  oral  argument  tomorrow  in  the  Ca- 
pacity Reduction  case,  docket  22908.  The  case  is  one  in  which  full 
evidentiary  proceedings  have  been  held  concerning  the  anticompeti- 
tive effects  of  capacity  reduction  agreements  and  their  general  eco- 
nomic desirability.  Tlie  Departments  of  Justice  and  Transportation, 
together  with  numerous  other  persons  participated  in  these  proceed- 
ings. The  administrative  law  judge  found  that  the  transcontinental 
capacity  of  the  agreements  before  him  to  be  adverse  to  the  public 
interest. 

In  these  circumstances  I  am  sure  that  you  can  appreciate  why  it 
would  be  inappropriate  foi-  me  or  Mr.  Timm  to  comment  on  the  merits 
of  the  pending  proceeding.  Further,  my  remarks  are  not  intended  to 
suggest  my  views  in  this  case,  or  to  indicate  W'hat  my  position  would 
have  beenhad  I  been  a  member  of  the  Board  when  most  of  the  prior 
capacity  agreements  were  approved  prior  to  my  taking  office. 

cab's    statutory   authority   to   immunize  agreements   from   the 

antitrust  law 

The  Federal  Aviation  Act  makes  it  plain  that  Congress  contemplated 
that  carriers  might  enter  into  agreements  which  would  limit  competi- 
tion through  control  of  carriers,  seating  and  scheduling  practices. 
That  is  section  412  [49  U.S.C.  1382  (1970)  ]  which  specifically  provides, 
among  other  things,  that  the  carrier  may  file  agreements  for  control- 
ling and  regidating  wastefid  competition,  and  further  that  they  may 
file  agreements  for  regulating  their  schedules  and  character  of  services. 

However,  the  Board  is  required  either  to  approve  or  disapprove  any 
agreement  filed  with  it,  and  it  has  rules  which  permit  interested  per- 
sons to  file  comments  in  support  of  or  in  opposition  to  these  agreements. 

If  the  Board  approves  an  agreement,  section  414  of  the  act  [49 
U.S.C.  1384  (1970)1  removes  any  restraint  from  the  antitrust  laws 
which  might  otherwise  attach.  In  view  of  these  provisions,  there  have 
been  numerous  filings  over  the  years  of  carrier  agreements  which  con- 
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trol  or  restrict  competitive  practices,  in  respect  to  the  Board  and  the 
Board's  decisions  in  respect  to  them. 

[The  statutory  provisions  referred  to  above  follow,  as  they  appear  in 
the  United  States  Code  Annotated :] 

§1382.    Pooling  and  other  agreements;  filing;  approval  by  Board 

(a)  Every  air  carrier  shall  file  with  the  Board  a  true  copy,  or,  if  oral,  a  true 
and  complete  memorandum,  of  every  contract  or  agreement  (whether  enforce- 
able by  provisions  for  liquidated  damages,  penalties,  bonds,  or  otherwise)  affect- 
ing air  transportation  and  in  force  on  the  effective  date  of  this  section  or  here- 
after entered  into,  or  any  modification  or  cancellation  thereof,  between  such 
air  carrier  and  any  other  air  carrier,  foreign  air  carrier,  or  other  carrier  for 

pooling  or  apportioning  earnings,  losses,  traflic,  service,  or  equipment,  or  re- 
lating to  the  establishment  of  transportation  rates,  fares,  charges,  or  classifica- 
tions, or  for  preserving  and  improving  safety,  economy,  and  efiiciency  of  operation, 
or  for  controlling,  regulating,  preventing,  or  otherwise  eliminating  destruc- 
tive, oppressive,  or  wasteful  competition,  or  for  regulating  stops,  schedules,  and 
character  of  service,  or  for  other  cooperative  working  arrangements. 

(b)  The  Board  shall  by  order  disapprove  any  sucli  contract  or  agreement, 
whether  or  not  previously  approved  by  it,  that  it  finds  to  be  adverse  to  the  public 
interest,  or  in  violation  of  this  chapter,  and  shall  by  order  approve  any  such 
contract  or  agreement,  or  any  modification  or  cancellation  thereof,  that  it  does 
not  find  to  be  adverse  to  the  public  interest,  or  in  violation  of  this  chapter ;  except 
that  the  Board  may  not  approve  any  contract  or  agreement  between  an  air  carrier 
not  directly  engaged  in  the  operation  of  aircraft  in  air  transportation  and  a  com- 
mon carrier  subject  to  the  Interstate  Commerce  Act,  as  amended,  governing  the 
compensation  to  be  received  by  such  common  carrier  for  transportation  services 
performer  by  it.  Pub.  L.  85-726,  Title  IV.  §  412,  Aug.  23.  1958.  72  Stat.  770. 

§  1384.    Legal  restraints 

Any  person  affected  by  any  order  made  under  sections  1378,  1379,  or  1382  of  this 
title  shall  be,  and  is  hereb.v,  relieved  from  the  operations  of  the  "antitrust  laws", 
as  designated  in  section  12  of  title  15,  and  of  all  other  restraints  or  prohibitions 
made  by,  or  imposed  under,  authority  of  law.  insofar  as  may  be  necessary  to 
enable  such  person  to  do  anything  authorized,  approved,  or  required  by  such 
order.  Pub.  L.  85-726,  Title  IV,  §  414.  Aug.  23,  1958,  72  Stat.  770. 

Mr.  O'Melia.  The  largest  case  in  this  area  is  the  Local  Cartage  case 
in  1952.  The  case  stated  that  the  Board  in  considering  an  agreement 
which  would  seriously  restrict  competition  between  carriers  should  not 
grant  approval,  and  I  quote:  "unless  there  is  a  clear  showing  that  the 
agreement  is  required  by  a  serious  transportation  need,  or  in  order  to 
secure  important  public  benefits." 

The  only  judicial  precedent  in  this  precise  area  of  capacity  agree- 
ment thus'far  is  the  Ah'  Line  Pilots  Association  v.  CAB  [475  F.2d  900 
(D.C.  Cir.  1973)].  The  court  there  held  that  the  Board  could  consider 
an  approved  capacity  reduction  agreement  without  a  formal  eviden- 
tiary hearing,  or,  such  hearings  Mere  unnecessary  to  obtain  the  infor- 
mation necessary  to  a  decision. 

The  court  also  affirmed  the  action  by  the  Board  in  approving  the 
agreements  involved.  That  agreement  was  a  1971  agreement  between 
American,  TWA,  and  Ignited  limiting  their  nonstop  frequencies  in 
four  major  transcontinental  markets. 

I  call  attention  to  these  matters  to  point  out  that  the  Board  in  con- 
sidering these  agreements  is  proceedin.q-  under  the  congressional  guide- 
lines that  are  spelled  out  in  the  statute,  and  in  light  of  past  Board  de- 
cisions in  this  area  which  has  received  iudicial  sanction. 

[The  court  opinion  referred  to  and  the  major  orders  of  the  CAB 
involving  the  capacity  reduction  apreements  are  inserted  at  the  end 
of  the  testimony  of  Mr.  O'Melia  and  Mr.  Timm.] 
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CAB    STANDARDS    FOR    GRAXTING    OR    DEXYIXG    A    FULL    HEARING    OX    PRO- 
POSED  CAPACITY   REDUCTION'   AGREEMENTS 

Senator  Kennedy.  At  this  point  here,  as  I  understand  it,  the  stand- 
ard required  that  there  be  a  clear  showing  of  public  benefit  before  you 
approve  anticompetitive  agreements  such  as  these,  and  as  I  understand 
it,  the  CAB  has  been  approving  these  agreements  every  6  months  for 
4  years  without  pulilic  liearings  or  an  evidentiary  record. 

How  can  the  ( WB  do  this  in  light  of  the  Local  Cartage  case  ? 

How  can  the  CAB  do  this  in  light  of  the  local  cartage  case  require- 
ment that  there  be  a  clear  showing?  It  is  very  difficult  to  see  how  there 
could  be  a  clear  showing  unless  there  is  some  record  or  some  public 
hearings  of  cases  where  there  are  factual  disputes  between  the  parties. 

Maybe  you  or  Mr.  Timm  would  like  to  comment  on  that. 

Mr.  O'Melia.  I  would  just  like  to  continue.  I  think  it  might  add 
something. 

Whether  the  Board  should  approve  a  particular  agreement  depends 
upon  all  of  the  circumstances  involved,  and  a  careful  weighing  and 
balancing  of  the  public  interest  considerations  that  are  presented.  As 
in  any  other  matter  calling  for  the  application  of  judgment  and  dis- 
cretion, there  undoubtedly  is  room  for  different  views  concerning  the 
desirability  of  particular  agreements.  The  point  is  that  the  Board  in 
considering  these  matters  is  proceeding  under  the  congressional  guide- 
lines which  are  spelled  out  in  the  statute,  and  in  light  of  past  Board 
decisions  in  this  area  which  have  received  judicial  sanction. 

The  case  the  Board  will  hear  tomorrow  is  this  kind  of  agreement. 
The  other  kind  of  capacity  agreement  has  been  those  related  to  the 
fuel  shortage,  and  in  terms  of  fuel-related  agreements,  the  Board  has 
approved  a  total  of  26  for  domestic  and  overseas  operations,  and  18  in 
international  operations.  The  details  of  all  these  various  agreements 
are  set  forth  in  my  prepared  statement. 

In  closing,  I  would  like  to  emphasize  that  the  Board  has  approved 
these  agreements  in  the  past  based  on  special  circumstances  in  the  air- 
line industry.  The  Board  has  now,  as  I  mentioned,  the  oral  argument 
case  tomorrow,  and  has  a  massive  record  pertaining  to  these  agree- 
ments and  the  initial  decision  of  the  administrative  law  judge. 

The  purpose  of  this  proceeding  was  to  conduct  a  full  examination 
of  the  pros  and  cons  of  the  capacity  agreement.  I  am  sure  the  Board 
will  take  a  hard  and  fresh  look  at  the  issue  of  the  capacity  reduction 
agreements,  and  I  can  assure  the  subcommittee  that  I  approach  this 
proceeding  without  any  preconceived  ideas. 

[As  of  June  1.  1975  the  CAB  had  not  announced  a  decision  in  this 
case.] 

Mr.  Chairman.  I  will  be  happy  to  try  to  answer  those  questions  that 
I  feel  I  can. 

Senator  Kennedy.  To  get  back  to  this  question,  maybe  it  should  be 
directed  to  Mr.  Timm.  We  have  listened  in  the  course  of  the  morning 
to  the  presentations  that  have  been  made  by  the  spokesmen  for  Las 
Vegas  and  Baltimore  that  raise  some  serious  questions  about  the  fact- 
ual consideration.  And  yet,  we  saw  that  these  capacity  agreements 
were  approved  in  1971  and  1972.  Without  any  hearings  before  their 
approval.  What  comment  can  you  make  ? 
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Mr.  O'Melia.  Maybe  wo  should  have  our  general  counsel,  who  is  the 
counsel  for  Mr.  Timm  and  myself,  whether  we  should  go  into  these 

areas?  •    •    -i- 

Senator  Kennedy.  I  am  not  interested  in  a  matter  that  is  indirectly 
before  you  at  this  time.  But,  I  am  going  to  the  periods  of  1971-73, 
and  the  various  agreements  that  were  approved.  As  a  matter  of  fact, 
I  understand  that  as  recently  as  last  month  an  agreement  was 
approved. 

What  we  are  looking  at,  really,  are  the  policies  and  procedures 
that  have  been  followed  by  the  Board  in  those  particular  cases.  We 
would  not  expect  you  to  make  any  comment  on  anything  that  is  before 
the  Board  at  the  hearing  tomorrow. 

Mr.  Gross.  As  I  understand  your  question,  Senator  Kennedy,  you 
are  returning  to  your  earlier  remark  about  problems  in  determining 
serious  transportation  needs  absent  evidentiary  type  proceedings.  Is 
that  the  gist  of  your  questions  ? 

Senator  Kennedy.  Where  there  are  factual  disputes,  which  there 
were. 

Mr.  Gross.  I  think  that  the  Board  would  generally  agree,  when  there 
are  factual  disputes  that  the  hearings  before  administrative  law 
judges  generally  are  the  way  to  resolve  them. 

Senator  Kennedy.  Could  you  speak  up  just  a  little  bit. 

Mr.  Gross.  On  the  other  hand,  I  think  you  should  be  aware  that  a 
very  considerable  amount  of  data  is  available  to  the  Board,  has  been 
available  to  the  Board  in  all  of  the,  cases  involving  the  capacity  agree- 
ments. The  pleadings  tend  to  be  relatively  extensive,  and  the  Board's 
staff  has  very  considerable  data  available  to  it  which  is  not  incor- 
porated in  the  pleadings.  That  data  is  used  by  the  staff  and  by  the 
Board  itself  in  arriving  at  a  decision. 

Beyond  that  you  have  a  question  of  timeliness.  In  practically  all  of 
the  capacity  cases  the  capacity  agreements  that  the  Board  faced,  the 
question  was  what  to  do  right  now.  A  hearing  takes  a  year  or  more, 
perhaps  two,  and  I  think  the  orders  speak  for  themselves  in  expressing 
the  Board's  view  that  something  outght  to  be  done  right  away. 

Senator  Kennedy.  Why  ?  As  I  understand  it,  most  of  tlie  airlines 
are  against  it,  and  most  of  the  communities  affected  had  great  reser- 
vations about  it.  What  was  the  sense  of  urgency,  in  1971  and  1972? 

Mr.  Goss.  In  those  days  we  were  faced  with  three  agreement  cases 
involving  great  amounts  of  money.  That  looked  like  it  was  going  to  go 
on  further;  it  was  just  not  a  question  of  loss  of  profit.  The  levels  were 
getting  to  the  state  that  tlie  health  of  the  carrier  Avas  a  real  problem. 

Senator  Kennedy.  Is  there  anything  in  the  act  that  says  that  if 
one  of  these  carriers  is  going  to  go  bankrupt,  you  have  to  save  them  ? 

Mr.  Gross.  No,  sir. 

Senator  Kennedy.  To  put  the  matter  in  some  perspective,  how  do 
you  balance  the  health  of  these  three  carriers  against  the  welfare  of 
other  carriers,  who  are  opposed  to  the  agreements,  and  of  the  local 
communities  which  had  serious  reservations  about  them  ? 

Mr.  Gross.  The  act  itself.  Senator,  requires  the  Board  to  consider 
in  the  public  interest  the  fostering  of  some  economic  conditions  in  the 
industry. 
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We  are  talking  here  about  United,  Trans  World  and  American.  I 
believe  the  three  of  them  together  handle  something  like  over  50  per- 
cent of  the  traffic  in  the  United  States. 

Senator  Kexxedy,  What  were  the  profits  of  the  industry  during 
that  period  of  1971  ? 

Mr.  Gross.  I  Avould  have  to  check  on  that.  I  think  overall,  at  the 
time  it  was  a  loss,  I  believe.  Certainly  the  three  agreement  carriers 
were  suffering. 

Senator  Kennedy.  The  industry  as  a  whole.  What  about  these  three 
carriers  ?  These  three  were  losing  and  the  others  were  making  a  profit, 
weren't  they? 

Mr.  Gross.  Absent  those  three,  others  probably  showed  a  profit. 

Senator  Kexxedy.  I  am  trying  to  get  at  what  the  considerations  are 
which  determine  whether  you  are  going  to  have  hearings,  follow  vari- 
ous procedures.  It  seems  the  principal  reason  that  the  CAB  did  not 
have  hearings  was  lack  of  time.  There  were  those  members  of  the  staff 
who  considered  the  issue  of  timeliness,  and  because  of  the  severe  finan- 
cial problems  that  these  three  carriers  were  facing,  that  they  felt  the 
CAB  had  to  go  ahead  and  grant  these  agreements  even  though  other 
carriers  expressed  strong  reservations  in  the  community  interest  and 
questioned  the  factual  assertions  substantially.  Is  that  correct  so  far? 
I  am  trying  to  get  at  what  were  the  real  reasons  for  these  decisions. 

Mr.  6'Melia.  I  would  like  to  interject,  in  my  prepared  statement,  I 
indicated  that  three  carrier  losses  were  $65  million,  $40  million  and 
$26  million  respectively,  and  the  net  industry  loss  for  trunk  line  car- 
riers was  $52  million.  That  is  on  page  5,  the  bottom  of  page  5. 

Senator  Kexxedy.  How  do  you  decide,  and  how  bad  does  it  have  to 
be  before  you  decide  not  to  have  open  hearings  on  matters  that  have 
such  an  impact  on  local  communities.  You  heard  the  gentlemen  from 
Las  Vegas  and  Baltimore  talk  about  the  adverse  impact  that  these 
agreements  have  had  to  the  public  interest  and  on  the  commercial 
interests  within  those  communities.  They  feel  that  they  were  com- 
pletely vShut  out  of  any  opportunity  to  present  their  side  on  this  issue. 
Then  I  gather  from  your  testimony,  looking  over  the  balance  sheet, 
these  airlines  were  in  trouble  and  therefore  we  granted  them 

Mr.  Gross.  I  do  not  think  that  is  fair.  Senator  Kennedy.  "\^nien  the 
Board  is  faced  with  a  situation  like  this,  that  is  a  very  difficult  ques- 
tion. When  they  have  a  short-term  agreement  in  front  of  them,  the 
question  is  what  to  do  now.  You  have  the  interest  and  the  community's 
concern,  on  the  one  hand,  and  you  have  the  public  at  large  on  the  other. 
You  have  to  make  a  judgment  about  what  kind  of  information  you 
have  in  front  of  you  now,  whether  it  is  really  enough  to  make  a  deci- 
sion that  makes  sense.  And  somehow  you  have  to  come  up  with  an 
answer.  That  is  the  job  of  the  Board. 

CAB  STAXDARDS  FOR  APPROVING  OR  DISAPPROVIX'G  A  CAPACITY  REDt'CTIOX' 

AGREEMEXT 

Senator  Kexxedy.  The  answer  ought  to  be  made  considering  the 
various  other  factors  which  have  a  very  significant  impact  on  the 
public  and  these  local  communities.  They  were  virtually  shut  out  from 
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participation,  at  least  they  feel  that  way,  and  they  have  presented 
their  belief  that  the  public  was  adversely  affected. 

As  I  understand  it,  the  fuel  agreements  did  not  have  anything  to  do 
with  the  early  interim  agreements,  did  they  ? 

Mr.  Gross.  No. 

Senator  Kenxedy.  Later  on,  the  need  to  save  fuel  had  some  impact 
on  the  Board's  decisionmaking ;  is  that  correct  ? 

Mr.  Gross.  The  agreements  prior  to  the  fuel  crisis  and  the  most 
recent  one  seem  to  have  an  impact  on  fuel  savings  in  that  they  ap- 
parently reached  overall  capacity  levels.  The  Board  did  not  really 
focus  on  that  in  the  1970-71  period. 

Senator  Kennedy.  Later  on  it  did  ? 

Mr.  Gross.  Later  on  it  did  in  early  1973. 

Senator  Kennedy.  Did  they  consider  any  alternative  to  these  agree- 
ments, as  far  as  the  use  of  fuel  is  concerned  ?  Did  they  consider  some 
airlines  might  unilaterally  devise  some  reduction  ? 

Mr.  Gross.  Yes,  sir,  that  was  specifically  considered. 

Senator  Kennedy.  What  conclusions  were  made  on  that  ? 

Mr.  Gross.  The  conclusion  was  that  there  was  no  way  to  reduce 
fuel  use  that  would  be  any  near  effective  as  the  capacity  agreements. 
I  must  hasten  that  was  a  tentative,  or  interim,  decision.  That  is  pending 
before  the  Board  right  now. 

Senator  Kennedy.  You  do  not  think  that  Delta's  ability  to  reduce 
fuel  consumption  by  means  of  across-the-board  service  reduction  is  as 
efficient  as  the  agreements  that  were  made  in  these  other  circumstances  ? 

Mr.  Gross.  Going  back  to  July  197-3,  Senator  Kennedy,  when  there 
was  fuel  around  to  buy,  the  question  was  how  to  get  the  carriers  to 
use  less.  The  only  proposal  that  was  put  forward  at  the  time  that 
went  to  the  question  at  all,  was  decreasing  fares,  thereby  increasing 
the  load  factors.  That  was  addressed  specifically.  The  Board  was  of 
the  tentative  view  that  that  would  not  work  as  well,  certainly  not  as 
quickly,  as  capacity  agreements. 

Senator  Kennedy.  They  thought  that  reducing  the  fares  would  not 
have  a  favorable  impact  on  the  filling  up  of  airplanes  and  providing 
more  efficient  use  of  fuel  than  these  other  agreements. 

Is  that  right  ? 

Mr.  Gross.  I  do  not  believe  that  is  what  the  orders  say.  I  would  want 
to  check  it  precisely.  Senator  Kennedy,  you  are  talking  about  reduc- 
ing fuel  use,  lowering  fares,  and  thereby  increasing  the  load  factors 
which  has  a  variety  of  effects.  One  is  to  increase  the  amount  of  pas- 
senger traffic;  in  other  words,  by  decreasing  fares  you  may  increase 
load  factors,  but  by  putting  more  people  on  planes  as  opposed  to  reduc- 
ing the  number  of  flights.  In  any  event,  it  is  hardly  a  short-term  and 
immediately  effective  kind  of  approach. 

Senator  Kennedy.  This  relates  to  the  1973  agreement. 

Mr.  Gross.  Yes,  sir,  again,  of  course,  this  is  under  consideration. 

Senator  Kennedy.  Can  you  tell  me  what  procedures  you  do  follow 
in  granting  antitrust  exemptions  ?  Wliat  protections  are  there  for  the 
public?  What  kind  of  liaison  do  you  have  with  the  Department  of 
Justice  ? 
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Mr.  Gross.  I  would  say  for  openers  that  the  staff  always  focuses  with 
considerable  care  on  any  arrangement  that  has  anticompetitive  impli- 
cations. There  is  no  exception  to  that. 

Second,  the  Justice  Dei^artment,  invariably,  the  Justice  Department 
often  files  formal  pleadings  in  cases  involving  agreements  that  have 
anticompetitive  overtones.  We  get  their  views  that  way,  the  Justice 
Department  and  other  outside  parties.  Opposing  carriers  will  raise 
questions  involving  antitrust  questions. 

Senator  Kennedy.  Well,  other  than  the  broad  comment  that  the 
Board  takes  into  consideration  the  public  interest,  can  we  get  anything 
more  on  the  way  that  this  decision  is  made  by  the  Board  members? 
Is  it  just  an  ad  hoc  committee  decision  that  they  are  going  to  grant 
this  exemption  or  not? 

What  do  you  really  do  when  these  matters  come  up  and  the  various 
airlines  want  this  ? 

]Mr.  Gross.  May  I  add  one  point  here  ?  I  cannot  speak  for  the  Board 
members,  of  course.  Under  section  414  of  the  Federal  Aviation  Act, 
any  court  action  approved  under  section  408  or  section  412  acquires 
antitrust  innnunity  probably  willy-nilly,  whatever  the  Board  may 
choose.  That  is  the  structure  of  the  act. 

Senator  Kennedy.  The  question  is,  what  test  do  you  use?  Do  you 
consider  other  more  competitive  mechanisms  which  would  accomplish 
the  same  goals?  Is  that  given  any  kind  of  weight? 

Mr.  Gross.  I  think  we  are  required  to  by  the  act. 

Senator  Kennedy.  How  is  that  done  ?  What  are  the  ways  in  which 
that  is  done  ?  Is  there  any  standard,  any  kind  of  test,  any  requirement, 
that  you  make  as  a  matter  of  routine  ?  Do  you  ask  for  comments  from 
the  Department  of  Justice?  Is  there  anything  laid  out,  any  standards 
or  procedures  that  are  followed  before  these  agreements  are  granted, 
or  is  this  just  something  that  is  decided  arbitrarily  by  the  staff  when 
they  make  recommendations  to  the  Board  ? 

jSIr.  Gross.  To  try  to  set  up  precise  procedures  on  everything  that 
comes  before  the  Board  could  cause  some  real  problems.  What  hap- 
pens where  the  Board  is  faced  with  a  proposal  that  has  anticompetitive 
overtones,  the  Board  may  from  time  to  time  invite  the  Justice  Depart- 
ment to  pra'ticipate.  That  is  one  thing  that  is  done  again  for  a  set  of 
rules  as  to  what  the  procedure  should  be  in  the  case  of  matters  raising 
anticompetitive  questions.  I  do  not  think  you  can  find  any,  but  I  do 
not  see  how  you  could  construct  any  that  would  be  feasible. 

Senator  Kennedy.  Some  other  recommendations  are  that  you  have 
an  open  hearing,  or  that  full  transcripts  of  carrier  negotiations  must 
be  maintained,  or  that  notices  of  carrier  meetings  must  be  published 
in  the  Federal  Register.  Perhaps  the  consideration  of  other  more  com- 
petitive alternatives  should  be  required  and  the  views  of  the  Depart- 
ment of  Justice  on  these  matters  solicited  as  a  matter  of  course.  There 
are  some  procedures  in  the  Bank  Merger  Act  which  set  up  standards 
that  could  be  used. 

]Mr.  Gross.  I  think  the  procedures  that  Mr.  Baker  was  referring  to 
was  the  role  of  the  court  on  the  one  hand  and  the  agency  on  the  other. 

Senator  Kennedy.  Can  you  not  set  up  standards  without  legislation  ? 
I  believe  you  probably  could. 
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Mr.  Gross.  We  could  not  grant  antitrust  immunity  without  legisla- 
tion. 

Mr.  Bryer.  The  Bank  Merger  Act  requires  placing  quite  a  weight  on 
the  anticompetitive  factors.  I  suppose  that  3^ou  would  have  the  author- 
ity without  legislation,  to  decide  that  all  agreements  would  be  disap- 
proved unless  the  anti-competitive  harm  is  clearly  outweighed  by  the 
needs  of  transportation  and  the  needs  of  the  country.  You  have  author- 
ity to  do  that. 

Mr.  Gross.  Yes ;  I  think  the  Board  members  can  decide  for  them- 
selves where  to  put  the  greatest  stress  on  the  various  public  interest 
factors. 

Senator  Kennedy.  Do  you  have  any  other  different  way  of  handling 
these  agreements  now  than  you  did  in  1971-73  ?  May  I  ask  Mr.  Timm 
or  Mr.  O'Melia,  again  excluding  the  matters  that  will  be  up  tomorrow  ? 

Mr.  O'INIelia.  I  think  that  is  probably  the  guts  of  the  case  we  are 
going  to  hear  tomorrow  to  see  if  there  are  any  other  ways  to  better 
handle  these  situations. 

Senator  Kennedy.  Again,  I  want  to  stay  away  from  the  merits  of 
the  particular  case  tomorrow.  I  am  just  wondering  whether  there  are 
any  procedures  or  standards  in  effect  now  which  would  indicate  when 
these  capacity  reduction  agreements  would  be  handled  any  differently 
today  from  the  way  they  were  in  1971  or  1973,  or  is  it  the  same  now 
as  it  was  at  that  time  ? 

Mr.  O'^Ielia.  I  think.  Senator  Kennedy,  before  the  Board  decides 
the  case  that  is  pendino-  tomorrow  the  same  set  of  facts  and  circum- 
stances that  went  into  the  earlier  cases  are  probably  still  the  standards. 

Senator  Kennedy.  You  have  made  no  decision  on  the  need  to  keep 
transcripts,  for  example,  or  to  have  public  hearings  on  any  of  the 
agreement  requests  made  in  the  future  ? 

Mr.  O'Melia.  That  is  certainly  an  avenue  to  explore.  But  under 
the  court  case  that  I  mentioned  the  court  said  in  certain  circumstances 
the  Board  did  not  have  to  have  evidentiary  hearings. 

Senator  Kennedy.  That  is  correct.  It  is  not  necessary  according  to 
the  letter  of  the  law.  I  am  just  wondering  in  terms  of  the  spirit  of 
the  law  whether  you  feel  that  as  a  matter  of  public  policy,  it  would  be 
useful,  oi-  advisable,  or  helpful  to  formulate  such  procedural  or  sub- 
stantive standards — or  whether  you  feel  it  would  inhibit  the  oppor- 
tunity to  respond  effectively  to  particular  issues- — if  you  were  to 
develop  some  procedures  and  standards  which  would  be  generally  fol- 
lowed in  any  application  for  a  section  412  exemption  of  such  conse- 
quence or  importance,  that  is,  one  that  has  an  impact  on  public  policy 
as  important  as  the  capacity  reduction  agreements  which  involve 
hundreds  of  millions  of  dollars  of  the  resources  of  the  public. 

Mr.  O'Melia.  As  one  Board  member,  I  think  T  will  probably  hear 
the  arguments  tomorrow  that  I  heard  today  from  Baltimore  and  from 
the  Las  Vegas  parties.  So  I  hesitate.  I  have  heard  their  comments 
and  I  have  been  concerned  with  what  they  said. 

other  intercarrier  agreements 

Senator  Kennedy.  As  I  understand  it,  in  1974,  some  723  intercarrier 
agreements  were  actually  received  and  692  processed.  Is  that  right, 
counsel  ? 
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Mr.  Gross.  It  sounds  about  right.  "We  tret  enormous  amounts  of 
agreements  coming  in. 

Senator  Kexxkdy.  Tliose.  I  understand,  would  not  all  violate  the 
antitrust  law. 

Mr.  Gross.  No.  sir.  certainly  not  all  700  would.  Some,  but  not  all. 

.Senator  Kexxedt.  In  any  event,  they  are  requesting  immunity, 
are  they  not? 

Mr.  Gross.  They  are  required  to  be  filed  under  section  412.  I  would 
imagine  in  many  cases  the  carriers  really  do  not  care  whether  they 
are  getting  imnnmity  or  not  because  they  do  net  constitute  an  anti- 
trust problem.  They  do  get  antitrust  immunity  automatically. 

.Senator  Ivex-xedy.  Then  why  apply  for  immunity  ? 

Mr.  Gross.  Section  412  requires  carriei-s  to  tile  agreements.  They 
file  because  the  act  says  so. 

Senator  Ivexxedt.  "\Aliat  percent  of  those  processed,  would  you 
say.  wculd  violate  the  antitrust  law  if  they  did  not  get  CAB  approval  ? 

Mr.  Gross.  I  do  not  know.  We  could  find  out  for  you. 

."Senator  Kexxedy.  Approximately,  are  you  talking  about  70  per- 
cent (  Are  you  talking  about  20  percent  ? 

Mr.  Gross.  I  would  guess  more  like  20  percent  but  that  is  just  a 
guess. 

Senator  Ivexxedy.  Could  ycu  let  us  know  that  ? 

Mr.  Gross.  I  would  be  glad  to. 

[The  information  referred  to  follows:] 

During  the  calendar  year  1974  a  total  of  927  agreements  were  filed  with  the 
Board  under  section  412  of  rhe  Federal  Aviation  Act :  994  agreements  were  acted 
on  by  the  Board  in  the  same  period.  We  estimate  that  of  the  total  number  of 
agreements  disposed  of.  87  or  about  9  percent,  raised  significant  antitrust  issues. 
Agreements  in  this  latter  category  would  include  those  pertaining  to  reducing 
aircraft  capacity  in  certain  markets,  to  various  agreements  among  the  members 
of  air  carrier  trade  associations,  particularly  resolutions  affecting  third  parties 
such  as  travel  agents,  and  to  intercarrier  arrangements  affecting  the  scheduling 
of  flights  at  particular  airports. 

Section  412  requires  an  air  carrier  to  file  with  the  Board  certain  types  of 
agreements  affecting  air  transportation  which  it  executes  with  other  carriers. 
Likewise,  the  Board  is  required  by  the  Act  to  approve  or  disapprove  the  agree- 
ments in  the  public  interest.  Approval  of  an  agreement  automatically  conveys 
antitrust  relief  on  the  parties  by  virtue  of  the  provisions  of  section  414  of  the 
Act. 

The  Act  does  not  require  air  carriers  to  obtain  the  Board's  approval  before 
implementing  an  agreement,  although  because  of  antitrust  or  other  considera- 
tions carriers  sometimes  elect  to  await  the  Board's  action.  Similarly,  section 
412  does  not  require  a  hearing :  however,  the  Board  holds  hearings  on  particular 
agreements  when  in  its  judgment  review  in  a  public  evidentiary  proceeding  is 
desirable. 

The  Board's  regulations  provide  for  the  issuance  of  public  notice  of  the  filing 
of  all  agreements,  and  establish  procedures  for  the  submission  of  statements  by 
interested  persons  in  support  of  or  opposition  to  approval  of  an  agreement.  (See 
part  302  of  the  Board's  Procedural  regulations,  subparts  L  and  P. » 

It  is  also  pertinent  to  note  that  antitrust  considerations  often  lead  air  carriers 
to  seek  the  Board's  permission  before  engaging  in  discussions  looking  toward 
the  adoption  of  certain  agreements.  In  granting  such  authorizations,  the  Board 
customarily  requires  the  carrier-participants  to  issue  advance  public  notice  of 
meetings,  to  allow  government  and  other  observers  to  be  present,  to  maintain 
and  file  with  the  Board  minutes  or  transcrips  of  the  meetings,  and  to  not  imple- 
ment any  agreement  reached  unless  and  until  it  is  approved  by  the  Board.  Xine 
authorizations  for  discussions  were  granted  in  1974. 
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[The  following  letter  to  the  subcommittee  also  relates  to  the  above 
topic] 

Civil  Aeronautics  Board, 
Washington,  D.C.,  February  28, 1915. 
Hon.  Edward  M.  Kennedy, 
V.S.  Senate 
Washington,  B.C. 

Dear  Mr.  Chairman  :  Consistent  with  tlie  request  of  Mr.  Jeffrey  White  [of 
your  Subcommittee  Staff]  we  are  setting  forth  below  a  statement  of  the  general 
classifications  of  agreements  filed  with  the  Board  pursuant  to  section  412  of  the 
Federal  Aviation  Act  of  1958,  as  amended. 

Trade  Association  Agreements. — These  agreements  consist  of  resolutions 
adapted  by  the  air  carrier  members  of  various  trade  associations  such  as  the 
Air  Traffic  Conference  of  America  (a  component  of  the  Air  Transport  Associa- 
tion), the  International  Air  Transport  Association,  the  National  Air  Carrier 
Association,  and  the  National  Air  Transport  Associations.  The  first  two  associa- 
tions have  each  adopted  a  rather  comprehensive  set  of  resolutions,  rvrlating  to 
matters  such  as  administration  of  the  association,  general  passenger  matters, 
free  and  reduced  rate  transportation,  ticketing  and  baggage  matters,  reservation 
procedures,  ticketing  documents  and  travel  agency  appointment,  retention  and 
compensation  matters.  lATA,  alone,  also  files  rate  resolutions.  Since  the  resolu- 
tions of  these  associations  represent  concerted  action  by  their  members,  some- 
times affecting  third  party  interests,  they  are  generally  considered  rather  signif- 
icant from  the  standpoint  of  the  Board's  jurisdiction. 

Other  Major  Agreements. — This  category  includes  such  matters  as  the  mutual 
aid  pact,  capacity  reduction  agreements,  multicarrier  agreements  relating  to 
such  matters  as  airline  industrial  relations,  mutual  ground  service  assistance, 
aircraft  interchange  an-angements,  air  express  service,  and  technical  assistance 
programs.  Agreements  of  this  nature  often  raise  significant  antitrust  questions. 

Other  Agreetnents. — This  category  includes  agreements  which  sometimes  pose 
new  and  novel  types  of  cooperation  among  air  carriers,  otherwise  routine  agree- 
ments on  which  action  is  deferred  because  of  the  pendency  of  formal  proceedings 
looking  into  related  issues,  and  agreements  fsueh  as  with  interline  traffic,  credit 
card  acceptance,  ground  services,  and  surface  cartage)  which  are  relatively 
routine  in  nature  and  raise  no  specific  public  interest  consideration. 

Attached  hereto  for  your  information  is  a  statement,  on  a  fiscal  year  basis 
from  1967  to  1974,  of  tlie  number  of  agreements  received  and  processed  by  the 
Board  in  each  of  the  above  categories. 
Sincerely  yours, 

William  B.  Caldwell,  Jr., 
Director,  Bureau  of  Operating  Rights. 

Attachment. 

EC.  412  AGREEMENTS  FILED  WITH  AND  DISPOSED  OF  BY  THE  CIVIL  AERONAUTICS  BOARD 
FISCAL  YEARS  1967-74 


;al  year 

Trade  association  agreements 
Received         Processed 

Other  major  agreements 
Received         Processed 

Other  agreements 

Fisc 

Received 

Processed 

l<)fi7 

182 

181 
182 

104 
83 

85 
118 

762 
782 

775 

iqfiS 

189 

/89 

19fi9 

200 

215 

83 

89 

852 

812 

197n 

170 

144 

68 

50 

862 

848 

1971 

212 

194 

63 

53 

688 

B48 

197? 

145 

168 

55 

51 

816 

723 

1973 

154 

111 

27 

33 

595 

b8b 

1974. 

Total 

177 

200 

65 

67 

723 

692 

1,429 

1,395 

548 

546 

6,080 

5,872 

Note.— Total  receipts,  1967  to  1974,  8,057;  total  processed,  1967  to  1974,  7,813. 
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PROCEDURES  RELATING  TO  MEETINGS  IN  WHICH  AIRLINES  NEGOTIATE 
INTERCARRIER  AGREEMENTS 

Senator  Kennedy.  Regarding  those  agreements  that  would  be  vio- 
lative of  antitrust  laws,  why  dees  it  not  make  sense  to  have  procedures 
that  are  developed  by  the  agency  that  would  require  a  transcript  to  be 
kept  that  would  guarantee  the  general  public  some  input,  especially 
from  communities  who  are  particularly  affected?  I  am  sure  you  can 
invent  these  procedures  more  effectively  than  I. 

Mr.  Gross.  You  are  talking  now  of  procedures  during  the  course 
of  the  discussions  leading  to  the  agreements. 

Senator  Kennedy.  Exactly.  I  think  the  chairman  has  mentioned 
it.  Are  not  these  procedures  of  some  importance  and  consequence? 

Mr.  Gross.  I  think  it  is  a  matter  of  importance  and  consequence,  and 
I  think  it  is  a  subject  of  direct  focus  just  who  should  be  permitted 
to  attend  those  hearings  and  whether  they  should  be  permitted  to 
participate. 

Senator  Kennedy.  We  cannot  tell  now  ?  You  do  not  have  any  pro- 
cedures at  all  that  would  indicate?  You  cannot  evaluate  these  issues? 

My  own  feeling  is  that  the  public  should  have  an  opportunity  to 
comment  on  these  matters. 

There  are  no  standard  procedures  being  followed  now,  at  least  that 
1  have  been  able  to  detect.  Obviously,  circmnstances  will  differ  but 
that  is  no  more  of  a  problem  than  in  many  similar  situations. 

I  would  be  interested,  if  it  is  possible,  to  develop  those  kinds  of 
procedures.  Could  they  be  developed  and  will  they  be  developed? 

Mr.  Gross.  Let  me  give  you  a  couple  of  examples  of  the  discussions 
between  air  carriers  to  provide  expedited  service.  The  public  was  in- 
vited to  attend  and  to  participate  in  the  discussions  leading  to  the 
agreement.  In  another  case  that  is  pending  now  involving,  really,  the 
relationship  between  the  airlines  and  travel  agencies,  the  discussions 
among  the  airlines  have  long  been  private  matters.  The  airlines  argue 
that  they  should  be  because  allowing  travel  agents  to  attend  such 
meetings  will  virtually  preclude  discussion  because  the  travel  agents, 
after  all.  are  the  people  providing  the  business  to  the  airlines,  and 
the  argument  goes — of  course,  that  will  be  a  matter  to  be  decided  on — 
that  the  airlines  would  lean  over  backward  to  be  in  favor  of  the  travel 
agents  if  the  travel  agents  were  sitting  there  in  the  audience. 

Senator  Kennedy.  What  is  wrong  with  that  ? 

Mr.  Gross.  That  is  the  matter  pending  before  the  Board.  Presently, 
it  is  a  fair  consideration. 

Senator  Kennedy.  It  always  appeared  questionable  to  me  that  the 
airlines  should  be  able  to  decide  what  the  travel  agents  up  in  Boston 
ought  to  receive.  I  do  not  understand  why  all  the  airlines  who  are 
flying  into  Logan  airport  should  decide  what  an  agent  in  East 
Boston  or  the  Xorth  End  is  going  to  receive  on  the  sale  of  tickets. 
I  do  net  understand  why  that  process  is  not  an  open  process,  and  why 
travel  agents  should  not  be  able  to  have  their  spokesman  included. 

It  certainly  seems  to  me  that  those  travel  agents  have  the  most  in- 
terest in  having  a  strong  airline.  They  do  not  have  a  CAB  that  is  pre- 
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pared  to  come  in  when  they  have  dire  financial  problems.  There  is  no- 
body looking  after  those  little  shopkeepers. 

Mr.  Gross.  That  is  true.  The  Board,  in  an  order  that  focused  on  it, 
considered  whether  there  should  be  limited  entry  into  the  travel  agent 
business,  whether  there  should  be  those  kinds  of  considerations. 

Senator  Kennedy.  I  do  not  pretend  to  know  the  answer.  I  have  my 
own  dispositions,  obviously.  It  seems  to  me  that  to  permit  that  kind  of 
an  input  in  the  decisionmaking  process  would  be  of  considerable  value 
to  the  Board  and  to  the  staff,  as  well,  and  having,  at  least,  some  kind  of 
public  record  permitting  them  to  comment.  Knowing  that  they  can  do 
so  would  be  desirable. 

Mr  Gross.  I  think  we  have  to  divide  it  up.  The  parties,  the  air  car- 
riers, sit  down  and  work  out  an  agreement.  There  is  sometimes  partici- 
pation by  the  public  there  and  sometimes  none.  Whether  or  not  there 
is  when  the  agreement  is  filed,  the  parties  again  provide  the  Board  with 
their  views  on  the  subject.  The  Board  always  has  the  opportunity  to 
hear  from  the  public  on  any  agreement  and  always  considers  those. 

Senator  Kennedy.  Recently  the  CAB-approved  carriers  discussions 
on  minimum  charter  rates,  and  no  transcript  was  required.  But  trans- 
cripts were  required  in  the  capacity  reduction  discussions.  It  appears 
that  there  is  no  standard  which  says  transcripts  will  be  kept  in  one  case 
but  not  in  another.  It  is  simply  arbitrary. 

]Mr.  Gross.  Arbitrary  is  not  fair.  Senator.  It  is  nowhere  written 
down  so  you  can  tell. 

Senator  Kennedy.  Should  it  not  be  ? 

Mr.  Gross.  Then  you  have  to  try  to  pigeonhole  the  vast  variety  of 
agreements  that  are  filed  with  the  Board. 

Senator  Kennedy.  Do  you  have  to  pigeonhole  to  decide  that  there 
has  to  be  a  written  transcript  ?  Is  that  tough  to  do  ? 

Mr.  Gross.  A  written  transcript  that  would  or  would  not  be  filed? 

Senator  Kennedy.  Yes.  Why  is  that  pigeonholing  it  ? 

Mr.  Gross.  Assuming  you  are  talking  about  a  transcript  that  would 
be  available  to  the  public,  then  you  are  talking  about  the  question  of 
whether  such  a  thing  would  inhibit  the  formation  of  an  agreement  that 
could  possibly  be  very  much  in  the  public  interest. 

Senator  Kennedy.  Why  should  not  the  public  know  about  that  ?  Why 
should  they  make  a  judgment  in  the  public  interest  ? 

Mr.  Gross.  I  am  not  talking  about  the  agreement  itself.  Senator.  We 
are  talking  about  the  positions  of  the  parties  that  led  to  the  agreement. 

Senator  Kennedy.  Do  you  think  they  could  ever  make  a  decision 
that  would  be  in  their  interest  more  than  the  public  interest?  Do  you 
think  tliat  could  ever  take  place  ? 

Mr.  Gross.  I  presume  that  tlie  carriers  ahvays  make  decisions  in 
their  interest. 

Senator  Kennedy.  It  is  not  valuable,  then,  or  in  the  overall  public 
interest  that  a  transcript  be  kept  so  that  people  knoAv  what  is  being 
advanced  in  the  carriers'  interest  and  liow  the  public  interest  is  being- 
protected  ? 

Mr.  Gross.  I  do  not  think  you  can  say  that.  Senator.  Manv  times 
the  question  will  be  that  agreement  is  often  whether  that  is  in  the  pub- 
lic interest  or  not,  and  that  is  what  the  focus  should  be  on  and  not  who 
said  what  leading  to  the  affreement. 
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Senator  Kexxedy.  Can  you  give  us  any  indication,  Mr.  Chairman  or 
Mr.  Timm,  about  what  steps  can  be  made  in  terms  of  developing  some 
kind  of  procedures?  I  must  say  that  I  think  that  the  kinds  of  pro- 
cedures that  could  or  should  be  developed  could  be  thought  of  as  in- 
hibiting some  of  the  discussions.  But  it  seems  to  me  that  there  are 
some  rudimentary,  fundamental  procedures  should  be  followed  to  pro- 
tect the  public  interest.  After  all,  in  this  area,  we  are  granting  an 
exemption  to  the  carriers  who,  if  they  did  not  have  the  exemption, 
could  go  to  jail  for  these  conversations  and  these  kinds  of  agreements. 
We  now  have  a  more  fundamental  responsibility  in  protecting  the 
public  interest,  than  to  at  least  inform  the  public  of  what  the  various 
considerations  were  in  granting  the  exemption,  and  the  implications 
of  it?  It  seems  to  me  that  there  are  some  fundamental  public  policy 
reforms  that  ought  to  be  achieved  in  this  area.  We  have  heard  the 
spokesmen  of  the  Department  of  Justice  suggest  provisions  which 
they  feel  sb.ould  not  be  exempted  under  any  circumstances.  I  would 
hope  that,  in  your  review  of  CAB  procedures  that  you  will  consider 
i:)rocedures  which  would  provide  a  higher  degree  of  protection  for  the 
jniblic.  We  would  be  glad  to  submit  some  recommendations  in  this  area. 
I  do  think  that  it  would  be  worthwhile  to  get  some  review  of  those  sug- 
gestions, and  see  what  could  be  developed. 

My.  O'^NIelia.  Senator  Kennedy.  I  made  a  note  when  you  were  talk- 
ing earlier,  that  you  were  concerned  with  no  procedures  in  the  capac- 
ity agreements  to  protect  the  public,  and  they  should  be  allowed  to  be 
heard.  And  there  are  no  standards  or  uniform  method.  You  were  in- 
terested to  know  if  it  was  possible  to  develop  such  procedures  and 
standards  in  capacity  cases.  I  put  a  note  down  here  to  be  sure  to  re- 
A'iew  it,  and  have  the  staff  check  it  out  when  I  get  back. 

Senator  Kexxedy.  Fine. 

MR.    TIMM    AXD    the    "rOUTE    MORATORIUM" 

Is  there  anything.  ]Mr.  Timm,  that  you  want  to  say  on  this  moratori- 
um issue  ?  We  have  taken  up  before.  We  have  not  had  a  chance  to  hear 
your  statements  oi-  comments. 

[The  "route  moratorium'"  refers  to  the  failure  of  the  CAB  to  hear 
and  decide  any  applications  for  authority  to  serve  routes  already 
served  by  other  carriers  in  the  period  1969-74.  Route  entry  was  the 
topic  of  the  subcommittee  hearing  of  February  18.  197;").  and  the  CAB 
was  carefully  questioned  on  the  "moratorium"  in  particular  on  Febru- 
ary 26.  1975.  (See  pp.  1:^08-66.  above.)  Mr.  Timm,  however,  was 
unable  to  testify  Avith  the  other  four  CAB  members  on  February  26.] 

Mr.  Timm.  Do  you  have  a  specific  question  ^ 

Senator  Kexxedy.  Is  there  a  route  moratorium  now  ?  Has  there  been 
one  for  the  last  few  years  ? 

Mr.TiMM.  I  think  there  has  been,  as  embodied  in  a  memorandum 
from  the  General  Counsel,  and  as  it  so  states  in  one  of  the  orders  that 
a  policy  of  caution 

Senator  Kex'X'edy.  I  cannot  hear  you. 

Mr.  Timm  [continuing].  A  policy  of  caution  in  setting  down  hearing 
applications.  That  is  the  characterization  that  shows  up  in  the  order.  I 
would  call  that  to  be  more  a  proper  term  than  the  term  coined  by  who- 
ever coined  it.  the  term  moratorium. 
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Senator  Kennedy.  Have  you  seen  the  memorandum  from  Judge 
Wiser  of  April  2,  1973^  (See  pp.  1358-59,  above.) 

Mr.  TiMM.  Yes. 

Senator  Kennedy.  Are  you  familiar  with  the  passage  at  the  top  of 
page  10  in  which  Judge  Wiser  refers  to  route  cases  that  have  been 
set  for  hearing  by  Board  order,  but  for  which  a  hearing  before  an  ad- 
ministrative law  judge  had  been  scheduled  because  of  an  unofficial 
moratorium  on  route  cases  ? 

Mr.  TiMM.  Yes,  I  have  seen  that. 

Senator  Kennedy.  Do  you  have  any  reaction  to  that  ? 

Mr.  TiMM.  My  reaction  is  that  when  it  came  to  your  subcommittee, 
it  was  the  first  time  that  I  saw  this  particular  document. 

Senator  Kennedy.  Judge  Wiser  says  it  was  requested  by  your  office. 

Mr.  TiMM.  Judge  Wiser  did  not  say  that.  He  said  it  was  on  the  in- 
structions of  the  chairman's  office,  and  there  was  a  chairman  prior  to 
me.  It  would  have  had  to  come  prior  to  the  chairman  of  my  term. 

Senator  Kennedy.  I  thought  he  said  that  the  memo  was  requested 
bv  vour  office  after  you  became  chairman. 
■  Mr.  TiMM.  Well 

Senator  Kennedy.  This  particular  memo. 

Mr.  TiMM.  I  asked  the  administrative  law  judge  the  other  day  the 
chief  administrative  law  judge,  that  is.  if  this  was  a  policy  compila- 
tion, why  the  April  2  date  ?  He  said  that  the  administrative  director, 
the  executive  director  of  the  Board,  had  asked  for  a  compilation  of  the 
cases  pending,  and  turned  to  the  executive  director,  who  said  he  did 
not  know  anything  about  that. 

I  am  inclined  to  believe  tliat  upon  taking  office,  T  wanted  to  know 
the  status  of  cases,  and  that  the  first  part  of  this  may  have  })een  done 
at  my  request.  But  the  statement  on  page  10  and  11  was  a  reflection 
of  someone  else's  action,  and  not  mine. 

Senator  Kennedy.  Prior  to  this,  were  you  aware  that  there  was  a 
moratoi'ium,  or  freeze,  or  whatever  word  you  want  to  use  for  it? 

Mr.  TiMM.  When  I  came  to  the  Board,  I  was  aAvare  of  that,  cer- 
tainly. There  was  a  feeling  of  ])roceeding  carefully  and  slowly,  that 
that  was  the  case  at  the  Board. 

Senator  Kennedy.  How  did  you  gather  that  i 

Mr.  Ti:\r:\r.  There  were  fewer  filings  set  down.  You  might  be  in- 
terested in  one  of  the  cases.  After  I  had  been  there  a  very,  very  short 
time,  perhaps  2  weeks,  there  was  a  case  that  iuA-olvecl  a  city  that  is 
near  my  hometown.  So  I  called  the  law  judge  to  ask  about  that,  not 
knowing  how  these  thiniis  were  liandled  at  the  Board,  and  I  was  in- 
formed at  that  time — this  is  the  case  of  S'pohane-Montana  that  when- 
ever a  law  judge  would  be  available,  that  case  would  be  sent  down.  So 
this  was  a  great  surprise  to  me,  to  find  it  in  this  document  at  this  late 
time. 

Senator  Kennedy.  You  were  not  in  favor  of  this  apparent  mora- 
torium, or  this  policy  of  not  hearing  cases  'I 
Ml".  Tim:m.  What  was  your  question  'I 

Senator  Kennedy.  So  you  were  not  one  who  subscribed  to  the  feel- 
ing that  yo^i  said  was  apparent  at  the  Board :  3-ou  were  opposed  to  a 
moratorium,  or  a  policy  of  not  having  hearings '. 
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Mr.  TiMM.  I  can  cay  that  about  the  SpokaTie-Montamxi  points 
investigation. 

Senator  Kenxedy.  Was  that  the  only  time  ? 

Mr.  Tnr^r.  As  a  matter  of  fact,  after  a  short  time  at  the  Board, 
hiivino-  spent  tlie  first  6  months  in  what  proved  to  be  a  concentrated 
effort  to  understand  what  was  going  on  before,  and  what  was  going  on 
in  the  industry  then,  I  reached  a  very  definite  conclusion;  that  cases 
should  be  sent  down  only  very,  ver}'  carefully,  and  where  the  economic 
and  public  benefits  were  so  overwhelming  that  it  demonstrated  to  the 
Board  that,  in  fact,  a  slow  and  very  careful  deliberate  policy  ought  to 
he  ])ursued. 

Senator  Kenxedy.  How  do  you  determine  whether  it  should  lie  a 
little  slower  and  a  little  more  deliberate  one  time  rather  than  another 
time  ? 

Mr.  TiM:\r.  Thei'e  were  two  things  in  my  mind.  One  was  the  fact — 
I  hesitate  to  say  policy — I  am  unaware  that  there  ever  was  this  kind  of 
discussion  that  took  place.  But  my  two  reasons  for  making  this  judg- 
ment :  one  would  be  the  health  of  the  industry  at  the  time.  They  were 
in  their  profitless  years.  Second,  the  overwhelming  number,  just  in 
sheer  numbers,  of  awards  that  had  taken  place  in  the  binge  after 
1965-66.  In  m_v  view,  these  needed  some  time  to  be  digested. 

Senator  Kexxedy.  Thank  you  very  much.  Thank  you. 

[The  prepared  statement  of  Richard  O'Melia  follows.  Thereafter,  the 
subcommittee  has  inserted  the  major  CAB  orders  concerning  the  pri- 
mary domestic  capacity  reduction  agreements  and  the  three  judicial 
opinions  explicitly  considering  capacity  reduction  agreements  among 
airlines  as  of  June  1,  1975.  The  chronology  of  events  relevant  to  the 
domestic  capacity  reduction  agreements  will  be  found  in  a  subcommit- 
tee insert  following  the  opening  remarks  of  the  chairman  of  the  sub- 
conmiittee  on  this  day,  ^Slarch  4,  1975,  p.  169-1.  above.] 

Prepared   Statement   ob'   Richard   J.    O'Melia,    Acting   Chairman, 
Civil  Aeronautics  Board 

We  have  been  advised  by  your  staff  that  the  topic  for  this  session  of  the  hear- 
ings is  the  issue  of  the  Board's  consideration  of  anticompetitive  practices 
among  the  airlines  with  particular  reference  to  capacity  reduction  agreements. 
Before  I  proceed  into  an  explanation  of  the  Board's  past  action  with  respect  to 
capacity  reduction  agreements,  I  would  like  to  offer  this  preliminary  remark. 
Tlie  precise  issue  of  capacity  reduction  agreements  and  their  anticompetitive 
effects  is  presently  before  the  Board  in  a  proceeding  entitled  the  Capacity  Reduc- 
tion Agreements  case,  docket  22908.  A  very  thorough  evidentiary  proceeding  has 
been  held  before  an  administrative  law  judge  of  the  Board  and  the  Departments 
of  Justice  and  Transportation  as  well  as  numerous  air  carriers  and  civic  parties 
participated  fully  in  the  hearing  proceeding.  This  proceeding  is  now  in  its  final 
admiui.strative  stage.  The  parties  have  filed  briefs  to  the  Board  and  oral  argu- 
ment before  the  Board  is  scheduled  for  tomorrow.  "We  expect  to  issue  a  final 
decision  in  the  near  future.  In  view  of  these  circumstances,  I  am  sure  that  you 
can  appreciate  why  it  would  be  inappropriate  for  me  to  comment  at  this  time 
on  the  merits  of  this  pending  proceeding.  On  the  other  hand,  I  am  in  a  position 
to  advise  the  .subcommittee  of  the  historical  circumstances  surrounding  this 
matter;  and  I  would  like  to  do  so  without  any  inference  as  to  what  my  position 
would  have  been  at  the  time. 

I  would  like  to  first  of  all  focus  my  remarks  on  the  statutory  authority  of  the 
Board  in  the  area  of  antitrust  matters  generally,  and  specifically  capacity  reduc- 
tion agreements,  and  then  I  would  like  to  look  at  those  factors  which  precipi- 
tated the  introduction  of  these  agreements  and  what  has  been  the  basis  of  the 
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Board's  reasoning  in  handling  those  agreements  which  have  been  submitted  for 
approval.  Let  me  repeat,  this  material  is  largely  of  a  historical  nature  covering 
developments  which  took  place  prior  to  the  time  that  I  was  appointed  to  the 
Board. 

STATUTOBY    AtTTHOEITY 

The  Federal  Aviation  Act  makes  it  plain  that  Congress  contemplated  that  car- 
riers might  enter  into  agreements  which  would  limit  competition  through  control 
of  the  carriers'  seating  and  scheduling  practices.  Thus,  .section  412  specifically  pro- 
vides, among  other  things,  that  the  carriers  may  file  agreements  "for  controlling, 
regulating,  preventing,  or  otherwise  eliminating  destructive,  oppressive,  or  waste- 
ful competition,"  and  further  that  they  may  file  agreements  "for  regulating  stops, 
schedules,  and  character  of  service."  Moreover,  the  Board  is  required  either  to 
approve  or  disapprove  any  agreement  filed  with  it.  If  the  Board  approves  the 
agreement,  section  414  of  the  Act  removes  any  restraint  from  the  antitrust  laws 
which  might  otherwise  attach.  In  view  of  these  provisions,  there  have  been  nu- 
merous filings  over  the  years  of  carrier  agreements  which  control  or  restrict  com- 
petitive practices.  Also,  since  the  Board  must  approve  or  disapprove  such  agree- 
ments, the  Board  has  entered  numerous  decisions  with  respect  to  them.  In  fact, 
in  relation  to  agreements  of  this  nature,  there  is  a  considerable  body  of  precedent 
to  aid  the  Board  in  determining  whether  its  action  should  be  one  of  approval  or 
disapproval,  and  these  precedents  have  received  judicial  sanction.  The  primary 
precedent  was  set  forth  in  the  lead  Local  Cartage  case  in  1952.* 

That  case  stated  that  the  Board  in  considering  an  agreement  which  would 
seriously  restrict  competition  between  carriers  should  not  grant  approval  "unless 
there  is  a  clear  showing  that  the  agreement  is  required  by  a  serious  transporta- 
tion need,  or  in  order  to  secure  important  public  benefits." 

Furthermore,  the  Board  has  expressed  a  view  that  agreements  between  carriers 
controlling  their  schedules  should  not  even  be  discussed  without  prior  Board  au- 
thorization. In  this  connection,  it  should  be  noted  that  the  carriers  are  free  to 
enter  into  such  discussions  insofar  as  the  Board  is  concerned.  However,  the  lack 
of  Board  approval  may  expose  the  carriers  to  antitrust  consequences  and  may 
even  result  in  disapproval  of  the  agreement.  The  Board  also  has  rules  which 
permit  interested  persons  to  file  comments  in  support  of  or  in  opposition  to  agree- 
ments, and  these  comments  are  carefully  considered. 

Capacity  agreements  also  have  been  the  subject  of  specific  judicial  scrutiny  in 
terms  of  both  substantive  and  procedural  requirements.  Thus,  in  Air  Line  Pilots 
Associution  v.  Civil  Aeronautics  Board  the  court  had  before  it  a  challenge  to  the 
Board's  approval  of  an  agreement  which  reduced  capacity  in  four  major  domestic 
markets.^  It  was  urged,  among  other  things,  that  the  Board  was  required  to  hold 
formal  hearings  with  respect  to  the  anticompetitive  aspects  of  the  agreement. 
However,  the  court  rejected  this  contention.  It  held  that  the  Board  could  proceed 
without  a  hearing  in  circumstances  where  the  information  necessary  to  a  decision 
could  be  o^^herwise  obtained.  The  court  also  recognized  in  that  particular  case 
that  the  advantages  which  flowed  from  the  agreement  in  terms  of  reducing  ex- 
cess capacity  were  such  as  to  warant  the  Board's  approval  of  that  agreement  for 
a  limited  time.  .   . 

In  light  of  these  statutory  provisions  and  standards,  the  Board  has  scrutinized 
very  carefully  any  proposals  involving  restrictions  on  schedules  and  capacity. 
Whether  the  Board  should  approve  a  particular  agreement  depends  upon  all  of 
the  circumstances  involved,  and  a  careful  weighing  and  balancing  of  the  public 
interest  considerations  which  are  presented.  As  in  any  other  matter  calling  for 
the  application  of  judgment  and  discretion,  there  undoubtedly  is  room  for  differ- 
ent views  concerning  the  desirability  of  particular  agreements.  The  point  is  that 
the  Board  in  considering  these  matters  is  proceeding  under  the  Congressional 
guidelines  which  are  spelled  out  in  the  statute,  and  in  light  of  past  Board  deci- 
sions in  this  area  which  have  received  judicial  sanction. 

CIRCUMSTANCES   CONFRONTING  THE   INDUSTRY 

1  would  like  to  turn  now  to  a  consideration  of  the  Board's  action  with  rsepect 
to  capacity  reduction  agreements,  again  for  historical  purposes.  The  introduction 
of  jet  aircraft  into  the  airline  industry  in  the  late  fifties  commenced  a  decade 

115  C.A.B.  850,  853  (1952). 

2  475  F.  2d.  900  (D.C.  Cir.  1973). 
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of  unparalleled  growth  in  airline  traffic.  This  growth  pattern  continued  upward 
throughout  the  sixties  and  brought  about  optimistic  forecasts  from  every  quarter 
for  the  seventies.  With  an  eye  towards  the  future,  the  major  carriers  to  order 
the  widebodied  jets  in  the  midsixties— first  the  747,  and  then  the  DC-10  and 
L-ioil— in  order  to  efficiently  handle  the  expected  increases  in  traffic. 

Unfortunately,  at  almost  the  precise  time  that  these  aircraft  were  being  intro- 
duced into  service,  the  economic  condition  of  the  country  took  a  turn  for  the 
worse.  These  conditions  led  to  a  sharp  decline  in  the  growth  of  airline  traffic. 
Thus,  in  the  1970-71  period,  the  airline  industry,  particularly  the  major  carriers, 
found  themselves  whipsawed  between  expanding  capacity  and  declining  traffic. 
Substantial  losses  were  the  result.  In  fact,  for  calendar  year  1970,  TWA,  United 
and  American  incurred  losses  of  $65  million,  $40  million,  and  $26  million,  respec- 
tively, and  the  net  industry  loss  for  the  trunkline  carriers  was  $52  million. 

A  large  portion  of  this  net  loss  could  be  attributed  directly  to  those  long-haul, 
highly  competitive  markets  where  the  widebodied  aircraft  had  been  placed  into 
operation.  The  increases  in  capacity  coupled  with  the  decrease  in  traffic  produced 
load  factors  in  the  30  percent  range,  which  were  certainly  not  conducive  to  a 
profitable  operation. 

EAELY   CAPACITY   EEDUCTION   AGSEEMENTS 

The  first  capacity  reduction  agreement  was  entered  into  between  American, 
TWA,  and  United.  This  agreement  involved  15  specific  markets,  primarily  coast- 
to-coast,  and  was  submitted  to  the  Board  for  approval  in  August  1970.  The  Board 
issued  an  order  deferring  action  on  the  agreement.^  In  response,  numerous  com- 
ments were  received  from  other  air  carriers,  government  bodies,  and  civic  groups 
both  in  favor  of  and  in  opposition  to  approval.  After  consideration  of  these  com- 
ments, the  Board  decided  to  disapprove  the  agreements.''  This  disapproval  was 
primarily  based  on  the  grounds  that  the  agreement  had  serious  anticompetitive 
overtones  and  had  been  arrived  at  through  discussions  by  the  carriers  which  had 
not  been  approved  or  monitored  by  ^he  Board. 

Thereafter,  these  same  carriers  requested  authority  to  discuss  cutbacks  in 
capacity  in  certain  markets  and  in  May  1971  and  Board  authorized  the  discus- 
sions.^ These  discussions  resulted  in  an  agreement  among  American,  TWA  and 
United  to  limit  the  number  of  weekly  nonstop  frequencies  to  be  offered  by  each 
carrier  in  four  transcontinental  markets :  New  York/Newark — Los  Angeles,  New 
York/Newark — San  Francisco,  Chicago — San  Francisco,  and  Washington/Balti- 
more— Los  Angeles. 

After  another  round  of  comments  pro  and  con  were  filed  by  interested  parties 
the  Board  decided  to  approve  the  agreement  subject  to  conditions  which  would 
place  the  Board  in  a  position  to  reconsider  its  action  if  the  agreement  should 
result  in  an  unanticipated  adverse  impact  on  the  traveling  public'  This  approval 
extended  for  one  year  from  September  1971  to  September  1972.  While  approving 
the  agreement,  the  Board  continued  to  remain  of  the  view  that  a  competitive 
system  of  scheduling  and  capacity  would  be  more  responsive  to  the  needs  of  the 
traveling  public.  However,  as  stated  by  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  in  its  review  of  the  action  I  noted  earlier  by  the  Air  Line  Pilots 
Association,  the  carriers'  efforts  to  reduce  capacity  unilaterally  had  failed  to 
alleviate  the  excess  both  because  of  the  magnitude  of  the  problem  and  the  tradi- 
tional fear  of  each  carrier  that  unilateral  reduction  would  lead  to  a  loss  of  that 
carrier's  market  share.  Thus,  the  Board  believed  that  the  agreements  would 
satisfy  an  important  transportation  need  by  immediately  resolving  the  problem 
of  overcapacity  in  sufficient  time  to  avert  serious  financial  injury  to  some  of  the 
carriers  and  to  the  air  transportation  system  as  a  whole. 

This  agreement  in  the  transcontinental  market  was  followed  in  the  spring  of 
1972  by  an  agreement  among  American,  Eastern  and  Pan  American  limiting  the 
amount  of  capacity  in  the  New  York-San  Juan  market.  This  agreement  was 
also  the  result  of  discussions  which  had  been  authorized  by  the  Board.  This 
market,  like  the  transcontinental  markets,  was  also  highly  competitive,  especially 
when  American  took  over  for  Trans  Caribbean  after  their  merger,  and  was  a 
prime  target  for  the  introduction  of  wide-bodied  aircraft  with  the  commensurate 


3  Order  70-9-42.  Sept.  8.  1970. 
*  Order  70-11-^5,  Nov.  6,  1970. 
5  Order  71-5-68,  Mav  14.  1971. 
8  Order  71-8-91,  Aug.  19,  1971. 
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problems  of  overcapacity.  The  proponents  also  argued  that  the  agreement  in  this 
market  would  aid  in  maintaining  high-load  factors  which  would  support  the  low- 
fare  level  between  New  York  and  San  Juan.  With  load  factors  decreasing,  the 
carriers  could  be  expected  to  propose  additional  fare  increases.  In  fact,  the 
Commonwealth  of  Puerto  Rico  recognized  'his  and  strongly  supported  the  agree- 
ment. The  problem  of  overcapacity,  unsatisfactory  financial  conditions,  and  the 
need  to  continue  the  low-yield  fares  prompted  the  Board  to  approve  the  agree- 
ment for  its  limited  period  from  August  1  to  October  28, 1972.' 

Both  capacity  agreements  were  scheduled  to  expire  in  the  fall  of  1972.  The 
agreement  carriers  came  to  the  Board  and  requested  authority  to  hold  discussions 
to  consider  an  extension  of  the  agreements.  The  discussions  were  authorized  by 
the  Board  and  opened  to  the  public.^  Agreements  were  negotiated  in  both  areas. 
Once  again,  the  Board  gave  serious  consideration  to  the  anticompetitive  effects  of 
the  agreements,  but  reluctantly  concluded  that  a  serious  transportation  need 
justified  approval  of  the  agreements  for  their  limited  period.  In  reaching  this  con- 
clusion, the  Board  had  the  benefit  of  analyzing  a  year's  experience  under  the 
transcontinental  agreement  and  two  month's  experience  in  the  New  York-San 
Juan  market.  These  results  appeared  to  indicate  that  the  agreements  had 
basically  achieved  their  contemplated  result  of  raising  the  load  factors  to  a  rea- 
sonable level  without  adversely  affecting  the  traveling  public  or  the  nonagree- 
ment  carriers.  I  would  also  like  to  note  here  that,  at  this  time,  airline  traflBc 
growth  was  still  in  a  down  cycle  and  the  carriers  in  the  transcontinental  markets 
were  facing  their  off-peak,  low-traflSc  period.  It  was  the  view  of  a  majority  of 
the  Board  that  an  abrupt  return  to  unilateral  scheduling  at  this  time  could  very 
easily  lead  the  carriers  back  into  a  capacity  war  which  would  completely  under- 
mine the  achievements  of  the  agreement.  The  Board,  therefore,  contempora- 
neously approved  both  agreements  until  April  28, 1973  in  order  to  tide  the  carriers 
over  this  off-peak  period  and  facilitate  the  return  to  unilateral  scheduling.* 

Up  until  this  time  it  seems  to  have  been  the  Board's  view  that  the  agreements 
presented  were  of  such  limited  duration  and  scope  that  they  constituted  only  a 
"limited  departure"  from  the  normal  competitive  policy  of  the  Board.  The 
limited  term  of  the  agreements  and  the  need  for  expeditious  treatment  to  avoid 
serious  financial  injury  prompted  the  Board  to  approve  the  agreements  without 
holding  an  evidentiary  hearing.  However,  when  American,  TWA,  and  United 
submitted  a  new  agreement  in  the  transcontinental  markets  for  approval  in  May 
1973,  the  Board  felt  that  the  time  was  ripe  for  a  full  scale  examination  of  these 
agreements.  By  means  of  the  Domestic  Passenger  Fare  Investigation  and  other 
proceedings,  the  Board  had  embarked  upon  a  comprehensive  program  of  encourag- 
ing an  economically  sound  air  transportation  system  which  could  assure  high 
quality  service  to  the  consumer  at  the  lowest  reasonable  fares.  The  question  of 
whether  capacity  agreements  should  play  a  part  in  this  program  was  an  important 
issue  for  the  Board  to  consider.  Since  actual  experience  under  the  agreements 
appeared  to  demonstrate,  at  least  on  a  short-term  basis,  that  the  previous  agree- 
ments had  had  a  favorable  financial  impact  on  the  agreement  carriers  without 
having  a  significant  adverse  impact  on  the  non-agreement  carriers  or  on  the 
service  being  offered  to  the  traveling  public,  the  Board  by  a  majority  decided  to 
grant  interim  approval  for  six  months  or  until  conclusion  of  the  hearing  pro- 
ceeding, whichever  occurred  first."  The  Board  also  noted  in  that  order  the 
favorable  fuel  conservation  effects  of  the  agreement  which  began  to  take  on 
greater  importance  at  this  time.  This  proceeding  is  the  one  which  is  presently 
before  the  Board. 

At  about  this  same  time,  the  three  carriers  competing  in  the  New  York — San 
Juan  market — American,  Eastern,  and  Pan  American — also  decided  to  extend 
their  agreement.  This  agreement  was  submitted  to  the  Board  and  was  consoli- 
dated with  the  transcontinental  agreement  in  the  hearing  proceeding.  Approval 
was  likewise  granted  on  an  interim  basis  for  a  six-month  period." 


T  Order  72-6-70.  June  16,  1972. 

8  Orders  72-8-42,  Aug:.  9,  1972  :  72-9-13,  Sept.  5.  1972. 

9  Orders  72-11-6/7.  Nov.  2,  1972. 
"  Order  73-7-147,  July  27,  1973. 
"  Order  73-8-59,  Aug.  10,  1973. 
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FUEL-KELATED   CAPACITY   REDUCTION   AGEEEMENTS 

The  hearing  proceeding  was  progressing  when  the  Arab  oil  embargo  hit  in 
October  1973.  The  then-Energy  Policy  Office  immediately  adopted  a  mandatory 
fuel  allocation  program  which,  among  other  things,  imposed  controls  on  "middle 
distillate  fuels"  including  airline  turbine  fuel.  These  controls  resulted  in  the 
trunkline  carriers  being  allocated  a  maximum  of  95  percent  of  their  1972  fuel 
use.  Since  traffic  and  capacity  were  in  excess  of  1972  levels,  it  was  estimated  that 
the  trunkline  carriers  would  at  best  have  to  make  do  with  15  percent  less 
fuel  than  the  amounts  their  planned  levels  of  service  would  have  required.  This 
substantial  reduction  in  fuel  was  certainly  going  to  have  to  result  in  a  consider- 
able reduction  of  service.  The  Board  was  particularly  concerned  about  where  and 
in  what  manner  the  cutbacks  in  capacity  would  take  place.  In  the  Board's  view 
a  method  was  needed  to  insure  that  those  cutbacks  would  be  made  in  a  manner 
that  would  provide  the  public  with  the  best  service  possible  under  the  circum- 
stances. The  Board,  therefore,  on  its  own  motion,  authorized  discussions  among 
the  carriers  to  consider  the  adjustment  of  schedules  to  accommodate  the  fuel 
allocation  program." 

Open  discussions  were  held  in  Washington  from  October  16-^19,  1973,  and  an 
agreement  was  reached  by  American,  TWA  and  United  to  limit  capacity  in  20 
specific  city-pair  markets.  The  Board  gave  serious  consideration  to  the  agree- 
ments, particularly  with  respect  to  the  service  levels  to  be  offered  in  the  agree- 
ment markets  and  the  possible  anticompetitive  effects.  The  Board  unanimously 
concluded  that,  in  the  situation  of  a  fuel  shortage,  where  cutbacks  in  capacity 
were  inevitable,  the  agreements  afforded  the  Board  a  vehicle  to  insure  that  a 
significant  portion  of  the  agreement  carriers'  cutbacks  would  be  made  in  markets 
which  could  withstand  the  reduction  without  resulting  in  a  serious  service  de- 
ficiency. Through  its  review  of  these  agreements,  the  Board  could  sit  as  an  impar- 
tial arbitrator  weighing  the  needs  of  the  communities,  passengers,  shippers,  and 
Postal  Service,  on  the  one  hand,  and  the  needs  of  the  carriers  to  reduce  service, 
on  the  other.  The  agreements  were  approved  until  April  28,  1974,  subject  to  re- 
porting conditions  which  would  keep  the  Board  fully  apprised  of  the  effects  of 
the  agreements  in  each  market." 

As  the  fuel  shortage  continued,  additional  capacity  limitation  agreements  were 
submitted  for  approval  in  other  domestic  markets.  Western,  Frontier,  Continental 
and  Hughes  Airwest  joined  *^he  original  three  carriers  as  parties  to  these  agree- 
ments. Because  of  the  continuous  critical  shortage  of  fuel,  the  Board  approved 
each  of  the  agreements  that  was  submitted,  subject  to  the  appropriate  reporting 
conditions. 

When  the  Board's  approval  of  the  transcontinental  agreement  (which  is  the  one 
presently  before  the  Board  for  oral  argument  tomorrow)  and  the  agreements 
affecting  the  20  other  markets  was  nearing  termination,  American,  TWA  and 
United  submitted  new  agreements  for  approval  on  "fuel-related  grounds"  which 
extended  the  capacity  limitation  in  all  but  one  of  these  markets.  The  first  of  these 
agreements  was  approved  by  the  Board  in  July  1974  and  ran  until  December  14, 
1974."  While  the  fuel  situation  in  July  certainly  was  not  as  unstable  as  it  had 
been  the  previous  November,  the  carriers  were  still  subject  to  the  mandatory 
allocation  program  and  it  definitely  appeared  that  the  fuel  supply  would  not  be 
sufficient  to  meet  future  demand.  The  Board  was  of  the  view  that  the  agreements, 
by  raising  the  load  factors  to  reasonable  levels,  would  secure  important  public 
benefits  by  fostering  a  better  allocation  of  scarce  fuel  resources. 

Thereafter,  the  Board  extended  its  approval  of  these  agreements  until  June  14, 
1974,  pending  final  decision  in  the  Capacity  case?°  The  primary  basis  for  the 
Board's  action  in  approving  this  last  set  of  agreements  in  January  1975  was 
the  Board's  view  that  the  limitations  imposed  by  these  agreements  would  sig- 
nificantly contribute  toward  this  nation's  prime  goal  of  conserving  energy  and 
reducing  our  dependence  on  imported  oil.  This  critical  necessity  for  fuel  con- 
servation has  been  central  to  the  programs  of  both  the  President  and  the  Con- 


is  Order  T.-^-lO-SO,  Oct.  12.  1973. 
M  Order  73-10-110.  Oct.  31.  1974. 
"  Order  74-7-105.  Julv  24.  1974. 
«  Order  75-1-140,  Jan.  31,  1975. 
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gress.  By  its  action,  the  Board  has  attempted  to  heed  its  responsibility  in  this 
area. 

During  this  same  time,  the  fuel  situation  in  international  markets  has  been  in 
a  precarious  state.  In  addition  to  problems  of  fuel  availability  in  the  United 
States,  the  U.S.-flag  carriers  were  experiencing  diflBculty  in  receiving  adequate 
supplies  in  certain  foreign  ports  and  the  fuel  costs  have  jumped  nearly  300  per- 
cent. As  everyone  is  aware,  these  increased  costs  have  been  a  prime  source  of 
Pan  Am's  recent  diflBculties.  In  order  to  reduce  fuel  usage  without  adversely 
affecting  their  competitive  positions  with  the  foreign  carriers,  the  U.S.-flag 
carriers  have  entered  into  capacity  limitation  agreements  with  *he  national 
carriers  of  Great  Britain,  Italy  and  Venezuela.  No  opposition  to  these  agreements 
have  been  received  and  they  have  been  approved  by  the  Board. 

In  closing,  I  would  like  to  emphasize  that  the  Board  has  approved  these  agree- 
ments in  the  past  based  on  the  special  circumstances  confronting  the  airline  in- 
dustry. The  Board  now  has  before  it  in  the  Capacity  Reduction  Agreements  case 
a  massive  record  pertaining  to  these  agreement's,  and  an  initial  decision  of  an 
Administrative  Law  Judge  which  found  these  agreements  to  be  adverse  to 
the  public  interest.  As  I  stated  earlier,  the  purpose  of  this  proceeding  was  to 
conduct  a  full  examination  of  the  pros  and  cons  of  capacity  agreements.  I'm  sure 
that  the  Board  will  take  a  hard  and  fresh  look  at  the  issue  of  capacity  reduction 
agreements  and  I  can  assure  the  Committee  that  I  have  approached  this  proceed- 
ing without  any  preconceived  notions. 


[The  order  in  which  the  CAB  denied  approval  of  the  "cluster  agree- 
ment"— the  first  attempted  capacity  reduction  agreement  among  the 
trunk  airlines — follows :] 

United  States  of  Ameeica,  Civil  Aekonaxjtics  Board,  Washington,  D.C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its  ofllce  in  Washington,  D.C.  on 
the  6th  day  of  November  1970. 

[Order  70-11-35;  Agreement  CAB  21965;  Docket  22525] 

Agreement  between  American  Airlines,  Inc.,  Trans  World  Airlines,  Inc.  and 
United  Air  Lines,  Inc.,  filed  pursuant  to  section  412  of  the  Federal  Aviation  Act 
of  1958,  relating  to  the  limitation  of  capacity  in  certain  markets. 

Obder 

American,  TWA,  and  United  have  requested  our  approval  of  an  agreement, 
entered  into  without  prior  Board-authorized  and  supervised  discussions,  under 
which  each  carrier  would  limit  its  available  seat-miles  in  scheduled  nonstop 
service  in  15  named  markets.^  The  carriers  allege  that  overcapacity  exists  in  these 
markets,  that  individually  each  carrier  cannot  reduce  its  schedules  because  of  fear 
of  losing  its  market  share  to  the  others,  and  that  agreed  reduction  of  capacity 
under  the  formula  proposed  would  eliminate  $50,000,000  of  unnecessary  costs  to 
the  three  carriers. 

On  September  8,  1970,  the  Board  by  order  70-9-42  deferred  action  on  the  agree- 
ment and  invited  comments  thereon.  Numerous  comments  have  been  filed  in  re- 
sponse to  order  70-9-42,  the  majority  requesting  the  Board  either  to  disapprove 
all  or  a  portion  of  the  agreement,  or  to  hold  hearings  on  the  agreement.^ 

Of  the  parties  commenting  on  the  agreement,  only  one  other  carrier  (Mohawk) 
urges  immediate  approval.  Strenuous  concern  for  the  possible  effects  of  the  agree- 
ment has  been  registered  by  the  majority  of  the  scheduled  carriers  as  well  as  by 


1  New  York/Newark-Los  Angeles/Ontario ;  New  York/Newark-San  Francisco/Oakland/ 
San  Jose ;  W.ishlngton/Baltlmore-Los  Angeles/Ontario ;  Boston-Los  Anceles/Ontario ; 
Philadelphia-Los  Angeles/Ontario ;  New  York/Newark-Phoenix ;  St.  Louis-Los  Angeles/ 
Ontario  ;  Chicago  Phoenix  ;  Chicago-Tucson  ;  New  York/Newark-San  Diego  ;  Washington/ 
Baltimore-San  Diego ;  Chicago-San  Diego ;  Memphis-Los  Angeles/Ontario ;  Washington/ 
Baltimore-San  Franclsco/Oakland/San  Jose;  Philadelphia-San  Franclsco/Oakland/San 
Jose.  The  first  five  of  these  markets  are  served  by  all  three  of  these  carriers.  The  remaining 
ten  markets  are  served  by  two  of  the  three  carriers. 

2  See  the  attached  appendix  for  a  list  of  persons  submitting  comments. 
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local  and  federal  government  agencies.  The  Department  of  Justice  asserts  that 
the  agreement  violates  antitrust  principles,  and  opposes  approval  without  a  full 
public  hearing. 

We  have  carefully  considered  and  evaluated  all  of  the  comments  and  reply 
comments  and  have  concluded  that  approval  of  the  agreement  before  us  is  not 
warranted,  both  because  of  the  manner  in  which  it  was  reached  and  because  of 
certain  of  its  substantive  features.  We  shall  accordingly  disapprove  it,  without 
prejudice  to  the  submission  of  other  capacity-limitation  agreements  lacking  these 
objectionable  features  and  arrived  at  through  discussions  approved  and  moni- 
tored by  the  board. 

Discussions  and  proposed  agreements  involving  scheduling  and  capacity  reduc- 
tion reach  to  the  very  heart  of  a  competitive  air  transportation  system.  Discus- 
sions of  this  nature  may  serve  to  inform  air  carriers  of  competitive  attitudes, 
policies,  and  intentions  with  respect  to  future  scheduling,  and  may  of  themselves 
inhibit  competition  without  there  being  any  agreements  reached  or  submitted  for 
the  Board's  consideration,  thus  thwarting  the  very  purpose  for  which  the  com- 
petitive authorizations  were  issued.  In  these  circumstances,  and  in  areas  so 
fraught  with  antitrust  considerations,  the  board  is  not  prepared  to  approve  agree- 
ments of  the  type  here  present  when  the  discussions  between  the  carriers  have 
not  been  approved  and  monitored  by  the  Board.  The  Board  is  authorized  to 
approve  intercarrier  discussions  under  the  provisions  of  section  412  ;  it  frequently 
has  done  so ;  and  in  any  event  can  conclude  only  that  agreements  of  the  nature 
here  present  are  adverse  to  the  public  interest  unless  reached  after  discussions 
held  with  the  approval  and  under  the  auspices  of  the  Board.* 

We  also  have  a  number  of  substantive  problems  with  the  present  agreement. 
In  the  first  place,  we  are  concerned  over  the  agreement's  duration.  We  would  not 
approve  a  two-year  agreement  such  as  here  proposed.  Six  months  would  appear  to 
be  adequate  for  the  affected  carriers  to  take  corrective  steps  to  conform  capacity 
to  indicated  market  demands  over  the  longer  term. 

We  also  believe  that  the  very  "flexibility"  built  into  the  agreement  is  one  of  its 
major  defects.  Under  the  agreement,  no  carrier  is  bound  to  reduce  service  in  any 
particular  market — it  could  even  increase  its  frequencies.  So  long  as  in  the  aggre- 
gate of  markets  the  agreed-upon  capacity  reduction  is  put  into  effect,  the  agree- 
ment is  being  complied  with.  Given  the  extremely  competitive  history  of  the  car- 
riers in  such  major  marke*^s  as  New  York-Los  Angeles,  for  example,  it  is  highly 
possible  that  the  carriers  would  choose  to  maintain  their  competitive  pressures  in 
these  markets  and  comply  with  their  agreement  by  reducing  service  in  their  two- 
carrier  markets  (e.g.,  Memphis-Los  Angeles)  or  in  satellite-type  markets  (e.g., 
Newark-San  Jose).  In  such  latter  instances,  satellites  like  Ontario  or  San  Jose 
could  lose  the  relatively  little  transcontinental  service  they  now  have. 

Of  the  15  markets  chosen  by  the  carriers  for  inclusion  in  the  agreement,  10  are 
two-carrier  markets.  These  markets,  by  the  carriers'  admissions,  are  not  un- 
profitable. The  effect  of  two  carriers  reducing  their  service  in  such  markets  could 
have  a  serious  impact  on  the  quantity  and  quality  of  service  available  to  the  pub- 
lic— more  so  than  in  the  three-carrier  markets,  which  are  all  larger.  Moreover, 
the  carriers  do  not  justify  their  choice  of  markets  in  terms  of  load  factors  being 
experienced  in  individual  markets,  but  lump  them  together.  Some  of  the  markets, 
such  as  New  York-Los  Angeles,*  are  extremely  large  markets  in  which  load  fac- 
tors have  been  strikingly  low,  and  in  which  a  reasonable  reduction  in  capacity,  if 
achieved  by  acceptable  means,  should  have  no  serious  adverse  effect  on  the 


^  The  parties  to  the  agreement  contend,  Inter  alia,  that  the  Federal  Aviation  Act  does 
not  contemplate  Board  authority  for  discussions  and  that  Board  approval  of  such  discus- 
sions would  not  relieve  the  parties  from  the  operations  of  the  antitrust  laws.  We  disagree. 

The  Board  has  frequently  held  that  it  has  the  power  to  approve  intercarrier  discussions 
leading  to  agreements,  and  thereby  to  Immunize  the  carriers  from  any  antitrust  liability 
whi^h  might  otherwise  result  from  participation  in  such  discussions  (see  e.g.,  Air  Freight 
tariff  Agreement  case.  14  C.A.B.  424,  430-431  (1951)).  In  19.57,  this  view  was  officially 
sanctioned  by  a  formal  opinion  of  the  Attorney  General  (41  Op.  A.G.  333).  The  Attorney 
General  focused  on  the  provisions  of  what  is  now  section  204(a)  which  authorizes  the  Board 
to  issue  "such  orders  .  .  .  pursuant  to  and  consistent  with  the  provisions  of  this  Act.  as  it 
shall  deem  necessary  to  carry  out  the  provisions  of.  and  to  exercise  and  perform  Its  powers 
and  duties  under  this  Act."  He  concluded  that  orders  approving  discussions  were  "neces- 
sary to  carry  out"  the  provisions  of  section  412  and  that  such  discussions  consequently 
were  eran*^ed  antitrust  immunity  under  section  414. 

*  We  note  that  this  market  alone  accounts  for  approximately  one-fourth  of  the  total 
available  seat-miles  in  nonstop  service  offered  by  the  three  carriers  in  the  15  markets  as  a 
group  during  the  base  period  (fourth  quarter  1969).  The  five  three-carrier  markets  to- 
gether account  for  nearly  three-fourths  of  the  total  ASM's  offered. 
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traveling  public.  Others,  however,  are  markets  of  only  moderate  size,  in  which 
It  IS  by  no  means  clear  that  capacity  could  be  substantially  reduced  without  in- 
jury to  the  public. 

Because  of  these  factors,  any  concerted  reduction  in  capacity,  even  on  a  tem- 
porary basis,  should  be  definite,  precise,  and  in  markets  of  substantial  size  hav- 
ing low  load  factors.  Generally  these  would  be  markets  with  three  or  more  car- 
riers, but  there  may  be  a  few  with  only  two  carriers  which  meet  these  criteria. 
We  believe  that  markets  such  as  New  York-Chicago,  Chicago-Los  Angeles,  New 
York-Los  Angeles,  New  York-San  Francisco,  and  New  York-Atlanta  are  repre- 
sentative of  those  in  which  the  problem  is  most  acute.^  Any  capacity  reduction 
agreement  seeking  our  approval  would  have  to  justify  individually  the  inclusion 
of  each  market  proposed  to  be  covered  thereby,  on  the  basis  of  a  showing  that 
excessive  and  unneeded  capacity  was  in  fact  being  offered  in  that  particular  mar- 
ket, and  that  the  reduction  in  capacity  proposed  would  not  be  injurious  to  the 
traveling  public. 

We  are  fully  cognizant  of  the  economic  plight  of  some  of  the  air  carriers,  due 
in  substantial  part  to  the  over-capacity  presently  being  operated  in  certain  large 
markets.  We  believe  that  unilateral  action  should  be  taken  by  the  carriers  to  re- 
duce that  over-capacity.  We  note  that  a  number  of  carriers  have  already  taken 
substantial  action  unilaterally  to  reduce  their  systemwide  schedules.  Under  our 
competitive  system,  this  is  by  far  the  preferable  way.  Not  only  are  individual 
management  decisions  in  response  to  the  play  of  competitive  forces  inherently 
more  eflScient  and  more  responsive  to  market  demand  than  decisions  made  coi- 
lusively,  but  any  proliferation  of  capaci'^y-limitation  agreements  would  inevitably 
draw  the  Board,  in  order  to  protect  the  public  interest,  into  detailed  scrutiny  and 
regulation  of  operating  decisions  that  should  properly  be  made  by  individual  car- 
rier managements.  Nevertheless,  while  normal  competitive  forces  might  well  re- 
solve the  problem  of  over-capacity,  they  might  do  so  too  slowly  to  avert  serious 
injury  to  some  of  the  carriers  and  to  the  air  tran.sportation  system  as  a  whole. 
Accordingly,  we  would  be  prepared  to  consider  applications  for  authority  to  en- 
gage in  discussions,  under  appropriate  safeguards,'  looking  toward  multilateral 
agreements  to  reduce  capacity  in  markets  in  which  excess  capacity  is  presently 
being  operated.  Upon  a  proper  showing,  short-term  approval  of  such  agreements 
might  be  found  warranted.  We  emphasize,  however,  that  the  approval  of  any  such 
new  agreement  will  depend  upon  our  appraisal  of  its  particular  terms  and  upon 
a  clear  showing  by  the  carriers  that  it  is  "required  by  a  serious  transportation 
need,  or  in  order  to  secure  important  public  benefits."  ' 

For  the  above  reasons,  we  find  that  agreement  CAB  21965  is  adverse  to  the 
public  interest. 

Accordingly,  IT  IS  ORDERED,  That: 

1.  Agreement  CAB  21965  be  and  it  hereby  IS  DISAPPROVED ; 

2.  All  other  outstanding  requests  be  and  they  hereby  ARE  DISMISSED ; 

3.  This  order  shall  be  served  upon  all  United  States  certificated  scheduled  air 
carriers ;  each  community  listed  in  the  agreement ;  and  the  Department  of 
Justice,  Post  OflBce,  Transportation,  and  Defense. 

This  order  shall  be  published  in  the  Federal  Register. 
By  the  Civil  Aeronautics  Board. 

[seal]  HAKEY  J.  ZiNK, 

Secretary. 

6  Excluded  would  be  such  presently  underserved  satellite  airports  as  Oakland,  San  Jose, 
and  Ontario,  and  markets  In  which  competition  has  only  recently  been  certificated  to 
remedy  prior  service  deficiencies,  such  as  Memphis-Los  Angeles  and  New  York,  Washington/ 
Baltimore,  and  Chicaeo  San  Diego. 

«  Of  course,  any  discussions  would  be  subject  to  appropriate  limitations  such  as  that  any 
authority  to  hold  such  discussions  would  be  granted  only  for  limited  periods  ;  that  any 
meeting  would  be  held  in  Washington  with  advance  notice  provided  ;  that  Interested  per- 
sons could  have  observers  present ;  that  a  transcript  of  the  meeting  would  be  kept ;  that 
suitable  opportunity  would  be  provided  for  communities  and  other  persons  with  legitimate 
interests  to  be  heard  ;  that  carrier  participation  in  any  agreement  could  be  open-ended, 
but  would  be  limited  to  a  specific  period  :  that  only  those  matters  be  discussed  which  are 
authorized  by  the  Board  ;  and  that  any  agreements  resulting  from  the  discussions  would  be 
subiect  to  Board  approval. 

'  Local  Cartage  Agreement  case,  15  C.A.B.  850,  853  (1952). 
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Gillilland,  Vice  Chairman,  filed  the  attached  dissent. 

Adams,  member,  filed  the  attached  concurrence  and  dissent. 
GILLILLAND,  VICE  CHAIRMAN,  DISSENTING: 

I  agree  with  much  that  is  said  in  the  Board's  order  but  not  all  of  it. 

Section  401(e)  (4)  of  the  Federal  Aviation  Act  forbids  the  Board  to  engage  in 
the  regulation  of  scheduling  and  capacity  by  direct  action.  Consequently  the 
Board  should  be  wary  lest  it  be  drawn  into  a  policy  of  indirect  regulation  through 
the  device  of  approval,  disapproval  and  conditioning  of  intercarrier  agreements. 
Such  a  policy  not  only  would  be  inconsistent  with  the  plan  of  the  statute,  but,  if 
it  should  become  a  custom,  and  however  efficiently  administered,  the  results 
would  be  most  unlikely  to  compensate  for  the  loss  of  benefits  flowing  from  the 
competitive  scheme. 

Nevertheless,  and  despite  the  Board's  recognition  of  the  dangers,  the  guidelines 
laid  down  in  its  order  tend  more  toward  standardization  and  the  development  of 
such  a  policy  than  would  ad  hoc  approval  of  the  agreement.  Furthermore  t!ie 
greater  definition  contemplated  will,  it  seems  to  me,  tend  to  further  invade  com- 
petitive principles,  rather  than  support  them. 

Although  the  Board  has  frequently  required  the  monitoring  of  discussions  of 
one  kind  or  another,  the  absence  of  monitoring  here,  as  I  view  it,  is  not  a  matter 
of  significant  Board  (as  distinguished  from  carrier)  concern.  The  agreement  is 
very  limited  in  the  scope  of  its  anticompetitive  commitments,  misconduct  is  not 
to  be  presumed,  and  every  avenue  afforded  to  the  Board  by  the  statute  for  the 
protection  of  the  public  interest  remains  open  and  unimpaired.  The  task  of  the 
Board  is  to  balance  the  prospective  benefits  and  detriments  of  the  agreements 
before  it  in  the  public  interest. 

In  this  agreement  the  prospects  of  material  relief  to  the  very  real  economic 
distress  of  the  carriers,  a  distress  which  creates  pressures  for  higher  and  higher 
fares  and  second  rate  services,  argues  for  approval.  The  contemplated  overall 
reductions  being  very  nominal,  competitive  forces  should  remain  suflScient  to 
assure  adequate  services  in  each  market,  and  the  Board  is  not  devoid  of  remedy 
should  the  results  prove  to  be  otherwise.  Nevertheless,  the  agreement  offers  the 
danger  of  an  opening  wedge  for  a  policy  which  would  erode  competitive  principles, 
and  this  factor  argues  against  it.  In  order  to  be  tolerated  the  thrust  of  such  a 
wedge  must  be  narrow  enough,  shallow  enough,  and  brief  enough  that  the  notch 
w'ill  close  very  quickly  and  disappear  altogether. 

On  a  very  close  balance  I  would  at  this  time  approve  the  agreement  for  a 
limited  period.  This  balance  is  so  close  as  to  afford  no  precedent  for  favoring 
approval  in  another  case  where  the  policy  threat  might  be  greater,  or  the  public 
benefits  less  evident. 

Whitnet  Gillilland. 

ADAMS,  MEMBER,  CONCURRING  AND  DISSENTING: 

I  am  not  prepared  to  conclude  that  agreements  of  the  nature  here  present  are 
adverse  to  the  public  interest  unless  reached  after  discussions  held  with  the  ap- 
proval and  under  the  auspices  of  the  Board.  To  be  sure  the  Board  has  on  many 
occasions  by  order  authorized  carrier  discussions  designed  to  lead  to  carrier 
agreements  to  be  submitted  for  Board  approval  under  section  412  of  the  Act.  But 
I  agree  with  Vice  Chairman  Gillilland  that  the  absence  of  Board  monitoring  of 
the  discussions  leading  to  the  instant  agreement  is  a  matter  primarily  of  carrier, 
as  distinguished  from  Board,  concern. 

I  am  fully  mindful  of  the  economic  plight  of  some  of  the  air  carriers  and  on 
numerous  recent  occasions  have  expressed  my  opinion  as  to  their  need  for  added 
revenues,  but  I  find  it  necessary  to  join  with  the  majority  in  disapproving  the 
instant  agreement  because  of  certain  of  its  substantive  features  such  as  its  dura- 
tion :  its  flexibility ;  its  lack  of  specifies ;  that  fact  that  10  of  the  15  markets  are 
two-carrier  markets ;  and  the  fact  that  the  effects  upon  other  carriers  and  com- 
munities of  implementing  the  agreement  are  unknown.  If  a  new  agreement  which 
is  not  subject  to  these  defects  were  to  be  filed,  it  might  be  possible  for  me  to  con- 
clude that  such  an  agreement  was  not  adverse  to  the  public  interest. 

(s)     John  G.  Adams. 
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Corrected  Appendix  to  Order  70-11-35 

Comments  in  response  to  Order  70-9-42  have  been  filed  by : 

Aircraft  Owners  and  Pilots  Association 

Air  Line  Pilots  Association,  International 

Allegheny  Airlines,  Inc. 

Allied  Pilots  Association 

American  Airlines,  Inc.,  Trans  World  Airlines,  Inc.,  and  United  Air  Lines, 
Inc.  (joint) 

Baltimore  and  Maryland  Parties 

City  of  Memphis 

City  of  Philadelphia 

City  of  St.  Louis 

City  and  County  of  San  Francisco  and  San  Francisco  Chamber  of  Commerce 

City  of  San  Jose 

Continental  Air  Lines,  Inc. 

Department  of  Defense 

Department  of  Justice 

Department  of  Transportation 

Delta  Air  Lines,  Inc. 

Eastern  Air  Lines,  Inc. 

Frontier  Airlines,  Inc. 

Kansas  City  and  Chamber  of  Commerce  of  Greater  Kansas  City 

Los  Angeles  Department  of  Airports  and  Chamber  of  Commerce  of  Los 
Angeles 

Massachusetts  Port  Authority 

Mohawk  Airlines,  Inc. 

National  Air  Carrier  Association 

National  Airlines,  Inc. 

New  York  Port  Authority 

Northwest  Airlines,  Inc. 

Oakland  Port  Authority 

Ozark  Air  Lines,  Inc. 

Raleigh-Durham  Airport  Authority 

San  Diego  Unified  Port  District,  and  the  City  and  Chamber  of  Commerce  of 
San  Diego 

Tucson  Airport  Authority 

Washington  Board  of  Trade 

Western  Air  Lines,  Inc. 
Reply  comments  have  been  filed  by : 

American  Airlines,  Inc 

Baltimore  and  Maryland  Parties 

City  and  Chamber  of  Commerce  of  Houston 

City  of  Philadelphia 

City  of  Phoenix 

Delta  Air  Lines,  Inc. 

Oakland  Port  Authority 

Trans  World  Airlines,  Inc. 

Tucson  Airport  Authority 

United  Air  Lines,  Inc. 
In    addition,    numerous    letters    have   been    received   from    individuals    and 
corporations. 


[The  orders  in  which  the  CAB  approved  the  "Trancontinental  eco- 
nomic agreement"  follow :] 
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UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C.,  . 
on  the  19th  day  of  August,  I97I 


Order  71-8-91 


Application  of 

TRANS  WORLD  AIRLINES,  INC., 
ET  AL. 

for  approval  of  capacity  limitation 
agreement . 


Docket  22908 

Agreement  C.A.B.  22^96 


ORDER 


American  Airlines  (American),  Trans  World  Airlines  (TWA),  and  United 
Air  Lines  (UAL),  have  filed  an  application  requesting  approval  of  an 
agreement  to  reduce  scheduled  capacity  in  four  markets: 

1.  New  York/Newark-Los  Angeles, 

2.  New  York/Newark-San  Francisco, 

3.  Chicago-San  Francisco,  and 

4.  Washington/Baltimore-Los  Angeles. 

The  agreement  was  entered  as  a  result  of  Board-approved  discussions      • 
on  possible  capacity  reduction  agreements  in  thirteen  markets.  1^/ 

The  objective  of  the  three-carrier  agreement  is  to  raise  load 
factors  in  the  four  markets  from  the  present  level  of  26-36  percent  2J 
to  a  level  of  50  percent  during  the  1971-J972  off-peak  (October-Mry) 
period  and  to  a  level  of  60  percent  during  the  1972  peak  (July- 
September)  period.   The  average  load  factor  over  the  term  of  the 


1^/   Board  Order  71-3-71,  dated  March  11,  1971,  authorized  TWA  and 
ether  interested  carriers  to  conduct  preliminary  discussions  to 
identify  the  markets  in  which  multi-lateral  reductions  of  capacity 
might  be  achieved.   Preliminary  discussions  ware  subsequently  held, 
markets  were  selected  and  a  resultant  request  to  discuss  possible 
reduction  agreements  was  submitted  to  the  Board  and  approved  with 
respect  to  thirteen  markets  by  Board  Order  71-5-68,  issued  May  14, 
15  71. 
1/   First  quarter  of  1971. 
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agreement  would  be  52.5  percent.  To  achieve  these  load  factors,  the 
carriers  propose  to  reduce  the  aggregate  number  of  weekly  round-trip 
nonstop  flights  flown  in  each  market  as  follows:  _3/ 

To  May  31,  1972 


Present  Level 

Weekly  Nonstop 

Round  Trips  4/ 

Proposed  Level 

Percent  of  Reduction 

NY-LA 

185 

132 

23. 9 

NY-SF 

143 

.89 

38.0 

CHI-SF 

147 

105 

28.6 

WASH-LA 

73 

66 

10.2 

June 

1  to  September  16, 

1972 

Present  Level 

Weekly  Nonstop 

Round  Trips  4/ 

Proposed  Level 

Percent  of  Reduction 

NY-LA 

185 

157 

15.4 

NY-SF 

143 

121  • 

15.7 

CHI-SF 

147 

126 

14.3 

WASH-LA 

73 

69 

6.1 

In  response  to  the  three  carriers '  applications ,  a  number  of 
persons  have  filed  comments  requesting  that  the  Board  disapprove  the 
agreement  or  that  any  Board  approval  be  subject  to  conditions,  or 
limited  to  a  term  of  six  months.  _5/  Two  parties,  the  Air  Lines  Pilot 
Association,  International  and  the  Allied  Pilot's  Association,  have 
requested  the  Board  to  disapprove  the  agreement  or  set  the  matter 
for  hearing. 


^/   In  estimating  load  factors,  the  carriers  projected  an  average 
yearly  traffic  growth  of  five  percejit. 

V  As  of  June  1,  1971.   A  wide-bodied  jet  frequency  is  deemed  the 
equivalent  of  two  conventional  jet  frequencies.   Under  the  agreement, 
weekly  frequencies  are  allotted  to  each  carrier  according  to  an  agreed 
formula  and  there  is  no  restriction  on  the  manner  in  which  the  carriers 
may  use  their  weekly  allotment.   The  carriers  may  operate  extra  sections 
for  unusual  demand  if  such  extra  sections  are  not  published  or  advertised. 
bj      Comments  taking  the  foregoing  positions  were  filed  by  the  Department 
of  Justice,  the  Postal  Service,  The  Department  of  Transportation,  The 
National  Air  Carrier  Association,  .Braniff  Airways,  Delta  Air  Lines, 
Northvjest"  Airlines,  Eastern  Air  Lines,  The  Port  of  New  York  Authority,  ' 
The  Fairfax  County  Industrial  Authority,  and  The  City  of  Chicago. 
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The  applicant  carriers  have  filed  a  reply  to  the  comments. 

Upon  consideration  of  the  pleadings  and  other  rej.evant  facts,  we 
have  decided  to  approve  the  three^carrler  'agreement,  subject  to  condi- 
tions which  will  place  the  Board  in  a  position  to  promptly  reconsider  its 
approval  or  otherwise  take  action  with  respe.ct  to  unanticipated  adverse 
impact  on  the  traveling  public  or  other  carriers  that  might  arise  from 
implementation  of  the  agreement. 

6/ 

It  remains  our  conviction,  as  indicated  on  several  recent  occasions, 
that  the  Federal  Aviation  Act  contemplates  a  competitive  air  transporta- 
tion system  and  that  decisions  regarding  flight .scheduling  and  increases 
or  reductions  in  the  capacity  offered  to  the  public  "go  to  the  very 
heart"  of  such  a  system.2/  A  competitive  system,  we  firpily  believe, 
is  inherently  more  efficient  and  more  responsive  to  the  needs  of  the 
public  than  is  a  system  in  which  production  is  allocated  by  mutual 
agreement  of  the  producers.   Under  the  competitive  system  air  carrier 
scheduling  and  capacity  should  be  established  by  the  competitive 
decision  of  individual  air  carriers.   Inter-carrier  agreements  relating 
to  scheduling  and  capacity  are  inconsistent  with  the  general  competitive 
norm  established  by  the  Act  8/  and  with  the  antitrust  laws.   Hence  the 
Board  has  in  the  past,  except  in  highly  unusual  and  limited  circumstances, 
refused  to  permit  the  carriers  to  discuss  multilateral  action  in  these 
areas .^/ 

Instead  we  urged  the  carriers  to  take  unilateral  action  to  bring 
their  capacity  more  in  line  with  actual  demand.   Nevertheless,  because 
we  eventually  became  concerned  that  unilateral  actions jmight  hot^ take 
place  under  the  circumstances  which  have  developed  quickly  ehougn  to 
avert  lasting  injury,  we  permitted  the  carriers  to  discuss  possible 
short-term  multilateral  reductions  in  a  number  of  highly  scheduled 
but  chronic  low  load  factor  markets. 10/ 


6/  See  Order  70-11-35  dated  November  6,  1970  and  Orders  71-3-71  and  71-5-bo 

±1      Order  70-11-35,  supra. 

8/  We  may  note,  however,  that  the  competitive  norm  under  the'  Federal 

Aviation  Act  is  not  unqualified.   Rather,  it  is  "competition  to  the 

extent  necessary  to  assure  the  sound  development  of"  the  national  air 

transportation  system,  _i._e.  ,  an  economically  sound  system.   Section  102('d), 

49  U.S.C.  §302(d).   We  have  not  generally  heretofore  considered  scheduling 

and  capacity  agreements  of  nation-wide  scope  necessary  to  meet  this 

statutory  objective. 

9/  'See,  in  addition  to. Order  70-11-35,  su^ra.  the  statements  to  the 

same  effect  in  Orders  68-7-138,  dated  July  26,  1968;  70-4-5,  dated 

April  2,  1970;  70-4-40,  dated  April  8,  197Q. 

_10/  Order  71-5-68,  supra. 
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The  circumstances  which  led  to  this  concern  include  the  recent 
introduction  of  new  aircraft  with  greatly  increased  capacity  (stetnming 
from  technological  advance  and  equipment  orders  made  in  good  faith  several 
years  ago  in  general  anticipation  of  continuing  high  traffic  growth 
and  increasing  markets),  the  national  economic  slow-down  accompanied  by 
actual  declines  in  traffic  (as  opposed  to  anticipated  growth) ,  and 
the  insistence  of  carriers  on  building  up  and  maintaining  hj^  levels 
of  flight'  frequencies  in  major  competitive  markets  despite  steepjx. 
declining  load  factors? These  circumstances  have  converged  to^create 
an  unsound  condition  of  over-capacity  and  under-utilization  in  many 
markets,  including  these  which  are  the 'subject  of  the  agreement  now 
before  the  Board. 

This  unsound  condition  is  harmful  to  the  public  interest.   In 
addition  to  the  environmental  impact  of  flights  unjustified  by  public 
need,  the  public  must  also  ultimately  bear  the  burden  of  a  prolongation 
of  the  carriers'  operation  of  unneeded  services  JJ./  and  the  seriously 
high  losses  which  the  carriers  are  now  experiencing.   This  unhealthy 
situation  is  of  course  the  very  antithesis  of  the  statutory  objectives 
of  providing. the  public  with  adequate,  economical  and  efficient 
service  at  reasonable  charges  and  with  developing  and  maintaining  a 
financially  sound  competitive  industry. 12/ 

The  unilateral  reductions  which  have  taken  place  over  the  past  year, 
in  part  at  the  urgings  of  the  Board,  have  not  been  sufficient  to  alleviate 
the  situation,  as  is  indicated  by  the  continuing  low  load  factors  in 
these  markets  and  the  continuing  serious  losses.   Further  reductions 
to  bring  capacity  more  in  line  with  public  demand  are  needed  quickly. 
We  have  observed  before,  that  while  economic  forces  should  ultimately 
resolve  the  problem  of  over-capacity,  they  might  do. so  too  slowly  to 
avert  serious  injury  to  some  of  the  carriers  and  the  air  transportation 


11/  We  have  established  for  rate-making  purposes,  under  Phase  6B  of  the 
Domestic  Passenger-Fare  Investigation,  Order  71-4-54,  dated  April  9, 
1971,  long- range  industry  passenger  load-factor  standards.   These 
should  also  encourage  the  carriers  "in  the  future  not  to  expand  flight 
offerings  beyond  reasonable  public  demand,  since  in  effect  the  cost  of 
excess  operations  will  not  be  included  in  calculating  fair  and  reason- 
able rates.   The  Board  is  convinced  that  the  load  factor  standards 
ghould,  over  the  long  run,  provide  adequate  incentives  to  the  industry 
to  bring  the  level  of  their  operations_  into  line  with  tratt ic__demands . 
.However,  under  current  short  run  conditions,  the 'Carriers  (^^pe^a^^to  have^ 
^een  either  unwilling  or  unable  to  rapidly  reduce  the  excessively  high 
level  of  frequencies  often-  6f  higher  capacity  aircraft  ona  unilateraT 
basis. 
12/  Sections  102(c)  and  (d) ,  49- U.S. C.  1302(c)  and  (d) . 
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system  as  a  whole.J^/  We  regretfully  have  concluded  In  view  of  the 
evidence  of  continuing  low  load  factors  in  the  major  markets  in  question 
that  they  are  acting  too  slowly  in  the  immediate  circumstances.   In 
our  judgment,  a  limited  departure  from  our  normal  policy  of  leaving 
scheduling  and  capacity  to  the  free  play  of  competitive  forces  is 
justified  at  this  time  as  a  means  of  affirming  the  very  statutory 
objec-tives  of  economical,  efficient  service  to  the  public  and  a 
financially  sound  air  transportation  system  which  that  policy  would 
in  normal  times  and  under  normal  circumstances  be  expected  to  achieve. 
We  therefore  believe  that,  in  the  present  unusual  circumstances, 
approval  of  the  three-carrier  agreement  not  withstanding  its  inconsistency 
with  the  antitrust  principles   is  required  to  meet  serious  transportation 
needs  and  secure  important  public  benefits . 14/ 

Even  so,  we  continue  to  believe  that  capacity  agreements  should 
be  permitted  for  only  a  limited  term  and  only  in  markets  in  which 
curtailment  of  capacity  will  not  have  an  adverse  impact  on  the  quality 
and  quantity  of  service  available  to  the  public.  We  believe  that  the 
present  three-carrier  agreement -also  satisfies  these  criteria.  We 
now  turn  to  the  detailed  findings  on  which  the  foregoing  general  con- 
clusions rest. 

The  extreme  financial  distress  of  most  of  the  air  carrier  industry 
has  continued  unabated  through  the  last  18  months.   Thus,  in  calendar 
1970,  the'll  members  of  the  domestic  trunk  industry  Incurred  an  overall 
net  loss  of  over  $52  million.   The  parties  to  the  present  agreement, 
TWA,  United,  and.  American,  incurred  1970  losses  of  $6_5  million,  $40  mil- 
lion, and  $26  million,  respectively.   In  the  first  quarter  of  1971, 
these  three  carriers  incurred  substantial  additional  losses,  totaling 
$38  million  for  TWA,  $32  million  for  United,"  and  $24  million  for 
American. 15/  Available  data  covering  more  recent  months  indicates 
that^ thelosses  are  continuing. 

It  is  clear  that  a  substantial  underlying  cause  of  the  financial 
problems  of  the  industry,  and  of  TWA,  American,  and  United,  has  been 
that  in  certain  large  markets  carriers  are  operating  capacity  far  in 
excess  of  demand.   The  four  markets  which  are  the  subject  of  the 


_13/   Order  70-11-35,  supra. 

14/   Local  Cartage  Agreement  Case,  15  C.A.B.  850,  8S5  (1952). 

15/   The  comparable  result  for  the  first  three  monthp  of  1970  were 

TOA,  a  loss  of  $39  million;  United,  a  loss  of  $14  million;  and 

American,  a  loss  of  $4  million. 
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present  agreement  illustrate  the  problem.   In  these  markets,  load 
factors  during  the  first  quarter  of  19.71.  have  fallen  to  an  average 
of  32  percent,  compared  to  an  average  of  40  percent  in  the  first 
quarter  of  1970.   Load  factors  in  the  individual  markets  have  been 
as  follows: 

First  Quarter  1970   .  First  Quarter  1971 


NY-LAX 

41.0 

32.5 

NYC-SFO 

34.4 

26.5 

WAS/BAL-LAX 

39.3 

36.2   • 

CHI-SFO 

42.5 

34.6 

There  is  no  reason  to  believe  that  problems  of  excess  capacity 
are  likely. to  be  cured  by  traffic  growth  in  the  near  future.   During 
the  first  six  months  of  1971,  domestic  traffic  carried  by  trunk  air- 
lines declined  .4  percent  compared  to  the  first  six  months  of  1970.16/ 
In  the  four  subject  markets  traffic  in  the  first  quarter  of  1971  was 
9  percent  below  the  first  quarter  of  1970.17/ 

We  believe  that  the  three-carrier  agreement  can  make  a  signifi- 
cant contribution  to  solving  problems  6f  excess  capacity  and  financial 
distress,  without  an  adverse  impact  on  the  public  or  on  competing  car- 
riers. 

The  benefits  of  the  agreement  should  be  substantial.   The 
load  factors  as  forecast  by  the  applicants  which  will  result 
from  the  agreement  will  represent  an  increase  to  about  the 
level  found  reasonable  for  the  domestic -trunkline  system  as  a 
whole  in  the  recently  decided  Domestic  Passenger— Fare 
Investigation. 18/   At  the  same  time,  the  agreement  should 
result  in  significant  financial  savings  for  the  three  carTiers.   Appli- 
cants estimate  savings  of  $60  million  while  the  Department  of  Transpor- 
tation estimates  savings  range  from  $45  million  to  $151  million.   the 
16/  For  the  same  period,  United's  traffic  declined  4.6  percent,  and 
American's  3.9  percent,  while  TWA's  increased  2.5  percent. 
17/   Traffic  in  some-  of  the  four  markets  grew  in  April  and  May  1971, 
compared  to  April  and  May  1970.   However,  load  factors  have  remained 
well  below  50  percent.  Moreover,  air  carrier  traffic  generally  ex- 
perienced growth  in  April  and  May,  but  the  trend  was  not  sustained 
in  June.   Thuj,  domestic  traffic  in  June  1971  was  4.6  percent  below 
June  1970.   Preliminary  indications  are  that  July  has  continued  the 
pattern  cf  weakness. 

18/   52.5  percent  overall,  f-nr  trunk,,  rarriers  on  an'  intPT?,TT;  ha.gi  g  , 
Orders  71-4-59,  71-4-60,  dated  April  9,  1971;  55.0  percent  overall 
for  trunk  carriers  on  a  long-range  basis.  Order  71-4-54,  supra . 
Even  these  forecast  load  factors  would  be  generally  below  the 
adjusted  load  factors  for  the  respective  markets  whichwere  employed 
in  developing  the  overall  average  standard  load  factors. 
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precise  amount  of  savings  will  depend  on  a  number  of  matters  which 
cannot  be  determined  with  exactitude  at  this  time,  such  as  the  type 
of  aircraft  that  will  be  used  to  reduce  schedules  and  whether  the 
carriers  will  sell  Idle  aircraft  or  merely  ground  them.   In  any  event, 
we  believe  that  the  savings  will  be  substantial  and  that  they  may  well 
reach  or  exceed  the  applicants'  estimates. 19/ 

The  benefits  outweigh  any  adverse  impact  which  we  can  foresee  which 
the  agreement  may  have  on  the  public  or  on  other  carriers.   In  view  of 
the  lead  factors  being  achieved  on  the  present  level  of  schedules  in 
the  four  markets,  it  is  highly  unlikely  that  the  reduced  levels  of 
service  contemplated  by  the  instant  agreement  will  not  be  fully  adequate 
to  meet  the  demands  of  the  traveling  public.  Nor  do  we  believe  that 
the  agreement  will  have  any  significant  impact  on  competing  carriers. 
The  main  concern  of  the  carriers  filing  comments  is  that  capacity  released 
from  the  four  markets  may  be  diverted  to  other  markets  or  to  charter 
services,  and  they  ask  that  conditions  be  imposed  to  guard  against  this 
^'  possibility.^/  However,  the  applicant  carriers  have  represented  that 

'^''"^N      there  will  not  be  any  large-scale  shifting  of  capacity:  and  the  Board  is 
^^p^relying  upon  those  representatinn.q^in  apprnyine;  the  agreement.  21/   In 
addition,  several  civic  parties  and  the  tt.S-  Pnsral  Soryf^^  h^vc  urgod 
the  ^"nino.si  rion  nf  rnnditions  to  insure  that  reductions  in  volumes -o£ 
service  will  be  implemented  in  a  manner  which  will  insure  an  adequate 
^.^,/i^-N^    sp£ead  of  departure  times  and  an  adequate  dispersion  of  service  between^ 
airports  serving  an  ar«ea. 


^ 


19/  For  example,  in  the  New  York-Los  Angeles  market,  applicants  propose 
to  eliminate  approximately  2,300  flights  (with  a  wid<>-bodied  flight 
counting  as  two  flights)  between  October  1971  and  September  1972. 
Assuming  nine  and  one-half  revenue  hours  per  round  trip,  the  eliminated 
revenue  hours  are  about  10,900  if  all  reductions  are  made  with  wide- 
bodied  equipment,  and  about  21,800  if  all  reductions  are  made  with 
aarrow-bodied  equipment.   Direct  operating  costs  per  hour  for  the 
three  carriers  are  about  $1,050  for  wide-bodied  equipment  and  at  least 
$545  per  hour  for  narrow-bodied  equipment.   These  costs  include  crew 
and  stewardess  costs,  fuel  and  oil,  direct  maintenance,  and  attendant 
eaployae  insurance  and  welfare  costs.   The  New  York-Los  Angeles  expense 
reduction  from  these  operating  costs  should  exceed  $10  million.   The 
system  expense  reduction  will  be  greater  if,  as  a  result  of  the  pro- 
posed service  reductions,  any  leased  aircraft  are  returned  to  their 
or-mers,  or  if  any  aircraft  formerly  used  in  service  in  this  market 
are  sold. 

20/  Some  of  these  conditions  suggest  a  requirement  of  prior  approval 
for  schedule  changes  in  nonagreement  markets,  while  others  suggest  that  a 
level  of  service  be  established  at  this  time.   Apart  from  other  factors, 
we  consider  these  proposals  inappropriate  since  thay  would  have  the 
effect  of  freezing  capacity  in  numerous  markets,  most  of  which  we  have 
previously  indicated  should  not  be  subject  to  capacity  agreements. 
.2/./  We  note  that  any  large-scalt;  shifting  of  capacity  to  markets 
Already  adequately  served  would  be  wholly  inconsistent  with  the  purposes 
for  which  this  agreement  is  approved  and  would  merely  ^serve  to  shift  the 
effects  of  uneconomic  comp*-.ti  tion  upon  the  carriers  from  the  markets 
here  involved  to  other  locales. 
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We  will  deny  these  requests.   It  would  be  both  difficult  and  a 
departure  from  our  prior  practice  to  attempt  to  ordain  in  advance  an 
appropriate  pattern  of  operations  in  these  and  other  markets,  and  no 
sufficient  reason  has  been  shown  for  our  undertaking  that  task  here. 
We  add  that  it  is  desirable  that  decisions  as  to  specific  schedule  times 
and  airports  served- -decisions  which  are  governed  by  a  host  of  complex 
and  interrelated  operational  and  traffic  considerat ions--be  left  to  the 
managerial  discretion  of  individual  air  carriers.   Even  when  there  has 
been  a  general  agreement  on  the  total  volume  of  service  to  be  offered 
in  a  market,  competitive  forces  should  still  operate  to  produce  a  pattern 
of  schedules  most  appropriately  related  to  the  demand  for  air  service. 
As  to  all  these  problems,  the  Board  retains  jurisdiction  to  consider 
such  action  as  may  be  appropriate  in  the  light  of  circumstances  which 
may  arise,  and  we  are  imposing  reporting  requirements  which  will  provide 
us  with  information  with  which  to  assess  the  need  for  any  Board  action 
in  any  of  these  areas  which  may  be  appropriate  or  within  our  jurisdiction. 
We  note  that  we  have  continuing  jurisdiction  over  section  412  agreements, 
and  that  we  will  possess  the  same  authority  to  impose  conditions  at 
a  later  date  as  at  present. 22/ 

Finally,  we  have  decided  to  approve  the  agreement  for  the  one-year 
term  provided  therein._23/  While  reasons  can  and  have  been  advanced  for 
a  six-month  or  other  term,  in  our  judgment  a  one-year  term  has  more  to 


22/  A  number  of  the  comments  asked  the  Board  to  go  even  further  and  to 
impose  conditions  to  require  service  during  specified  time  periods  or 
at  specified  airports.   Apart  from  the  considerations  heretofore  noted, 
what  has  heretofore  been  said  concerning  attempts  to  deal  with  anticipatory 
problems  is  equally  applicable  here. 

Taking  an  opposite  tack,  several  persons  living  near  John  F. 
Kennedy  Airport.  New  York,  request  that  the  Board  require  that  the 
proposed  schedule  cutbacks  in  the  New  York  markets  be  implemented 
to  reduce  the  number  of  departures  from  JFK  airport  between  2200  and 
0700  hours ^  thereby  reducing  the  number  of  such  operations  whose  noise 
would  disturb  those  residents.   Although  their  request  is  not  without 
some  appeal,  it  is  at  odds  with  tb^."  respective  concerns  of  the  Postal 
Service,  and  the  City  of  New  York's  Department  of  Marine  and  Aviation 
and  the  PNYA  that  the  elimination  of  off  peak  flights  will  diminish  the 
number  of  usable  air  mail  flights,  and  increase  ground  congestion  at 
the  times  of  the  remaining  peak  hour  flights.   As  to  all  of  these 
concerns,  we  note  that  the  scheme  contemplated  in  the  agreement  before 
us  is  for  aggregate  reductions  in  capacity,  rather  than  on  a  specific 
flight  basis.   We  believe  this' approach  comports  with  the  competitive 
scheme  contemplated  by  the  Act,  since  the  party  carriers  are  still  free 
to  adjust  their  schedules  to  accord  with  their  reduced  level  of  flights 
as  the  needs  of  the  traffic  warrant.   Rather  than  tamper  with  the 
approach  contemplated  in  the  agreement,  we  believe  that  the  better  course 
is  to  maintain  surveillance  of  the  impact  of  the  agreement  in  light  of 
the  service  requirements  of  the  Act. 

23/  3y  its  .terms,  the  agreement  provides  for  termination  on  September  16, 
1972. 
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connnend  it  than  any  other.   Such  a  time  period  will  permit  the  agreement 
to  remain  in  effect  durii>g  both  a  peak  season  and  ah  off-peak  season, 
thereby  encouraging  the  development  of  a  year-round  pattern  of  service 
which  is  tailored  to  demand.  Moreover,  ve  agree  with  the  applicants  that 
the  projected  savings  from  the  agreement  cannot  be  effectuated  all  at 
once,  but  gradually,  and  for  this  purpose  a  one-year  agreement  Is  not 
unreasonable  in  light  of  the  current  financial  condition  of  the  carriers 
and  current  traffic  trends.   Our  continuing  jurisdiction  will  Insure  that 
we  will  be  able  to  take  appropriate  action  to  shorten  the  term  if  an  un- 
anticipated increase  in  traffic  renders  the  proposed  levels  of  service 
inappropriate. 

Two  labor  parties  have  asked  the  Board  to  hold  hearings  with  the 
view,  inter  alia,  to  imposing  labor  protective  provisions.   We  have 
decided  to  deny  this  request.  A  hearing  would  delay  implementation  of 
t'le  agreement  for  a   substantial  period  of  time,  with  likely  adverse 
effects  on  the  air  transportation  industry.   Moreover,  we  believe 
that  the  question  of  imposition  of  labor  protective  provisions,  in 
this  instance^  is  primarily  a  matter  of  policy,  the  determination 
of  which  would  not  be  facilitated  by  additional  facts  elucidated  at 
a  hearing. 

The  labor  parties  urge  that  the  proposed  agreement  is  of  a  nature 
similar  to  a  merger  agreement,  where  the  Board  has  traditionally  imposed 
labor  protective  provisions  to  lessen  the  impact  of  the  merger  or  other 
route  action  upon  the  carrier's  employees.   The  theory  upon- which  the 
Board  has  imposed  such  conditions  is  that  the  substantial  public  and 
carrier  benefits  derived  from  a  merger  approved  by  the  Board  should  not 
be  at  the  expense  of  employees  adversely  affected  by  the  resulting  route 
realignment. _24/   However,  the  Board's  standard  labor  protective  conditions 
are  by  their  terms  confined  to  adverse  affects  arising  "solely  due  to 
and  resulting  from  such  merger,"  and  "fluctuations,  rises  and  falls,  and 
changes  in  volume  or  character  of  employment  brought  about  solely  by 
other  causes"  are  specifically  excluded  from  the  coverage  of  the  pro- 
tective provisions.   Unlike  mergers,  and  other  route  cases,  the  instant 
agreement  does  not  create  changes  in  any  carrier's  operational  authority, 
so  as  to  Justify  employee  protection  against  adverse  affects  produced 
by  such  a  change.   Rather,  the  present  agreement  serves  only  to  permit  an 
acceleration  of  the  economically  inevitable  process  of  tailoring  capacity 
to  demand  in  a  manner  consistent  with  a  level  of  service  the  Board  has 
previously  concluded  to  be  reasonable.   Since  labor  protective  provisicns 
have  never  been  considered  appropriate  with  respect  to  such  fluctuations 
iff  service  to  adjust  to   traffic  demand,  we  are  unable  to  conclude  that 
protective  provisions  are  required  by  this  agreement.   Indeed,  inclusion 
of  labor  protective  conditions  in  this  instance  would  place  employees 
in  a  better  position  than  they  would  be  in  the  absence  of  the  agreement. 

Moreover,  the  imposition  of  labor  protective  conditions  would 
result  in  a  financial  burden  upon  the  carriers  which  could  defeat 
the  objective  v/hlch  is  sought  by  this  agreement.   We  have  found 


JA,'     See,  United-Western  Acquisition  Air  Carrier  Property,  11  C.A.B. 
701,  708  (1950). 
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that  the  present  financial  condition  of  the  carriers  justifies 

the  extraordinary  action  of  concerted  agreement  as  a  means  of 

facilitating  and  accelerating  reduction  in  capacity  to  a  level  more 

consistent  with  traffic  demand.  Should  the  savings  effectuated  by  the 

carriers  as  a  result  of  the  proposed  capacity  reductions  be  offset 

by  the  additional  financial  burden  of  labor  protective  conditions,  the 

anticipated  improvement  in  the  carriers'*  financial  position  would  be 

decreased,  and  the  interests  of  the  public  in  a  sound,  financially 

strong,  air  transportation  industry  would,  to  that  extent,  be  jeopardized. 25/ 

Under  these  circumstances,  we  cannot  conclude  that  imposition  of  labor 

protective  conditions  would  be  in  the  public  interest.    -^^ 

In  view  of  the  foregoing,  we  find  that  the  agreement  between 
American,  TWA  and  IfniteH  to  reduce  scheduled  capacity  in  the  four 
markets  in  question  is  not  adverse  to  the  public  interest,  and  is 
not  in  violation  of  the  Act,  and  we  shall,  the re fore, approve  it 
subject  to  the  conditions  described  above. 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.  Agreement  C.A.B.  22496  be  and  it  hereby  is  approved,  subject 
to  the  following  conditions: 

(a)  Within  15  days  after  the  end  of  each  calendar 
month,  each  participating  carrier  shall  submit  to  the 
Board  a  report,  in  the  form  attached  hereto- as  Appendix  A, 
stating  for  each  total  market  affected  by  the  agreement 
(including  satellite  airports  in  each  market)  and  for  each 
flight  flown  therein  (including  extra  sections),  by  flight 
number  and  aircraft  type,  the  revenue  passengers  carried  and 
number  of  seats  flown  for  each  day  of  the  week; 

(b)  A  copy  of  such  report  shall  be  served  upon  each 
airport  operator  in  the  cities  which  are  the  subject  of  the 
report; 

2.  Pursuant  to  49  U.S.C.  1382(b),  the  Board  shall  retain 
continuing  jurisdiction  over  this  agreement  and  may  modify  or  amend 
its  approval  of,  or  disapprove  the  agreement  at  any  time  without  a 
hearing,  or  take  whatever  other  action  may  be  deemed  appropriate; 

3.  Any  comments  or  requests  filed  by  any  person  with  the 
Board  pertaining  to  Agreement  C.A.B,  22496  shall  be  served  on  the 
carrier  parties,  the  subject  cities  and  airport  operators,  the 
Departments  of  Justice  and  Transportation,  and  the  Postal  Service, 
and  replies  thereto  shall  be  filed  within  10  days  thereafter,  and 
shall  be  similarly  served; 


£?/ Moreover, in  the  long  rup,  the  traveling  public  would  bear 
the   additional  cost  of  the  labor  protective  provisions  through  higher 
fares. 
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4,  The  late  filed  commenCs  of  the  Postal  Service  and  the 
Department  of  Transportation,  and  the  reply  thereto  of  the  carriers, 
be  and  they  hereby  are  received;  and 

5.  To  the  extent  not  granted,  the  requests  herein  be  and  they 
hereby  are  denied. 

By  the  Civil  Aeronautics  Board: 


HARST  J.  ZIMK 

Secretary 
(SEAL) 

MINETTI,  MEMBER j  FILED  THE  ATTACHED  CONCURRENCE  AND  DISSENT. 
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MINETTI,  MEMBER,  CONCURRING  AND  DISSENTING:*        ... 

I  regretfully  concur  in  the  Board's  conclusion  that  the  extraordinary 
conditions  of  economic  stringency  now  prevailing  in  the  industry  warrant 
this  temporary  and  limited  departure  from  the  regime  of  free  competition 
in  scheduling  that  has  served  the  traveling  public  so  well  for  so  long.- 
I  concur  also  in  the  Board's  refusal  to  impose,  conditions  by  which  the 
Board  would  undertake  to  control  either  the  timing  of  the  remaining  sched\iles 
the  applicant  carriers  will  offer  in  the  four  agreement  markets,  or  the 
volume  of  sched\jles  they  will  offer  in  nonagreemerlt  markets  (including 
charter  markets).  While  the  concerns  of  the  parties  proposing  sji;ich  con- 
ditions are  understandable,  the  fact  remains  that  the  imposition  of  such 
:-onditions  woiild  transform  a  limited  departure  from  free  competition  in 
scheduling  in  a  handful  of  large  markets,  into  virtually  a  nationwide 
system  of  administered  scheduling--a  system  of  which  1  want  no  part.  That 
scheduling  competition  must  take  a  holiday  in  a  few  markets  does  not  mean 
it  should  be  banished  everywhere  else.  The  commenting  parties  have  not 
shown  the  necessity  for  their  requested  conditions  to  avert  ijnacceptable 
injury  to  other  carriers  or  the  public;  if  they  had  done  so,  or  if  they 
hereafter  do  so,  the  proper  response  in  my  view  would  be,  not  the  wholesale 
involvement  of  the  Board  in  scheduling  decisions,,  but  the  disapproval  of^ 
the  agreement  and  a  return  to  an  unadulterated  regime  of  freely  competitive 
scheduling. 

The  one  aspect  of  the  Board's  decision  in  which  I  am  unable  to  concur 
is  its  approval  of  the  agreement  for  a  full  one-year  term.  Rather,  I  agree 
with  the  Department  of  Justice  that  approval  should  be  limited  to  the  six- 
month  period  contemplated  by  our  earlier  orders,  particularly  Order  70-11-35. 
As  Justice  correctly  observes,  the  issue  is  not  whether  a  one-year  agreement 
can  provide  the  applicants  with  greater  assurance  than  a, six-month  agreement 
that  capacity  in  these  markets  will  remain  within  reasonable  limits  in  the 
future;  obviously  it  can.  Rather  the  question  is  whether  applicants  have 
shown   a  serious  transportation  need  to  substitute  concerted  decision  for 
individual  decisions  in  scheduling  beyond  the  initial  six-month  period.   In' 
my  view  the  applicants*  cursory  and  iinsubstantiated  discussion  of  this  problem 
fails  to  show  any  such  need.  Once  a  reasonable  level  of  scheduling  is  attained 
in  these "markets  in  the  forthcoming  off  season,  it  taxes  credulity  to  assume 
that  the  carriers  woiad  return  to  their  present  pattern  of  sioicidally  uneconomic 
overs cheduling  d\iring  the  succeeding  peak  season. 

If,  as  the  applicants  insist,  "the  natural  forces  of  the  marketplace" 
will  arssure  against  the  use  of  idled  capacity  under  the  agreement  to  engage 
in  imeconomic  scheduling  in  nonagreement  markets,  why  will  not  these  same 
natural  forces  equally  preclude  a  return  to  uneconomic  scheduling  in  the 
agreement  markets  once  the  agreement  expires?  I  would  prefer  to  take  the 
applicants  at  their  word  and  assume  that,  onc.e  they  make  the  decision  to 
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reduce  their  operations  in  these  markets  for  a  six-month  period,  their 
good  sense  and  self-interesfwill  lead  to  continued  restraint  in  scheduling 
thereafter.  As  the  present  agreement  represents  a  highly  repugnant  departure 
from  anti-trust  principles,"  jtistifiable  only  becaiose  of  extraordinary  circum- 
stances, I  believe  it  should  be  limited  to  the  very  shortest  d-uration  necessary 
to  achieve  the  desired  benefits,  which  here  is  six  months  and  no  more. 


/s/  G.  JOSEPH  MINETTI 
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UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
#- ;  at  its:-  office  in.  Washington, .  D .  C . , 
'.on  the  2nd  day  of  November,  1972 


Order- 72-11-6 


AL.: 


Application  of  .Wi-^i  ■  ,; ,  ^„:.__,  -.  / 

TRANS  world' AIRLINES, ~; INC. -ET 

for  approval  of  renewed  capacity 
limitation  agreement.  ■'.   -■{;;':, 


Docket  22908 
Agreement  CAB  22-f9c-Aj. 


.0:R  DE.R  ^":,-;'^;-;f;Qit4. .;!.'.  .  ,^,,^     ^, 

This  past  September  ■  16^ a . year-long  agreement-  among-  American  Axrlines,  -'^- 
Trans  World  Airlines  and  United  Air;;, Lines  ("the  applicants")  limiting 
capacity  in  the  New  York/Newark-Los  Angeles^  New  York/Newark-San  Francisco, 
Washington/ Balti, more-Los  Angeles,  and  Chicago-San  Francisco  markets  came  to 
an  end.  There,  is  now  before  xis  a  proposed  "amendatory  agreement"  that  would, 
extend  the  original  agreement  at  the  same  level  of  capaci-ty  as  established 
in  the 'now-expired  agreement.  Under  -fiie  terms  of  that  prior  agreement, 
which  have  been  incorporated  into  the  amendatory  agreement,  -the  following 
levels  of  service  will  be  pro-vided  in  the  four  agreement  markets :    '  ' 


Market  ■  ,.  •  •  rfy:y:  ■■;■:, "'-^\  '. ' 

New  York/Newark-Los  Angeles 
New  York/Newark-San  Francisco 
Chicago-San  Francisco    ,  v,' 
Washing ton/ Baltimore- Los  Angeles 


Weekly  Round-trip  Nonstop 
Freqtienciea 

.132 

■/:':■-  :  89 

105 
66 


The  applicants  propose  "that  -the  amendatory  agreement  should  have  a  duration 

of  six  months,  commencing  ei-ther  November  1st  or  Decenibeir  1st,  depending 

on  the  date  of  Board  approvals  l/  •       *      '  \         .   ,. 

We  hereby  approve  "the  amendatory  agreement  for  a  period  expiring 
April  28,  1973>  that  is,  the  auturan-'winter  period  ending  on  -the  date  on  which 
spring-summer  schedules  begin.  ! '.  ,'  :•    •    '."''--      *-  '  '  - 


T/  The  carriers  take  the  position  that  the  required  45-day  lead  time 
for  the  publication  of  schedules  and  the  procedural  dates  established  by  the 
Board  preclude  the  possibility  of  a  direct  extension  from  -the  September  16 
termination  date  of  the  original  agreement.  Consequently,  they  advise  that 
there  will  be  no  capaci-fcy ' agreement  in  effect  be-tween  September  I7,  1972,  and 
either  November  1  or  December  1,  I972. 
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■iDLOur  various  prior  orders  relating  to  the  markets  here  in  issue,  we 
have  noted  that  inter-carrier  capacity  limitation  agreements  can  provide 
such  benefits  as  easing  air  traffic  control  congestion  problems,  improving 
the  airport  environment,  and,  over  the  short  run,  lowering  carrier  costs  to 
the  ultimate  benefit  of  the  fare  paying  public.  Nonetheless  we  have  reiterate'_ 
our  extreme  reluctance  to  approve  such  agreements  in  view  of  the  Federal 
Aviation  Act's  Insistence  on  a  competitive  air  carrier  system,  and  becaiise'^ 
over  the  long  run  that  system  will  operate  most  efficiently  if  carriers  are 
required  to  make  capacity  decisions  unilaterally.  Thus  in  Order  71-8-91 
we  approved  the  .agreement .among-  American,  TWA  and  United  in  respect  to  the  J.,  2 
markets  at  issue/only  because  of  .the  unusual  circumstances  that  created  '  '.t' 
unsound  conditions  both  f or  the.'.three  applicants  and  for  the  air  transporta-  -5 
tion  industry  generally.  -  Among: -other  things,  we  pointed  to  the  carriers', 
receipt  of  large -capacity  aircraft,:  based  on  orders  placed  years  before,  at 
a  time 'when  traffic  was  below  expected  levels  due  to  a  slowdown  in  the  :.\,  ■ 
econony,  and  to  the  very:  severe:,  losses  the  carriers  had  been  experiencing. 
We  recognized  thatr'capacity..  could  ultimately  be  broxight  into  "line  with  demand "? 
by  unilateral  action,  but.-  that,  a  unilateral  approach  might  well  be  top  slow  --^ 
to  avert  serious  problems .'. -"Accordingly,  we  approved  the  agreement  for  a  •■■  "^ 
period  of  one  year.  ^/*'i'   •' '•   •  ■--  \-r-   .- 

Prior- to  the/ September  l6  expiration  of  the  agreement,  the  applicants   .-^ 
reques-ted  permission-  to'  engaige  in  capacity  limitation  discussions  pointing  j. 
to  an  extension  of: their  agreement.   In  Order  72-8-^4-2  we  authorized  such 
discussions  based., on  our  tentative  conclusion  "that  a  transition  period  of.    t 
no  morer-than  six  months  was  needed  to  facilitate,  a  return,  to  unilateral 
scheduling.;  V  ;^'?;'^|f^'!': .-'.''  '  . 

The  discussions  we  approved  concluded  in  the  amendatory  agreement  now  ..- 
before-;  usv-'  Upon  consideration,  we  have  concluded  that  -the  aftermath  of  the 
matters- '"that  originally  led  us  to  approve  the  now-expired  agreement  presents 
a  serious-  transportation  need  for  which  a  reasonable  answer  is  the  proposedT 
capacity  limitation  agreement.  In  our  judgement,  there  is  a  need  for  a  short 
additional  period  of  agreed-upon  restraint  lest  a  return  to  unilateral 
scheduling  for  the  autumn  and  winter  months  of  1972-73,  traditionally  months 
of  substantially  lesser  demand,  results  in  the  opera -cion  by  the  applicants 
of  levels,  of  capacity  out  of  line  with  demand.  2/  Were  this  to  occur,  it  is 

2/, ;  ,As  a  result  of  the  applicants  operating  capaci-ty  far  in  excess  of 
deinand.  during  the  first  'quarter  of  1971  >  their  load  factors  in  that  period 
averaged  32^  in  the  four- agreement  markets  (see  Order  71-8-91  at  6).  That 
is  little  more  than  half  the  level  we  found  appropriate  in  our  load  factor 
decision, ,  Order  71-'<--5^-  • 
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O'or  judgment  that  there  would  be  serious  adverse  effects  to  the  appllcantsA  / 
n^H  bprre  to  the  economic  condition  of  the  nation's  air  transportation"     \ 
,.1-^T^-m   in  viev_'Tf  ^■^<='   importance  of  these  carriers  to  that^sxstem.  ^Therefore , 
after'^eighing'the  detriments  of  a  capacity  agreement  against  the  benefits 
■^o  be  derived  from  authorizing  a  transitional  period  to  facilitate  a  return 
to  the  full  mechanisms  of  competition,  on  balance  we  believe  that  the  public 
-■'-^terest  would  best  be  served  by  our  approval  of  the  proposed  agreement. - 

In  the  period  January  I97O  through  June  1972,  American,  TWA  and  United 
suffered  a  net  loss,  after  taxes,  of  $li4.2,000,000.  It  was  apportioned  as 
follows: 

System  net  profit  (or  loss) 
in  millions  of  dollars 


1970   '  ,  -1971   -  1st  1/2- 1972 


irierican  Airlines  (26)  3-        (T) 

Trans  World  Airlines  (6^4-)   -.   ../"3         (l) 

•:nited  Air  Lines    [_  '  "'  {hO)        .■   ,   (l)-,     --  (9) 

While  the  Board  projects  that  if  present  trends  continue  all  three 
carriers  will  do  considerably  better  in  the  months  ahead  than  in  the  .  - ., 
coEparable  I97I-72  period,  3/  it  is  most  unlikely  that  the  applicants  will 
be  able  to  do  mucn  more  than  break  even  for  the  three  years  ending 
December  3I,  1972.  -  J\\v.      V-^U*. tua^iM- rtj^a'^'^  gVlJV* 

Moreover  the  prospects  of  the  applicants  are  by  no  means  so  clear  that  f< 
--r.e  possibility  of  serious  losses  developing  in  the  coming  autumn  and  winter 
•r.cnths  remains  out  of  the  question.   One  concern  is  that  American,  United  and 
7vA  have,  respectively,  the  second,  third  and  fifth  most  pronounced  traffic 
.-oaks  and  troughs  of  the  10  trunklines,  and  that  of  the  six  months  November- 
April,  five  are  below  average  in  traffic  volume  for  each  of  the  three  carriers . 
?-rther,  the  applicants  have  at  times  used  capacity  to  jockey  for  market 
-.'.are  notwithstanding  the  serious  impact  on  all  concerned  stemming  from  capacity 
■reatly  out  of  line  with  demand.   Thus  ending  the  restraints  of  the  agreement 
53  the  applicants'  off-peak  doldrums  are  about  to  begin  could  too  easily 
.-esult  in  unrestrained  levels  of  operation-.  On  the  other  hand,  extension 
-^   the  agreement  into  April  will  mean  that  a  return  to  unilateral  scheduling 
■-'■-11  occur  only  after  the  applicants  have  had  the  experience  of  operating  at 
reasonable  levels  of  capacity  in  the  off-peak  1972-73  season. 

It  is  under  these  circumstances,  as  further  explicated  in  our  order  in 
■-.-.ich  we  tentatively  approved  a  capacity  limit  agreement  in  the  four  markets 
■-^■fore  us,  kj     that  we  approve  the  instant  agreement.   In  respect  to  the 
particulars  of  that  agreement,  since  the  levels  of  service  under.it  are 


27  All  three  carriers  will  show  a  profit  for  calender  1972  --  again 
--'".at  is,  if  present  trends  continue. 
y  Order  72-8-^4.2. 
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identical  with  those  provided  in  the  corresponding  1971-72  off-peak  ;i 

season^,  the  participating  carriers  and  the  Board  both  have  u  fair  i 

indication  of  the  load  factors  that  will  result  from  a  renewal.  The  =| 

participating  carriers  have  assiomed  a  growth  rate  of  5  percent  for  three  J 
of  the  markets  and  10  percent  for  the  remaining  market,  Chicago-San  Francisc 
Under  these  assumptions  the  carriers  predict  the  following  load  factors 
during  the  limitation  period:           -  ' 

New  York/Newark-Los  Angeles  5^-5ji 

New  York/Newark-San  Francisco  k^ .d% 

Chicago-San  Francisco  '?^ •^i> 

Washington/BsJ-ti mn re-Los  Angeles  51-2^ 

Upon  consideration  of  the  past  year's  growth  rates  in  these  markets,  — ^ 
the  seating  configurations  of  the  equipment  used  by  the  applicants,  j/  and  < 
our  determinations  in  Orders  71-'^— 5^  and  72-5-101,  we  find  the  proposed 
service  levels  to  be  reasonable  ones  that  will  appropriately  balance  the  " 
public's  need  for  service  with  the  cost  savings  resulting  frcm  keeping 
capacity  in  line  with  demand.  ' 

": 

Certain  civic  parties  are  opposed  to  the  amendatory  agreement  on  the  'j 
ground  that  its  effect  is  to  deprive  their  constituents  of  proper  service.  8 
The  City  of  Chicago  objects  to  the  inclusion  of  the  Chicago-San  Francisco 
market  on  the  ground  that  if  the  applicants  had  engaged  in  a  market-by-marke 
discussion  of  the  new  proposal,  they  would  have,  or  should  have,  concluded  ' 
that  the  high  growth  rates  and  load  factors  obtaining  in  this  market  necessl: 
tated  its  removal  from  any  further  capacity  limitation  agreement.  We  recog' 
nize  that  the  Chicago-San  Francisco  growth  rate  has  been  higher  than  that 
in  the  other  three  markets,  and  that  the  applicants  did  enjoy  monthly  load 
factors  in  the  sixties  and  seventies  in  the  Chicago-San  Francisco  market 
during  the  summer  months.  9/  However,  as  indicated  above,  the  applicants 

^7  During  the  period  October  1971  -  August  1972  the  figures  supplied 
by  the  applicants  jhow  the  following  changes  in  passenger  levels  from  the 
comparable  1970-71  period: 

New  York/Newark- Los  Angeles:  ^'5i>   increase        « 

New  York/Newark-San  Francisco         0.6^  increase        J 

Chicago-San  Francisco:  11. ^4-^  increase        ^ 

Washington/ Baltimore -Los  Angeles       0.8^  decrease        | 

7/  See  Order  72-8-42  at  n.  7-  5 

B/  The  Port  Authority  of  New  York  and  New  Jersey  has'  filed  a  comment  it 

support  of  the  agreement,  along  with  a  request  for  acceptance  of  late  filing'^ 

which  will  be  granted.  'I 

9/  Carrier  figures  show  the  following  load  factors  for  that  market:   ^ 

Oct.  '71-April  '72  May  '72   June   July   August  i 

American  52.8  62.1    61.5   70.I    73-3   1 

TWA  iH.l  56.6    V+.3   58.8   .66.8   >: 

United  ^k  .8  '  43.6    68.9   73. 0    74.5 
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nid  recognizs  the  higher  growth  rate  in  the  market,  and  will  be  operating 
sufficient  catiacitv  there  ao  that  service  will  be  reasonably  available. 

Various  Baltimore  and  Maryland  parties — '  contend  that  Board  approval 
-?  the  agreement  should  require  the  participating  carriers  to  make  an 
--auitable  distribution  of  service  between  Friendship  International  Airport 

e-'d  Dulles  International  Airport.  These  parties  allege  that,  as  a  result  

of  the  existing  agreement,  Washington/Baltimore-Los  Angeles  service  has 
been  funneled  on  an  increasing  basis  into  Dulles  International  Airport  to 
z^e   detriment  of  the  Baltimore  community  and- the  traveling  public,  ll/  ^  '  ■-_ 
H-upver.  there  has  been  no  showing  that.sarv1re  t.n  Ral.timare  has  fallen 
below  an_accep±ahle__standard  _and..the  participating  carriers  are  acting  within. 
^h^~terins  of  the  agreement  in  jproviding  well-  above  -the  stated  minimiirn  nonfit.op, 
^iiHHe3o:iBaiiiington/BaltimQr£,  a  portion  of  which  is  flown  into  the     -;-';;» 
Friendship  facij^ty.   In  o\ir  opinion  approving  the  original  agreement  we    'r:. 
rated  that  even  where  there  is  a  general  agreement  on  the  volume  of  service   ■ 
to  be  offered  in  a  market,  competitive  forces  should  still  operate  to  produce^ 
a  pattern  of  schedules  most  appropriately  related  to  demand.  12/  .We  are 
still  persuaded  that  this  is  the  proper  course. 

In  addition  to  the  comments  of  these  civic  parties, several  other  commerts  ■ 
cpposed  to  the  agreements  have  been  filed.  I3/  We  have  considered  the  argu- 
r.ents  thus  advanced  which  in  the  main  are  characterized  by  two  assertions: 
First,  that  there  has  not  been  a  requisite  showing  of  the  need  for  an 
extension  of  this  agreement  in  view  of  the  improvements  in  traffic  levels 
and  the  carriers'  financial  picture;  and  second,  that  it  is  the  non-agreement 
carriers  which  suffer  as  a  result. 

In  respect  to  the  former  lines  of  argument,we  have  stated  earlier  in 
this  order  the  circumstances  that  have  led  us  to  conclude  that  there  is  a 
3ifficient  need  to  warrant  the  effectuation  of  an  agreement  of  the  sort 
before  us.  We  note  further  that  while  traffic  is  increasing  in  most  markets  and 

107  Maryland  Department  of  Transportation,  Friendship  International 
Airport  Authority  and  the  Chamber  of  Commerce.  o£  Metropolitan  Baltimore. 

11/  In  addition  it  is  alleged  that  American  is  in  violation  of  the  terms 
zf   its~own  agreement  in  that  it  no  longer  schedules  one  nonstop  flight  each 
direction  daily  using  Friendship  Airport.  As  we  read  the  agreement,  especially 
paragraph  six,  the  carriers  are  justified  in  assuming  that  one  nonstop  daily  to 
and  frcm  Dulles  or  Friendship  satisfies  the  agreement. 

12/  Order  7I-8-9I,  at  8. 

13/  Comments  opposed  to  the  renewal  have  been  filed  by  the  Department  of 
Justice,  Northwest  Airlines,  Delta  Air  Lines  and  the  .National  Air  Carriers 
Association.   The  participating  carriers  have  each  filed  reply  comments.  In 
addition,  the  City  of  Oakland  has  filed  a  request  that  in  ruling  on  this  agree- 
.-nent  the  Board  state  that  the  agreement  must  not  be  used  by  the  carriers  as  an 
■umbrella  under  which  the  carriers  can  refuse  to  implement  new  or  improved 
service  for  satellite  airports.   American,  in  its  reply,  states  that  the  agree- 
.T.ent  places  no  limitation  on  flights  to  Oakland  or  San  Jose  and  we  assume 
this  is  true  for  other  satellites  as  well. 
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profit  possibilities  are  brighter  now  than  during  the  gloomy  days  of  1970- Tl 
the  carriers  are  nevertheless  still  emerging  from  a  very  deep  trough  of 
carrier  losses  incurred  during  that  period.  With  respect  to  the  effect 
of  the  proposed  agreement  on  non-agreement  carriers,,  we  have  considered 
these  objections  before  when  they  were  pressed  with  greater  particularity 
and  expressed  our  conclusions  in  Order  72-i4-53.  We  there  determined  that  thi 

allegations  of  the  complaining  parties  with  respect  to  alleged  increases  ^ 

in  non-agreement  markets  were  without  merit.   We  remain  convinced,  of  this  \ 

position;  nothing  has  been  offered  to  persuade  us  otherwise.  But  we  also  ^ 

remain  firm  that  any  large-scale,  shifting  of  capacity  would  require  our  .- 

reconsideration  of  the  approval  of  this  renewed  agreement  and  we  have  '■ 

retained  jurisdiction,  over  the  agreement  with  this  matter,  among  others,  _, 

in  mind.         ;   -. :                          ,   •        .   .  '  • 

In  view  of  the  foregoing,  we  find  that  the  agreement  between  American, 
IWA  and  United  to  reduce  scheduled  capacity  in  the  four  markets  in  question 
is  not  adverse  to  the^public  interest, .  and  is  not  in  violation  of  the  Act,:; 
and  we  shaill,  therefore,,  approve  it  subject  to  certain  conditions.  We 
reiterate,  however^  that  the  applicants  should  be  on  notice  that  no  further 
extension  of  their; capacity  limitation  agreement  will  be  approved,  absent  - 
a  change  in  circumstances  of  extraordinary  proportions.  Ik-/  , 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.  '  Agreement  CAB  22h^6-Al   be  and  it  hereby  is  approved,  subject  to 
the  following  conditions: 

(a)  The  agreement  shall  terminate  on  April  28,  1973; 

(b)  Within  15' days  after  the  end  of  each  calendar  month,  each  applies 
shall  submit  to  the  Board  a  report,  in  the  form  required  by  Order  72-4-63, 
stating  for  each  total  market  affected  by  the  agreement  (including  satellit 
airports  in  each  market)  and  for  each  flight  flown  therein  (including  extra 
sections),  by  flight  number,  departure  time  and  aircraft  type,  the  revenue 
passengers  carried,  number  of  seats  flown,  and  load  factor  for  each  day  of 
the  week  and  for  the  mouth;  and  as  an  attachment  to  that  report,  each  appli 
cant  shall  report  the  number  of  times  an  aircraft  being  operated  in  any  of  , 
four  markets  departed  with  95  percent  or  more  of  its  seats  filled.  I5/ 

(c)  A  copy  of  such  reports  shall  be  served  upon  each  airport  operator 
in  the  cities  which  are  the  subject  of  the  report. 


Ih/     See  Order  ^^-Q-k■2,   at  ij- . 

15/  For  the  purpose  of  the  95-percent  reports,  the  applicants  shall 
take  into  account  both  revenue  and  non-revenue  passengers . 
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2.  Pursuant  to  section  14-12  of  the  Federal  Aviation  Act,  k-^   U.S.C.  §1382, 
the  Board  shall  retain  continuing  jurisdiction  over  this  agreement  and  may 
aadify  or  amend  its  approval  of,  or  disapprove,  the  agreement  at  any  time 
without  a  hearing,  or  take  whatever  other  action  may  be  deemed  appropriate; 

3.  Any  comments  or  requests  filed  by  any  person  with  the  Board 
■serT^aining  to  Agreement  CAB  22k^6-Pd.   shall  be  served  on  the  carrier  parties, 
the  subject  cities  and  airport  operators,  the  Departments  of  Justice  and 
Transportation,  and  the  Postal  Service,  and  replies  thereto  shall  be  filed 
vithin  10  days  thereafter,  and  shall  be  similarly  served; 

k .      The  request  of  the  Port  Authority  of  New  York  and  New  Jersey  for 
sermission  to  file  a  late-filed  comment  be  and  it  hereby  is  granted;  and 

5.   To  the  extent  not  granted,  the  requests  herein  be  and  they  hereby  •  -' 
are  denied.  .  .   . j      -.      -  ;  v:    :'-'-"'  .'  i'"'' 

By  the  Civil  Aeronautics  Board: 


HARRY  J.  ZINX 
Secretary 

:7IRPHY,  MEMBER,  DISSENTING:  .   -  "   . 

For  the  reasons  previously  stated  in  the  dissent  from  Order  f'2-8-ii-2, 
I  ir.ust  respectfully  disagree  with  the  majority's  course  of  action. 

/s/  ROBERT  T.  MirRPHY 

TIM?-I,  MEMBER,  FILED  THE  ATTACHED  CONCURRENCE. 
.M:r?ffiTTI,  MEMBER,  FILED  THE  ATTACHED  DISSENT. 
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TIMM,  MEMBER,  CONCURRING: 

Unfortunately  while  taking  my  oath  of  office  as  a  Member  of  the  Civil 
Aeronautics  Board  on  January  11,  1971,  I  was  not  simultaneously  vested  with 
the  cloak  of  infallibility.   Had  such  a  power  been  granted  me  I  would  not 
have  to  reexamine  my  positions  in  the  light  of  actual  experience.   However, 
decisions  based  upon  known  facts  sometimes  are  proved  erroneous  when 
subjected  to  the  test  of  actual  experience.   After  a  thorough  examination 
of  the  effects  of  the  instant  capacity  agreement  I  must  now  conclude  that 
the  "capacity  agreement"  has  been  and  can  continue  to  be  one  of  the  most 


efficacious  tools  in  the  sound  regulation  of  the  air  transportation  industry. 


For  this  reason  I  hereby  concur  in  the  extension  of  the  instant  agreement. 

Ever  since  the  creation  of  the  CAB  in  1938  there  has  been  one  major 
problem  that  has  recurringly  plagued  the  air  transportation  industry  -- 
excess  capacity.   In  34  years  neither  the  industry  nor  the  CAB  has  been 
able  to  solve  this  problem.   The  Board  blames  the  "industry"  for  over- 
purchasing  equipment.   The  Board  blames  the  "industry"  for  operating  too 
raany  flights.   But  casting  blame  has  not  solved  the  problem  and  never  will. 
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Why  do  individual  carriers  "overpurchase"  equipment?  Why  do,  they  flood 
markets  with  excessive  capacity?   In  the  answer  to  these  questions  lies  ,  -i 

^    .■■I 

the  prime  cause  of  excessive  capacity.  Unless  this  problematic  cause  is  Ti 
understood  and  properly  dealt  with,  the  effect,  excessive  capacity,  will  ^ 
forever  plague  this  industry.  r   V  .  *:3 

In  order  to  answer  these  questions  we  must  examine  the  very  aatura 
of  the  air  transportation  industry.  Stripped  to  its  b^rgst  essential  alcj 
transportation  is  the  movement  of  people  from  one  poi^t  t^  anqtfbe.r  by 
airplanes..  Over  the  years  the  carriers  have  individually  learned  that  on- 
the  whole  market  share  is  directly  related  to  frequency  of  service  and 
capacity  in  a  given  market.  Experience  has  shown  that  the  carrier  with  = 
the  most  frequencies  and  greatest  capacity  in  a  given  market  will  normallj 
carry  a  percentage  of  the  traffic  in  excess  of  its  percentage  of  the 
frequencies  and  percentage  of  capacity.  Experience  has  also  shown  that  \ 
normally  when  a  carrier  unilaterally  cuts  back  its  service  the  traffic 
which  would  have  been  carried  on  these  flights  is  largely  lost  to  the 
competing  services.  A  good  example  of  this  is  the  case  of  United  Air  LiiS 


\l  In  dealing  with  this  problem  I'  have  chosen  to  avoid  altogether  I 
the  cargo  area  since  it  contributes  to  neither  the  cause  nor  the  solution 
of  the  excess  capacity  problem.    , 
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in  the  Boston-Los  Angeles  market.   In  the  fall  of  1970,  United  cut  back   ■'  j,^ 
its  service  in  this  market  from  two  round  trips  a  day  to  one.   United      ..-.H-^ 
hoped  that  by  so  doing  the  passengers  who  would  normally  travel  on  its 
cancelled  service  would  consolidate  on  its  remaining  flight.   Such,  however, 
was  not  the  situation.   In  November  of  1970,  United 's  load  factor  on  the 
remaining  flight  dropped  to  24  percent.   United  now  had  two  choices  (1)  put 
back  the  flight  it  discontinued  or  (2)  cut  out  the  remaining  nonstop  service. 
United  chose  the  latter  course. 

Another  example  of  the  effects  of  unilateral  capacity  cutbacks  is 
found  in  the  Denver-Los  Angeles  market.   In  October  1969,  TWA  operated  three 
round  trips  a  day  with  load  factors  averaging  23  percent.   In  November  1969, 
TWA  cut  back  to  one  round  trip  a  day.   Did  the  passengers  consolidate  on 
the  remaining  TWA  flight?  No.   In  fact,  in  the  first  half  of  1970,  TWA's 
load  factor  averaged  only  29  percent  on  this  route.   The  final  decision  was 
the  same  and  eventually  the  one  remaining  TWA  nonstop  flight  was  eliminated. 
Such  is  often  the  end  result  of  unilateral  cutbacks  in  service. 

There  is  an  alternative  to  unilateral  capacity  cutbacks,  that  alternative 
being  for  the  carriers  to  exercise  unilateral  capacity  restraint.   However, 
unilateral  capacity  restraint  can  be  just  as  disasterous  as  unilateral  cut- 
backs. Given  the  economic  fact  that  market  share  is  normally  keyed  to 
frequency  of  service  and  capacity,  the  consequences  of  unilateral  capacity 
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restraint,  in  the  face  of  another  carrier's  capacity  aggtessiveoess  become 
quite  predictable.   In.  the  Chicago-Phoenix  market  comparing  the  months  of 
January  and  February  1971,  with  the  same  period  in  1972,  we  get  the 
following  results L 

Americans 

i 

Percentage  change  in  seats  -  i.  ■  =  '"+407L  § 

■■-■■■         '''-  ^Vv.K'-'  ■■'■  -<_ 

Percentage  change  in  passengers     -  197.         ,    +  33X  ] 
In  the  Phoenix.-St.  Louis  and  Dallas-San  Francisco  markets  comparing 
January  and  February  1971  with  the  same  months  m  1972,  we  get  the 
following  results: 

Phoenix-St.  Louis 

Percentage  change  in  seats 
Percentage  change  in  passengers 

Dallas-San  Francisco 

Percentage  change  in  seats 
Percentage  change  in  passengers 

In  all  of  the  above  instances,  Che  carrfeir  irtrtdt  wro.T-«-{ «o«i  uni\p^ar^1 
capacity  restraint  ended  up  with  less  growth  in  traffic »  Oa  the  other  hand,^ 
the  carrier  which  carried  out  a  program  of  capacity  aggressiveness  gained  tri 
at  a  rate  in  excess  of  Che  rate  at  which  seats  were  added 

The  U.S.  air  transportation  system  is  a  highly  competitive  system.  A  ^ 
carrier  who  is  content  to  sit.  by  the  sidelines  and  exercise  capacity  restraii 


TWA 

American? 

-  337, 

+  197. 

-  22%      : 

;  :  .  *  25%.  :i 

Delta 

American 

+  167. 

■    .  +52.87.  ; 

-12.27. 

•♦•^10,5%  ; 
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in  the  face  of  capacity  aggressiveness  is  doomed  to  eventual  extinction. 

On  the  other  hand,  extremely  excessive  competition  can  also  result  in  large 

2/ 
losses  and  potential  extinction  by  merger  or  bankruptcy.    The  competition 

is  so  fierce  in  the  aviation  field  that  we  are  surrounded  with  markets 

where  carriers  are  operating  at  load  factors  far  below  the  55  percent  long- 

.;  ■      3/ 

term  standard  of  the  recent  Domestic  Passenger-Fare  Investigation  (DPFI). 
Over  the  years  excessive  capacity  has  become  the  rule.   Is  this  because 
all  airline  management  people  are  incompetent?  The  contrary  is  quite  the 
case.  The  problem  is  that  no  carrier  management  can  individually  cure 
this  industry  problem.   If  one  carrier  were  to  announce  unilateral  cutbacks 
or  unilateral  restraint  it  would  fall  victim  to  the  competition  of  the 
other  carriers.   In  short,  what  has  occurred  over  the  years  is 
chat  the  air  transportation  system  has  worked  itself  into  a  cycle 
where  carriers  are  punished  with  eventual  extinction  for  their  failure  to 
engage  in  destructive  capacity  wars. 

The  capacity  dilemma  is  ever  present  in  the  industry.   Recently  the 
carriers  have  been  taking  delivery  of  wide-body  equipment.   The  Board  has 
urged  the  carriers  to  exercise  capacity  restraint  and  not  put  the  wide  bodies 
into  service  on  a  one-for-one  basis,  i.e.,  replacing  one  narrow-body  flight 
<^ich  one  wide-body  flight.   The  results  in  the  marketplace  have  been  quite 
predictable: 


2^/   For  an  interesting  independent  analysis  of  the  capacity  dilemma  problem 
see  the  analysis  of  Professor  William  E.  Fruhan,  Jr.,  in  his  book  ''The  Fight  for 
Competitive  Advantage:   A  Study  of  the  United  States  Domestic  Trunk  Air  Carriers," 
PP  166-167,  Appendix  A. 

V     DPFI,  Docket  21866-6p,  Order  71-4-54,  dated  April  9,  1971. 
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Route 


Boston-Los  Angeles 
Washington-San  Francisco 
Boston-Chicago 
Chicago-San  Francisco 
Chicago-Los  Angeles 

Chicago-Los  Angeles 
Washington- San  France  ^1.0 
New  York-Chicago 
New  York-Chicago 
Washington- Los  Angeles 

Chicago-Phoenix 
Chicago-Las  Vegas 
Las  Vegas-Los  Angeles 
St.  Louis-Los  Angeles 
New  York-Chicago 

Chicago-Tucson 
Denver-San  Francisco 
Chicago-Denver 
Pittsburgh-Chicago 
Boston-Los  Angeles 

New  York -Chicago 
Pittsburgh-Chicago 
Chicago-Las  Vegas 
Chicago-Los  Angeles 
Tulsa-Oklahoma  City 

(Continued) 


■'-  "■■■'■3a/^-'' 
Carrier  Adding     — 

Wide-Bodied, 

Schedule 


Number  of:  j[ 
^ . ConventionaLJ 
Flights  Cancell( 


American 

6/71 

TWA  - 

6/71 

^American 

7/71 

American 

7/71 

United 

7/7L 

Continental 

7/71 

United 

8/71 

American 

10/71 

American 

10/71 

United 

.  10/71 

American 

10/71 

TWA 

10/71 

TWA 

10/71 

TWA 

10/71 

American 

12/71 

American 

12/71 

United 

12/71 

United 

12/71 

United 

12/71 

TWA 

1/72 

American 

1/72 

United 

4/72 

United 

4/72 

United 

4A72 

American 

4/72 

.:.  ,:^;--V 

Mor 

One 

Than  ' 

X  ■- 

■  ^iJ 

X 

-  :3 

3a/  Application  of  Trans  World  Airlines,  Inc.,  for  an  Order  Authorizing  | 
Discussions  Relating  to  Extension  of  Agreement,  Docket  22908,  dated  May  19,  197 
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1  Oklahoma  City-Los  Angeles 
Boston-San  Francisco 
New  York-Chicago 
New  York-Chicago 
Chicago-Denver 

Chicago-Los  Angeles 
Chicago-Denver 
Chicago-Los  Angeles 
Chicago -Denver 


Carrier  Adding 
Wide-Bodied 
Schedule 


Number  'of^^i';: 


Date 


American 

4/72 

United 

4/72 

United 

4/72 

United 

4/72 

United 

4/72 

United  . 

4/72 

Continental 

6/72 

Continental 

6/72 

Continental 

6/72 

Conventional 

Flights 

Cancelled 

More 

One 

. Than  One 

X 

;.  K 

X  ,';,.' 

X 

u  x 

'  X 

X 

X 

X 
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Earlier  we  aslced  tvo  questions:   "Why  do  individual  carriers  overpurchase  ' 

~  I 
equipment?  Why  do  they  flood  markets  with  excessive  capacity?"  .  The  answer    "VN 

•   ■  -  1 

to  these  questions  is  obvious.   The  carrier  that  exercises  unilateral 

;  '  \':r       ■ "  -  •  "  -  '■  ■  '  ^- 

capacity  restraint  or  employs  unilateral  cutbacks  will  normally  lose  its 

share  of  any  given  market  and  if  carried  out  over  a  long  period  of  time 

could  eventually  be  forced  out  of  these  markets.-'  So  when  one  carrier  orders 

additional  equipment  for  delivery  in  three  years,  its  competitors  must  also 

order  more  equipment  to  keep  the  other  carrier  from  getting  a  competitive       » 

junq)  on  them.   And  so  it  goes  in  a  never  ending  cycle. 

The  overcapacity  dilemma,  however,  can  be  conquered.   It  can  be  halted. 

The  load -factor  standard  of  the  DPFI  is  a  step  in  this  direction.   But, 

this  step  does  nothing  to  alter  the  consequences  of  the  capacity  dilemma. 

It  does  nothing  to  prevent  the  inevitable  consequences  which  are  inherent 

in  unilateral  cutbacks  and  capacity  restraint.   The  overcapacity  problem 

is  basically  an  industry  problem  and  as  such  can  only  be  effectively  dealt 

with  on  an  industry  level.  The  carriers  could  solve  the  problem  forever  if 

the  Board  would  only  allow  them  to  work  together  under  Board  supervision 

to  reach  a  solution.  .  The  unilateral  approactr  has"  been  tried  since  1938. 

It  has  never  worked  and  there  is  no  reason  to  believe  it  will  ever  work. 

So  long  as  we  rely  upon  unilateral  restraint  the  overcapacity  dilemma  shall 

forever  plague  this  industry. 
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In.  August  1971,  the  Board  approved  the  first  carrier  capacity  agreement 
,4/  - 

in  the  four  markets    at  issue  ia  this  present  agreement.   The  results  of 

this  capacity  agreement  have  been  spectacular.   In  the  3  years  preceding 

the  capacity  agreement  in  these  four  markets  the  competing  carriers 

experienced  declining  load  factors  in  the  October-March  time  period.   As 

is  seen  from  the  following  table,  in  the  first  6  months  after  the  approval 

of  the  capacity  agreement  in  these  markets  the  load  factors  of  the  three    ,; 

competing  carriers  jumped  a  spectacular  15.9  percentage  points: 

CONSOLIDATED  INDUSTRY  LOAD  FACTOR  ON  CAPACITY  AGREEMENT  ROUTES^ 
FOR  OCTOBER-MARCH  OF  SPECIFIED  YEARS ___- 

Six-Month  Periods  Consolidated  Four-Route  Load  Factor 

'BEFORE  Agreement: 

October  1968-March  1969         ''■  42.3%  ';-^-  ••  ,  >   • 

October  1969-March  1970  39.77o 

October  1970-March  1971  33.9% 

AFTER  Agreement: 

October  1971-March  1972  49.8% 

Change  from  Preceding  Year  ♦■  15.9%  Points 


4/  New  York/Newark-Los  Angeles,  New  York/Newark-San  Francisco,  Chicago- 
San  Francisco,  Washington/Baltimore-Los  Angeles. 

5/  Application  of  Trans  World  Airlines,  Inc.,  for  an  Order  Authorizing 
Discussions  Relating  to  Extension  of  Agreement,  Docket  22908,  dated  May  19,  1 
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The  significance  of  this  increase  in  load  factors  becomes  even  greater    "»'"''-'■  ■- 

when  compared  with  the  results  experienced  in  markets  upon  which  no  ■" 

capacity  agreement  could  be  reached: 

6/ 
TWA  LOAD  FACTOR  ON  CAPACITY  AGREEMENT  ROUTES  - 

COMPARED  WITH  OTHER  ROUTES  APPROVED  BY  CAB  FOR  INDUSTRY  DISCnSSIONS 

-.   ,.   ,.  T,   .  J  .     Capacity    ,        Routes  Not  Covered 

Six-Month  Periods  Agreement  Routes  a/        By  Agreement  6/ 

BEFORE  Agreement:  ,    v, 

October  1970-March  1971        32,47.  39.77. 

AFTER  Agreement: 

October  1970-March  1971        49. a  !'   '  43.0% 

Change  +  16.77.  Points  -f  3.37,  Points 


a/  New  York-Los  Angeles,  New  York-San  Francisco,  Washington/Baltimore-  y: 

Los  Angeles,  Chicago-San  Francisco. 
_b/  New  York -Chicago ,  Chicago-Los  Angeles,  Philadelphia-Los  Angeles, 

Los  Angeles-Honolulu. 

The  effect  of  the  capacity  agreements  on  the  profitability  of  the  carriers^ 
has  been  impressive.   TWA  alone  experienced  a  loss  of  $18  million  for  the  6 
=onths  endings  March  1971  on  the  routes-  here  at  issue.   For  the  same  6-inonth 
period  ending  in  March  1972,  with  the  capacity  agreement  in  effect,  .TWA  had  a  : . 


^/  Application  of  Trans  World  Airlines,  Inc.,  for  an  Order  Authorizing 
discussions  Relating  to  Extension  of  Agreement,  Docket  22908,  dated  May  19,  1972. 
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profit  on  these  routes  of  $4.8  million.   For  the  first  6  months  of  the 
agreement  TWA  and  American,  respectively,  estimate  cost  savings  of  $12  million 
and  $12  1/2  million  in  these  markets.   United  in  the  same  period  reported  an 
increase  of  $4  million  in  operating  profits. 

Increases  in  on-board  load  factors  and  resultant  profits  have  not 
been  the  only  benefits  of  the  capacity  agreement  in  the  four  markets  here 
at  issue.   In  the  first  6  months  of  the  agreement  compared  with  the  same 
period  a  year  earlier  on  these  routes  the  carriers: 

(1)  Flew  17,000,000  fewer  plane  miles; 

(2)  Flew  3,200,000,000  fewer  empty  seat  miles;  and 

(3)  Subjected  busy  airports  at  New  York,  Chicago,  Los  Angeles, 
San  Francisco,  Washington,  and  Baltimore  to  7,250  fewer  aircraft  movements. 
The  dramatic  reduction  in  the  number  of  flights  at  these  major  hubs  means 

a  lessening  in  airport  congestion,  a  lessening  in  exposure  to  aircraft 
noise,  and  a  lessening  in  exposure  of  all  passengers  at  these  airports  to 
delays  in  flight  due  to  congestion. 

These  have  been  the  short-term  benefits  of  the  capacity  agreement  in 
the  four  named  markets.   There  are  other  very  meaningful  longer-term  b-'nefits 
which  can  and  will  result  from  a  more  general  use  of  tlje  capacity  agreement  ' 
mechanism  in  the  industry.   If  capacity  agreements  were  more  widely  used  by 
the  carriers: 
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(1)  Fleet  acquisitions  could  be  more  closely  tailored  to  actual 
traffic  growth. 

(2)  Increases  in  support  personnel  could  be  more  closely  related 
to  actual  traffic  demands. 

(3)  Lower  costs  and  higher  profits  would  allow  either  a  general 
fare  reduction  or  the  continuation  of  the  existing  fare  level  over  a  longer 
period  of  time  without  a  fare  increase. 

(4)  The  need  for  additional  airport  capital  outlays  for  gates 
and  facilities  would  be  reduced. 

(5)  The  overall  environment  around  airports  would  be  improved, 
i.e.,  less  flights  -  less  noise  exposure. 

(6)  Air  traffic  congestion  with  its  resultant  passenger  delays 
would  be  reduced.  * 

The  argument  is  made  that  capacity  agreements  are  contrary  to  the 
Federal  Aviation  Act  proviso  for  a  competitive  air  carrier  system,  are  an 
inroad  by  the  Board  into  managements'  scheduling  authority,  and  that  they 
allow  carriers  to  use  the  freed  capacity  to  swamp  non-agreement  markets. 

The  Federal  Aviation  Act  provides  in  Section  102(d)  for  "Competition  to 
the  extent  necessary  to  assure  the  sound  development  of  an  air  transportatior 
system.  .  .  ."   In  the  DPFI  the  Board  laid  down  for  the  industry  a  load- 
factor  standard  which'  will  serve  as  the  basis  for  future  fare  decisions. 
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In  laying  down  a  long-term  standard  of  55  percent  the  Board  announced  to 
the  industry  that  this  is  the  level  of  efficiency  and  competitive  capacity 
around  which  the  industry  should  operate.   Capacity  competition  which 
results  in  industrywide  load  factors  below  this  55- percent  standard  is  ruled 
to  be  excessive.   Excessive  capacity  competition  is  therefore  of  its  very 
nature  destructive  competition  since  it  results  in  carriers  operating  below 
the  Board  established  level  of  efficiency.   In  addition,  the  public  is 
harmed  by  excessive  capacity  competition  since  the  public   must  eventually 
pay  for  this  excessive  capacity  in  the  form  of  higher  fares.   So  long  as  the 
industry  is  operating  below  the  55- percent  load -factor  standard  the  carriers 
should  be  allowed  at  their  own  option  to  agree  on  a  capacity  level  which 
would  eliminate  the  destructive  and  excessive  competition.   This  is 
one  instance  where  the  cure  for  the  disease  is  readily  available  with 
no  adverse  side  effects.   The  result  will  then  be  "competition  to  the  extent 
necessary  to  assure  the  sound  development  of  an  air-transportation  system." 

Some  would  argue  that  capacity  agreements  are  an  attempt  by  the  Board 
to  infringe  upon  the  area  of  management  prerogative.   Such,  however,  is  not 
the  case.   Capacity  agreements  have  been  and  will  always  continue  to  be 
voluntary  undertakings  by  the  carriers  in  a  given  market.   If  a  carrier  does 
not  wish  to  participate  in  them  it  ;Ls  under  no  obligation  to  do  so. 


51-146  O  -  75  -  pi.  3  -  11 
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The  Board's  role  in  the  approval  of  these  agreements  is  to  assure  that  the 
carriers  do  not  reduce  capacity  in  a  given  market'to"  a  level  at  which  the 
traveling  public  will  not  be  adequately  served.   Such,  however,  has  never 
been  the  case  and  should  such  a  situation  arise  the  Board  is  in  a  position  to 
disapprove  the  agreement  when  it  is  tendered  for  approval.   Management  will 
always  be  in  control.   The  Board  is  merely  making  available  for  management's 
use  a  proven-effective  tool  which  management  can  call  upon  to  solve  a  problem 
if  they  so  desire. 

Finally,  the  argument  is  made  that  capacity  agreements  allow  the  carriers 
to  use  the  freed  capacity  to  swamp  non-agreement  markets.   At  this  point  in 
time  there  does  not  appear  to  be  any  clear-cut  evidence  of  such  dumping  taking 
place.   To  the  contrary  the  increase  in  domestic  capacity  for  the  9  months 
ending  September  30,  1972,  has  occurred  in  the  operations  of  the  non-capacity 
agreement  carriers,  not  the  capacity  agreement  carriers.   The  former  increased 
their  available  seat  miles  by  5.40  percent  while  the  total  available  seat 
miles  for  American,  TWA  and  United  decreased  by  0.62  percent.   Viewing  the, 
capacity  agreement  in  perspective  as  a  tool  for  future  management  use,  I  feel 
that  the  proper  procedure  in  the  future  should  be  that  each  carrier  must  account 
for  its  freed  capacity  at  the  time  an  agreement  is  filed.   This  would  give  the 
Board  the  best  possible  standard  for  evaluating  the  full  impact  of  any  proposed 
agreement. 

In  1971  the  Board  reluctantly  approved  the  capacity  agreement  in  the 

present  markets.   The  Board  was  reluctant  because  this  was  not  the  way  the 

system  had  been  operated.   Now  the  agreement  has  been  in  effect  for  1  year. 
7/  Exclusive  of  Northwest,  on  strike  in  1972. 
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Not  one  detrimental  result  has  arisen  out  of  this  agreement.   It  is  one  of 
the  innovative  undertakings  which  this  Board  can  point  to  with  pride  as 
being  a  complete  success.   It  works.   Both  the  public  and  the  industry 
benefit  from  it.   I  can  see  no  reason  for  denying  the  .public  and  the  industry 
the  short-  and  long-term  benefits  of  such  a  tool. 

In  conclusion,  in  the  context  of  the  highly  ccmpetitive  nature  of  the  U.S. 
air  transportation  industry,  excessive  capacity  is  not  a  problem  which  can 
be  effectively  dealt  with  on  a  unilateral  basis.   The  capacity  agreement 
has  proven  to  be  an  effective  tool  for  eliminating  destructive  excessive 
capacity  competition.    The  short-  and  long-term  benefits  of  extended 
capacity  agreements  are  many  and  quite  meaningful  to  the  public  and  the 
industry.   For  these  reasons  I  would  make  the  capacity  agreement  available 
for  industrywide  use  on  a  voluntary  basis,  subject  to  Board  review  and 
approval,  providing  the  carriers  rendered  an  accounting  for  the  capacity 
which  is  freed  by  such  an  agreement. 


/s/  ROBERT  D.  TIMM 
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CAPACITY  DILEMMA  ANALYSIS  TAKEN  FROM 
WILLIAM  E.  FRUHAN,  JR.,  BOOK  ENTITLED 
"THE  FIGHT  FOR  COMPETITIVE  ADVANTAGE:   A  STUDY  OF  THE 
UNITED  STATES  DOMESTIC  TRUNK  AIR  CARRIERS"  PAGES  166  -  167 


".  .  .When  cast  in  the  game  theory  mold,  the  airline  industry's  overcapacity 
-^robleIn  appears  to  be  the  result  of  a  set  of  environmental  circumstances  which 
closely  approximates  the  Prisoner's  Dilemma.   The  classical  Prisoner's  Dilemma 
problem  of  game  theory  has  been  outlined  as  follows  by  Luce  and  Raiffa: 

"Two  suspects  are  taken  into  custody  and  separated.   The  district  attorney 
is  certain  that  they  are  guilty  of  a  specific  crime,  but  he  does  not  have  adequate 
evidence  to  convict  them  at  a  trial.   He  points  out  to  each  prisoner  that  each 
has  two  alternatives:   to  confess  to  the  crime  the  police  are  sure  they  have  done, 
,-ir  not  to  confess.   If  they  both  dp  not  confess,  then  the  district  attorney  states 
!:c  will  book  them  on  some  very  minor  trumped-up  charge  such  as  petty  larceny  and 
illegal  possession  of  a  weapon,  and  they  will  both  receive  minor  punishment;  if 
they  both  confess  they  will  be  prosecuted,  but  he  will  recommend  less  than  the 
-ost  severe  sentence;  but  if  one  confesses  and  the  other  does  not,  then  the 
confessor  will  receive  lenient  treatment  for  turning  state's  evidence  whereas  the 
l.itter  will  get  'the  book'  slapped  at  him.   In  terms  of  years  in  a  penitentiary, 
Lhe  strategic  problem  might  be  reduced  to:   13/ 

PAYOFF   MATRIX  1 
Prisoner  1:  Prisoner  2: 


Not  Confesc 


Confess 


Not  Confess        Confess 

1  Year  Each     10  years  for  1 
and  3  months 
for  2 

3  months  for      8  years  each 
1  and  10  years 
for  2 


"i3/   R.D.  Luce,  and  H.  Raiffa,  Games  and  Decisions,  p.  95." 
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14/ 
"The  rational  strategy  —  in  such  an  environment  is  for  each  prisoner  to 

confess,  since  a  confess  strategy  minimizes  each  prisoner's  maximum  loss  (8  years), 

and  maximizes  his  minimum  gain  (3  months).  There  appears  to  be  no  way  around 

this  dilemma,  in  spite -of  the  fact  that  it  leaves  the  two  prisoners  with  a 

'stupid'  final  outcome. 

"In  relating  this  environmental  situation  to  the  airlines,  attempting  to 
expand  market  share  by  overbuying  equipment  becomes  equivalent  to  'confess' 
while  attempting  to  retain  or  increase  profitability  by  preserving  load  factors 
via  capacity  restraint  becomes  equivalent  to  'not  confess. '   While  the  punishment 
equivalents  are  difficult  to  quantify  for  the  airlines,  return  on  investment 
data  might  provide  a  hypothetical  basis  for  approaching  the  problem, 

"If  we  look  at  a  game  payoff  matrix  for  two  carriers  (of  markedly  unequal 
size,  but  equal  return  on  investment)  which  compete  on  a  substantial  fraction 
of  the  smaller  carrier's  routes,  we  can  see  rather  clearly  the  competitive 
capacity  problem  faced  by  the  carriers  and  the  CAB.   In  Payoff  Matrix  2  each 
carrier  shows  a  10%  accounting  return  on  investment  for  its  total  system 
operation  (matrix  elements  1  and  2).   The  competitive  routes  in  question  are 
significantly  more  important  to  the  smaller  carrier,  however,  since  if  the 
larger  carrier  could  be  forced  into  a  poor  minority  position  in  these  markets, 
the  smaller  carrier's  system  return  on  investment  would  climb  to  2Q°L    (matrix 
element  4).   If  the  smaller  carrier  were  forced  into  a  poor  minority  position 
in  these  markets  (or  bankrupted),  however,  the  larger  carrier's  system  return 
would  rise  to  only  \Z°L    (matrix  element  5)  'since  the  routes  in  question  are  not 
large  in  relation  to  the  bigger  carrier's  overall  operation. 


"14/  This  statement  assumes  a  linear  preference  function  for  the  possible 
payoffs." 
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PAYOFF  MATRIX  2 
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Large  Carrier 


Small  Carrier 


Capacity 
Restraint 


Capacity 
'ressiveness 


Capacity 
Restraint 


Capacity 
Aeeressiveness 


107o   10% 

(1)    (2) 

L     S 


77. 

(3) 

L 


207o] Return  on  Investment 

] 
(4)] Matrix  Element  # 

] 
S  ] Carrier  Size  # 


] 


127o 

07o 

87o 

1%] 

(5) 

(6) 

(7) 

(8)] 
1 

L 

S 

L 

s  ] 

Source:   Hypothetical  example. 


The  downside  situation  for  each  carrier  shows  similar  variability.   While  the 
larger  carrier's  return  would  drop  to  77.  if  it  were  forced  into  a  loss  position 
in  those  markets  (matrix  element  3),  the  smaller  carrier's  return  would  drop  to 
07,  overall  (matrix  element  6)  if  it  were  forced  into  a  similar  loss  position  in 
these  markets. 

"If  both  carriers  expanded  their  capacities  in  these  markets  substantially 
jlicad  i5f  demand,  the  smaller  carrier's  system  return  would  drop  to  17,  (matrix 
t-lcnent  8),  while  the  larger  carrier's  return  would  only  drop  to  87o  (matrix 
clement  7).   Rational  play  given  an  environmental  situation  of  this  type  would 
;novitably  lead  to  overall  excess  industry  capacity  followed  by  bankruptcy  for 
•■''ny  of  the  smaller  carriers,  15^/   just  as  it  led  to  a  'stupid'  final  outcome 
in  the  Prisoner's  Dilemma." 


"15/   (Footnote  omitted.) 
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TTI,  MEMBER,  DISSENTING: 

I  indicated  in  my   joint  dissent  with  Member  Murphy  from  Order 
72-8-'+2,  August  9,  1972,  in  which  the  Board  authorized  discussions 
looking  to  a  renewal  of  the  four-market  capacity  limitation  agreement, 
that  I  could  see  no  legitimate  basis  for  authorizing  such  a  renewal 
under  cva-rent  circumstances.   Nothing  subsequently  put  forward  by  the 
proponents  of  the  now  renewed  agreement  convinces  me  that  my  earlier 
views  were  incorrect;  accordingly,  .1   would  disapprove  the  agreement 
as  adverse  to  the  public  interest. 

It  would  serve  no  purpose  to  reiterate  all  of  the  arguments  made 
in  the  earlier  joint  dissent.  The  crux  of  the  matter  is,  as  I  stated 
there,  that: 

"Reasonable  capacity  will  have  been  operated  in  the 
fotir  agreement  markets  for  a  full  year,  covering  both 
peak  and  non-peak  seasons,  and  we  see  no  reason  why  the 
carriers  cannot  utilize  this  experience  to  continue  uni- 
laterally to  realize  the  proven  benefits  of  capacity 
restraint.  They  have  every  economic  incentiv.e  to  do  so  .  .  .  ." 

•The  most  disturbing  aspect,  to  me,  of  the  Board's  approval  of  the 
renewed  agreement  is  the  underlying  assumption  that  the  only  thing 
that  will  keep  these  three  carriers  from  engaging  in  a  ruinous  schedul- 
ing war  is  a  renewed  capacity  agreement.   Thus,  the  Board  says  continued 
restraint  is  needed 

"lest  a  return  to  unilateral  scheduling  for  the  autumn 
and  winter  months  of  1972-73   .  .  .  results  in  the 
operation  by  the  applicants  of  levels  of  capacity  out 
of  line  with  demand.  Were  this  to  occur,  ...  there 
would  be  serious  adverse  effects  to  the  applicants  and 
hence  to  the  economic  condition  of  the  nation's  air 
transportation  system.  ..."   (Footnote  omitted) 

And  again: 

"Further,  the  applicants  have  at  times  used  capacity  to 
jockey  for  market  share  notwithstanding  the  serious  impact 
on  all  concerned  stemming  from  capacity  greatly  out  of 
line  with  demand.  Thus  ending  the  restraints  of  the 
agreement  as  the  applicants'  off-peak  doldrums  are  about 
to  begin  could  too  easily  result  in  unrestrained  levels 
of  operation." 
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Despite  the  Board's  renewed  assertion  that  it  will  sanction 
capacity  agreements  for  only  six  months  more,  1/  the  above-quoted 
language  lays  dovm  a  virtual  blueprint  for  the  indefinite  perpetuation 
of  such  agreements.   No  matter  hcnf   prosperous  the  carriers  may  become, 
there  will  never  be  a  time  (assuming  any  kind  of  rational  fare 
structure)  when  a  32  percent  average  load  factor  in  major  trans- 
continental markets  will  not  have  "serious  adverse  effects"  on  the 
carriers  and  the  overall  air  transportation  system.  And  if  the 
fresh  experience  of  the  past  two  years  is  not  today  sufficient  to 
deter  the  carriers  from  engaging  in  suicidal  capacity  wars  in  order 
to  "jockey  for  market  share",  how  can  it  be  asstuned  that  they  will 
ever  be  so  deterred,  particularly  in  future  years  when  presumably 
their  corporate  treasuries  will  be  fuller  and  their  memories  of      , 
the  1970-71  slump  dimmer?- 

As  for  the  carriers'  "off-peak  doldrums",  these  arrive  regularly 
every  autumn,  and  if  one  year's  experience  with  off-season  capacity 
restraint  has  not  taught  the  carriers  how  to  do  the  job  unilaterally, 
how  can  it  be  assijmed  that  two  years'  experience  will  do  so?  I 
greatly  fear  that  by  lending  credit  to  such  arguments,  the  Board 
is  laying  itself  open  to  annually  repeated  pleas  for  ftirther'  renewals 
of  this  and  other  capacity  agreements,  all  premised  on  similar 
fallacious  groimds. 

The  truth  is,  I  believe,  that  the  actions'  of  the  other  carriers 
in  the  industry  over  the  past  year — and  of  the  applicant  carriers 
in  other  markets,  for  that  matter--have  adequately  demonstrated  that 
imilateral  control  of  excessive  capacity  is  possible  and  will  in 
fact  be  exercised  by  carrier  managements  when  they  see  that  there 
is  simply  no  alternative.   No  carrier  management,  faced  with  the 
stark  alternative  of  rational  unilateral  capacity  control,  on  the 
one  hand,  and  the  prospect  of  crippling  losses  which  will  have  to 
be  borne  by  its  stockholders  rather  than  the  traveling  public  through 
higher  fares,  on  the  other  hand,  will  choose  the  latter  alternative. 

The  original  justification  for  approving  any  kind  of  a  capacity 
limitation  agreement — so  utterly  contrary  to  the  principles  of  regu- 
lated competition  embodied  in  the  Act — was  the  urgent  need  for  a 
rapid  reduction  in  the  grossly  excessive  capacity  then  being  operated 
in  certain  large  markets,  before  lasting  harm  should  be  done  to  the 


T/     Actually,  from  the  expiration  of  the  original  agreement  to 
the  termination  of  the  Board's  approvait  of  the  renewed  agreement  will 
be  some  72  months,  not  six. 
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entire  air  transportation  system.  Xt  was  thought  that  the  natural 
economic  forces  which  bring  about  unilateral  capacity  control  ni~r:t 
not  operate  quickly  enough  to  avert  the  threatened  harm,  at  a  time 
when  planned-for  traffic  growth  was  not  occurring  and  the  carriers 
found  themselves  in  an  unparalleled  financial  bind.  Hone  of  these 
factors  are  now  present:   capacity  has  been  reduced  in  the  four 
markets,  and  the  carriers  are  now  only  faced  v/ith  the  simpler  problem 
of  not  increasing  it  again  too  rapidly;  traffic  growth  has  resumed; 
and  the  financial  pinch  is  largely  behind  the  industry.   Other 
carriers  have  exercised  unilateral  capacity  restraint,  and^renev. ed 
approval  of  the  agreement  for  these  three  applicants'  is  {grossly 
unfair  to  the  other  carriers  with  whom  they  compete  elsewhere.  Most 
of  all,  however,  it  is  a  wholly  unwarranted  blov/  to  the  competitive 
structure  of  the  industry  and  to  the  competitive  regime  mandated 
by  the  Act. 


Is  I     G,  JOSEPH  MNETTI 
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UNITED  STATES  OF  AMERICA  Order  73-7-147 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C, 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  off■'■rr^  in  Washington,  D.  C. 
on  the  27th  day  of  July,  1973 


Joint  application  of 

AMERICAN  AIRLINES,  INC. 

TRANS  WORLD  AIRLINES,  INC,  and  ;  Docket  22908 

UNITED  AIR  LINES,  INC. 
for  approval  of  a  capacity  reduc 
tion  agreement  relating  to  four 
transcontinental  markets. 


ORDER  OF  INVESTIGATION  AND  INTERIM  APPROVAL 

In  the  period  October  1971 -April  1973,  nonstop  passenger  capacity  offered 
by  American,  TWA  and  United  (hereafter  the  "agreement  carriers"  or  "applicants") 
was  limited  by  a  Board- approved  capacity  agreement  in  four  markets:   New  York/ 
Newark-Los  Angeles;  New  York/Newark -San  Francisco;  Baltimore/Washington-Los  Angeles; 
and  Chicago-San  Francisco  (hereafter  the  "agreement  markets").  11      In  February  1973 
the  agreement  carriers  requested  Board  approval  of  discussions  looking  toward 
extension  of  their  capacity  agreement  in  the  agreement  markets..  By  Order  73-4-98, 
the  Board  authorized  those  discussions. 

The  discussions  were  held,  and  on  May  24  a  new  agreement  (hereafter  "the 
agreement")  was  submitted  to  the  Board.   In  basic  outline  the  agreement  is  much 
the  same  as  the  previous  one.   As  in  the  case  of  the  agreement's  predecessor,  each 
of  the  three  agreement  carriers  is  allotted  a  level  of  capacity  that  it  ordinarily 
may  not  exceed  in  the  agreement  markets.   Allotments  are  on  a  city-pair  market 
basis  (Baltimore/Washington  and  New  York/Newark  each  being  treated  as  one  city) 
and  maximum  capacity  varies  by  season  of  the  year.   (See  Appendix  A  .) 

Nineteen  parties  filed  comments  in  respect  to  the  agreement.  2./  The  Virginia 
and  Washington,  D.C.  parties  support  the  agreement  without  qualification. 


\l     See  Orders  71-8-91  and  72-11-6.   The  original  agreement  expired  in 
Sept-ember  1972,  but  was  extended  by  Order  72-11-6. 

21     The  three  applicants  (American,  TWA,  and  United),  Braniff,  Continental, 
Delra,  Northwest,  the  National  Air  Carrier  Association,  the  Air  Line  Pilots 
Association,  the  Environmental  Defense  Fund,  the  City  of  Chicago,  the  Fairfax 
County  Economic  Development  Authority,  the  Maryland  Department  of  Transportation, 
the  Metropolitan  Washington  Board  of  Trade,  the  Port  Authority  of  New  York  and 
New  Jersey,  the  State  Corporation  Commission  of  Virginia,  the  Department  of 
Justice,  the  Department  of  Transportation  ("DOT"),  and  the  Postmaster  General. 
The  Environmental  Defense  Fund-' s  comments  are  in  the  form  of  a  Petition  for  the 
preparation  and  circulation  of  an  environmental  impact  statement. 
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The  Port  Authority  of  New  York  and  New  Jersey  also  asks  that  the  agreement  be 
approved.   The  Chicago  and  Maryland  parties  oppose  the  agreement,  as  do  the 
Department  of  Justice,  DOT.  tli?  PostmanLei.-  general,  and,  in  r.eneral,  all 
common  I J  ii.  raiiioi:.  ocUcr  i.iiaji  ".'le  applicants.   'Hie  Air  Li::e  Piloi;<-  As-^O'ia- 
tion  seeks  an  lomedlate  hearing. 

I'or  reasons  we  shall  discuss  below,  the  Board  has  determined  to  (L)  hold 
a  hoariiiK  o.i    Lhc  .T;;n.'cn\(.'  1 1  ;  and  (2)  approve  the  agreement  on  an  interim  basis, 
for  sis  nunilhs  or  until  the-  conclusion  of  the  hearing  proceeding,  whichever  is  first. 

1 

Al  Liu'  outset,  tho  lioard  rejects  the  aig,umcnt  that  the  agreement  must  be 
di  sa|)|Mov<.Hl--without  a  hearing--bccause  oi  its  antitrust  implications   The  Act, 
ol  course,  lavors  "competition  lu^   the  exLeut  necessary  to  assure  the  d avelopment 
of"  an  economically  sound  air  transportion  system  (49  U.S.C.  1302(d)).  Accenting 
the  pro-competition  aspect  of  this  mandate,  the  agreement's  opponents  say  tiiat  if» 
:lie  agreement  carriers  want  to  continue  reduced  capacity  in  the  agreement  markets, 
they  are  compelled  to  rely  exclusively  upon  unilateral  restraint. 


Under  the  Act,  tlic  Board  is  not  permitted  to  take  such  a  dogmatic  ipproach. 
Our  statute  recognizes  that  free  competition  is  not  a  categorical  imperative.   In 
fashioning  the  Act  Congress  determined  that  the  air  transportation  industry  could  not 
operate  successfully  if  left  wholly  subject  to  the  forces  of  the  open  market  place. 
The  Board  was  therefore  given  extensive  regulatory  powers  and  told  to  consider 
"competition  to  the  extent  necessary"  as  one,  but  only,  one,  of  several  policy 
objoctives.   Being  granted  the  right  to  confer  antitrust  immunity,  the  Board 
was  clearly  empowered  to  approve  agreements  which  would  otherwise  violate  the 
antitrust  laws.   By  the  same  token,  the  Board  was  enjoined  to  give  weight  to 
pro-competitive  considerations  in  its  decisions.   Put  another  way,  when  (as 
here)  an  agreement  is  challenged  as  contrary  to  the  antitrust  principles,  the 
Board  is  called  upon  to  judge  whether  pro-competition  objections  are  out- 
weighed by  a  serious  transportation  need,  or  by  the  iieed  to  secure  important 
public  benefits.   See  Local  Cartage  Agreement  Case.  15C.A.B.  850,  852-53  (1952). 

In  the  past,  the  Board  has  been  reluctant  to  authorize  capacity  or  schedule 
limitation  agreements.   Where  the  Board  believed  that  individual  carriers  could 
control  schedules  or  capacity  by  unilateral  action,  the  Board  regarded  this 
course  as  preferable  and  could  not  conclude  that  a  serious  transportation  need 
outweighed  the  anti-competitive  effects  of  multilateral  agreements.   But  where 
Individual  carriers  could  not  solve  capacity  or  schedule  problems  unilaterally, 
the  Board  has  authorized  discussions  and  resulting  agreeraeAts  of  a  limited  nature. 
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When  this  agreement's  predecessor  was  presented,  its  sponsors  noted 
developments  which,  they  believed,  justified  a  more  permissive  policy  towards 
capacity  agreements.   The  Board,  however,  concluded  that  the  agreement  was 
of  such  short  duration  and  scope  that  it  constituted  only  a  "limited  departure" 
from  the  "normal"  policy.   Because  of  this,  the  Board  did  not  feel  required 
to  institute  a  proceeding  that  would  provide  for  a  full  scale  reexamination  of 
past  policy. 

However,  the  time  is  now  ripe  for  such  a  proceeding.   The  Board  has  embarked 
upon  a  comprehensive  program  to  encourage  and  develop  an  economically  sound  air 
transportation  system  which  can  assure  high  quality  service  to  the  consumer  at  the 
lowest  reasonable  fares.   During  most  of  the  last  15  years,  the  airline  industry's 
financial  results  have  been  generally  disappointing,  with  cyclical  periods  of  large 
losses,  investor  disenchantment,  and  fare  increases.   Recognizing  the  interdepen- 
dence of  rate  and  route  matters,  the  Board  hopes  to  create  a  milieu  in  which 
responsible  airline  management  can  stabilize  economic  conditions,  avoid  wasteful 
practices,  and  pass  along  to  ratepayers  the  benefits  of  new  technology.   The  question 
is  whether  our  policy  towards  capacity  reduction  agreements  should  be  reevaluated 
to  determine  whether  such  agreements  can  or  should  play  a  part  in  the  Board's  over- 
all program. 

A  keystone  of  our  current  approach  is  a  new  ratemaking  policy  designed  to 
promote  low-cost  air  transportation.   In  the  Domestic  Passenger-Fare  Investigation 
(DPFI) .  Phase  6B.  the  Board  determined  that  it  would  not  allow  airlines  to  charge  the 
public  for  excess  capacity,  and  would  henceforth  establish  fares  on  a  basis  that  dis- 
regards the  costs  of  those  wasteful  practices.   Obviously,  for  this  Board  policy  to 
succeed,  carriers  must  have  an  opportunity  to  hold  the  line  against  the  operation  of 
wasteful  overcapacity  so  that  they  can  bring  their  actual  costs  into  line  with 
those  which  the  Board  will  recognize  for  ratemaking  purposes. 

In  some  regulated  industries,  the  regulatory  agency  can  enforce  its  ratemaking 
proscriptions  against  wasteful  overcapacity  through  ics  control  over  capacity 
additions.   For  example,  some  agencies  are  empowered  to  license  all  new  capacity  and 
can  withhold  approval  for  excessive  plant  additions;  other  agencies  can  refuse  to 
permit  new  financing  which  would  be  used  to  underwrite  uneconomic  plant  additions. 
Because  the  Board  lacks  these  powers,  it  is  forced  to  rely  upon  fare  policy  and 
voluntary  carrier  efforts  to  curb  excess  capacity.   The  present  carrier  agreement 
represents  .one  foijfr  of  such  a  voluntary  effort  and,  its  sponsors  contend,  is  necessary 
to  help  them  conform  their  route  operations  to  the  Board's  new  ratemaking  standards. 

In  the  long  run,  the  Board  believes  that  individual  carriers  can  tailor  their 
aircraft  purchases  so  that  schedules  can  be  operated  at  economic  load  factors. 
This  view,  which  underlies  the  Board's  past  attitude  towards  capacity  controls, 
has  led  the  Board  to  approve  capacity  agreements  only  for  very  temporary 
periods.   According  to  the  agreement  carriers,  however,  inhibitions  to  unilateral 
actions  may  persist  for  the  moderate  near  term.   The  carriers  have  already  acquired 
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large  fleets  of  aircraft  whose  capacity  exceeds  the  available  traffic  needs.   In 
the  latter  part  of  the  1960's,  when  future  traffic  was  almost  universally  over- 
estimated, the  carriers  ordered  many  new  aircraft,  particularly  widebodied  types 
which  offer  so  many  seats  that  their  schedules  cannot  easily  be  fine-tuned  to 
traffic  demands.   Concurrently,  the  passenger  traffic  (on  which  the  carriers 
depended  to  fill  their  new  planes)  failed  to  grow  as  expected.   According  to 
the  agreement  carriers,  the  carriers'  introduction  of  the  excess  new  aircraft 
on  highly  competitive  routes  (such  as  the  agreement  markets)  can  hinder  any  one 
carrier's  ability  to  reduce  excess  capacity  by  unilateral  action. 

Earlier  we  noted  that--when  the  Board  approved  the  present  agreement's 
predecessor--lt  was  dealing  with  a  "limited"  agreement  which  did  not  compel 
the  Board  to  reexamine  past  policy,  particularly  without  a  hearing.   In  addition, 
the  Board  was  faced  with  vigorous  contentions  that  the  predecessor  agreement  would 
harm  nonparties.   Although  the  Board  was  unconvinced  by  these  assertions,  its 
predictions  about  the  future  operations  of  the  agreement  were  necessarily 
somewhat  :onjectural  at  that  time.   As  actual  experience  with  the  agreement 
accumulated,  however,  it  began  to  become  evident  that  no  such  disastrous  con- 
sequences as  had  been  predicted  by  the  objectors  had  in  fact  come  to  pass. 
In  addition,  it  appeared  that  the  agreement,  at  least  on  the  short-term  basis 
approved  to  date,  has  also  had  a  favorable  financial  impact  on  the  agreement 
carriers  without  having  a  demonstrably  unfavorable  adverse  effect  on  non- 
agreement  carriers  or  on  service  to  the  traveling  public. 

In  addition  to  these  factors,  since  the  issuance  of  Board  orders  in  respect 
to  the  previous  capacity  agreement,  it  has  become  increasingly  apparent  that 
all  practicable  steps  must  be  taken  to  conserve  the  nation's  energy  resources. 
It  appears  that  capacity  limitation  agreements  such  as  the  one  here  at  issue 
can  effect  significant  fuel  savings. 

Accordingly,  in  Order  73-4-98,  the  Board  authorized  discussions  looking 
towairds  an  agreement  like  the  one  filed.   Nonetheless,  as  discussed  above. 
Board  approval  of  the  agreement  for  its  proposed  two-year  term  would  con- 
stitute an  important  step.   Moreover,  the  Board  wishes  to  make  this  agreement 
a  vehicle  for  a  thorough  policy  reevaluation.   For  these  reasons,  the  Board 
has  decided  that  the  agreement  should  be  fully  examined  in  an  evidentiary 
hearing. 

Accordingly  we  are  setting  down  for  hearing  the  question  of  whether  the 
agreement  is  adverse  to  the  public  interest  or  in  violation  of  the  Federal 
Aviation  Act  of  1958.   As  specified  in  the  subsequent  pages  of  this  order, 
the  issues  at  the  hearing  shall  include  all  those  raised  by  the  Board,  the 
objecting  parties,  and  the  agreement's  sponsors,  as  well  as  a  searching 
analysis  of  the  agreement's  environmental  impact. 
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\  I . 

Having  decided  tq  hold  a  hearing  on  the  agreement,  the  Board  must  face  the 
question  whether  to  allow  the  three  carriers  to  continue  an  agreed-upon  reduction 
of  capacity  on  a  provisional  basis.   This  is  not  a  case  where  interim  approval 
will  allow  the  parties  to  change  their  operations  radically  and  thus  to  put  a  new 
policy  into  effect  before  its  propriety  has  been  determined.   On  the  contrary, 
since  late  1971  the  three  carriers  have  reduced  their  capacity  in  the  agreement 
markets  pursuant  to  the  Board's  approval  of  this  agreement's  predecessor.  The 
sole  function  of  interim  approval  would  be  to  enable  the  carriers  to  maintain 
the  leeal  status  quo  pending  further  Board  action. 

The  Board  has  considered  whether  action  other  than  interim  approval  would 
be  preferable.   One  possibility  is  to  take  no  action  at  all  and  to  trust  that 
the  carriers,  acting  unilaterally,  could  not  only  avoid  the  reinstitution  of 
wasteful  capacity,  but  actually  achieve  the  higher  load  factors  contemplated 
by  the  new  agreement.   But,  as  noted  later,  this  appears  unlikely,  at  least 
during  the  months  Immediately  ahead.   Indeed,  one  of  the  applicants  has  al- 
ready begun  to  add  capacity  in  the  agreement  markets.   In  May  1973  (the  month 
following  the  end  of  the  previous  agreement),  United  increased  the  capacity 
it  operated  in  the  agreement  markets  by  an  average  of  167o  over  the  previous 
month. 2/ (See  Appendix  B.)   A  refusal  by  the  Board  to  approve  the  agreement 
for  an  interim  period  could  thus  have  at  least  some  appreciable  deleterious 
effects  on  the  nation's  fuel  conservation  program,  on  the  environment,  and 
on  the  finances  of  the  agreement  carriers. 

Another  alternative  would  be  for  the  Board  to  attempt  to  revive  the  pre- 
decessor agreement,  now  expired,  and  approve  its  extension  to  govern  the 
interim  period.   We  recognize,  of  course,  that  the  new  agreement  differs  in 
some  respects  from  its  predecessor.   But  the  differences  are  not  great,  and  a 
Board  order  requiring  the  carriers  to  duplicate  the  prior  agreement  would 
require  further  discussion  among  the  carriers,  might  possibly  prevent  agree- 
ment among  the  carriers,  and,  in  any  event,  would  delay  implementation  of  the 
agreement. 

In  sum,  for  reasons  touched  upon  above,  and  as  will  be  more  fully  discussed 
below,  the  facts  presently  available  to  the  Board  indicate  that  a  refusal  by  the 
Board  to  permit  the  agreement  to  be  implemented  may  have  a  net  detrimental 
effect  on  the  public  interest.   We  are  not  persuaded  that  short-term  interim 
approval--and  maintenance  of  the  legal  status  quo--will  have  any  serious 
Injurious  effects.   But  even  assuming  for  the  sake  of  argument  that  such  effects 
could  occur,  we  believe  it  probable  that  they  will  be  considerably  less 
significant,  and  more  easily  remedied  by  subsequent  Board  action,  if  necessary, 
than  the  adverse  effects  that  might  result  from  Board  inaction  on,  or  disapproval 
of,  the  agreement  at  this  time.^/ 

~    The  Board  will  limit  its  interim  approval  of  the  agreement  to  a  six-month 
^period  in  order  to  enable  the  Board  to  reevaluate  the  agreement  in  the  light 
of  the  additional  information  then  available. 


3/   According  to  reports  filed  by  the  agreement  carriers,  United 's  capacity 

increases  continued  into  June  (even  taking  account  of  seas6nal  changes.) 

4/   The  Board  will  at  all  times  be  in  a  position  to  modify  the  agreement, 
or  terminate  it,  if  conditions  so  warrant. 
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I         III. 

Our  decision  to  grant  interim  approval  is  justified  by  available  information 
indicating,  at  least  provisionally,  that  the  agreement  can  achieve  important  public 
benefits  in  the  months  ahead  in  two  areas --imp roved  financial  results  for  the 
agreement  carriers  and  fuel  savings. 

A.   It  appears  that  the  previous  agreement  led  to  substantial  cost  savings  by 
the  agreement  carriers  (see  Appendix  C)  and  commensurate  profit  increases.   In 
respect  to  the  proposed  agreement,  the  extent  of  the  cost  savings  that  may  be  achieved 
during  the  period  of  our  interim  approval  depends  on  several  possible  assumptions. 

One  assumption  is  that,  if  interim  approval  is  denied,  the  carriers  would  not 
restrain  capacity  unilaterally  in  the  agreement  markets  and,  consequently,  would 
drift  back  into  the  excessive  capacity  in  pre-agreement  days.   If  that  occurred, 
the  carriers'  load  factors  would  sink  from  the  60  percent  level  contemplated  by 
the  agreement  to  the  42  percent  level  which  prevailed  before  this  agreement's 
predecessor  came  into  effect.   As  detailed  in  Appendix  E,  that  would  result  in 
additional  monthly  costs  of  about  $7  million.   Even  if  load  factors  in  the  agree- 
ment markets  fell  to  only  53  percent  --  the  agreement  carriers'  domestic  system- 
wide  average  --  the  additional  monthly  costs  would  approximate  $2  million. 

An  alternate  assumption  would  be  that  the  agreement  carriers  would  exercise 
unilateral  restraint  and  would  not  permit  their  load  factors  in  the  agreement 
markets  to  fall  below  the  levels  already  achieved,  5  /  or  might  even  raise  those 
levels  somewhat.   Nevertheless,  it  is  not  likely  that  during  the  interim  period 
they  could  raise  their  load  factors  in  these  markets  from  the  achieved  average 
level  of  54  percent  to  the  60  percent  level  contemplated  by  the  new  agreement. 
Even  assuming  that  the  carriers  could  in  this  space  of  time  achieve  one-third 
of  the  contemplated  gain  in  agreement  market  load  factors  (e.g. ,  by  freezing 
present  capacity  in  the  face  of  normal  traffic  growth),  their  monthly  costs 
would  still  exceed  those  achievable  under  the  agreement  by  $1  million.  ^/ 

The  above  assumptions  frame  the  range  of  possible  cost  savings  attributable 
to  the  agreement  during  the  period  of  our  interim  approval.   Thus  pending 
examination  of  these  assumptions  at  the  hearings,  the  Board  believes  that  it 
is  reasonable  to  assume  at  this  time  that  the  agreement  will  produce  costs 
savings  of  at  least  $1  million  a  month  and  possibly  substantially  more. 


5./  The  agreement  carriers'  average  load  factors  in  the  agreement  markets  for 
the  year  ended  June  30,  1973,  were  54.1  percent. 

6^/   See  Appendix  E.   These  estimates  are  predicated  on  the  assumptions  that 
(a)  the  agreement  carriers  will  not  increase  their  capacity  in  other  markets  to  any 
substantial  extent  --  or,  at  least,  more  than  they  would  do  so  in  any  event  (see 
p.  12,  infra) ;  and  (b)  that  the  equipment  mix  in  the  agreement  markets,  with  or 
without  the  agreement,  will  be  approximately  the  same  as  during  the  course  of  the 
prior  agreement  (see  Appendix  D) . 
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Thus  available  Information  showa  that  the  agreement  will  materially  help 
In  the  improvement  of  the  finances  of  the  agreement  carriers  specifically 
and  thus  of  the  air  transportation  system  generally.  _7/  None  of  the  three 
carriers  is  financially  on  the  ropes.   They  are,  however,  emerging  from  a 
period  of  dismal  operating  results.   This  agreement's  predecessor  appears  to 
have  been  a  significant  factor  in  the  carriers'  recovery.   Although  some  parties 
argue  that  the  agreement  carriers  have  clear  sailing  ahead,  the  most  recent 
Information  suggests  continued  cause  for  concern.   Indeed,  one  of  the  three 
carriers  is  now  predicting  resumed  losses.   Rather  than  attempt  to  determine 
in  the  abstract  what  significance  should  be  attached  to  this  announcement,  or 
to  the  other  two  carriers'  complaints  that  their  profits  are  "softening,"  the 
Board  believes  the  matter  should  be  evaluated  in  the  context  of  the  full  scale 
evidentiary  hearing.   Meanwhile,  the  Board  can  continue  the  legal  status  quo 
in  the  agreement  markets. 

In  the  Domestic  Passenger  Fare  Investigation,  Phase  8 .  the  Board  decided 
to  set  a  reasonable  rate  of  return  on  investment  of  12%  (up  from  an  earlier 
target  of  about  10-1/2%).  The  Board  believes  that  interim  approval  is  especially 
appropriate  because,  by  either  ratemaklng  standard,  none  of  the  three  carriers 
has  earned  a  reasonable  return  on  Investment  since  1967  (and  in  that  year  only 
United  did): 

RATE  OF  RETURN,  1967-1972 

1967      1968      1969 

American  8.77      6.66      7.06      0.34      3.39      3.38 

TWA  7.96      6.09      6.07     -2.98      2.84      5.86 

United  10.39      6.04      6.71      0.61      2.42      6.30 

*/  On  system  operating  investment 

The  year  1973  will  not  bring  a  change  in  this  pattern.   Based  on  the  most 
current  information  available  to  the  Board,  including  the  three  carriers'  reported 
1973  earnings  to  date  and  current  passenger  yields,  the  agreement  carriers  will 
not  attain  a  fair  return  on  Investment.  9  / 


8/ 


21     In  1972,  American,  TWA,  and  United  operated  52%  of  revenue  passenger 
miles  flown  by  the  trunkline  industry  domestically. 

J/  Excludes  most  nontr^nsport  Investment  and  nontransport  profits  or 
losses.   1967-1969  rate  of"  return  figures  are  not  available  on  this  basis. 

_9/   It  is  the  Board's  expectation  that,  as  a  result  of  the  agreement,  the 
carriers  will  earn  in  excess  of  the  Board  established  12  percent  reasonable  rate 
of  return  in  the  agreement  markets.   However  It  has  been  generally  believed  that 
in  order  for  carriers  to  be  able  to  earn  a  reasonable  rate  of  return,  carrier 
profits  in  some  markets  have  to  be  considerably  above  that  level  in  order  to 
offset  below-par  profits  or  losses  in  other  markets. 
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U.   l'"uel  8nvlnj?H  can  be  anotlicr  Important  advantage  resulting 
from  tho  agroenuMiL.   'Lljc  President,  noting  America's  "serious  energy 
problem,"  made  fuel  conservation  a  national  priority.   in  fact,  the 
President  stated  that  ".  .  .1  have  directed  the  Secretary  of  Trans- 
portation to  work  with  the  Nation's  airlines,  the  Civil  Aeronautics 
Board,  and  the  Federal  Aviation  Administration  to  reduce  flight  speeds 
and,  where  possible,  the  frequency  of  commercial  airline  flights." 
(See  the  President's  Energy  and  Natural  Resources  message  of  June  29, 
1973,  9  Presidential  Documents:   Richard  Nixon,  1973  at  867,  872.) 

Consequently,  there  can  be  no  argument  that  actions  that  will 
economize  the  nation's  fuel  resources  must  be  considered  a  public 
benefit.   In  this  respect  it  is  the  Board's  provisional  estimate 
that  implementation  of  the  agreement  will,  on  the  average,  result 
In  fuel  savings  of  between  1  million  and  5  million  gallons  a 
month.  10  / 

It  is  no  answer  to  say,  as  some  of  the  agreement's  opponents 
do,  that  fuel  savings  can  be  derived  from  other  actions.   The 
carriers  should  seek  through  all  possible  means  to  conserve  as 
much  fuel  as  possible.   At  the  hearings,  the  parties  will  be 
expected  to  explore  the  risk  that  fuel  shortages  can  disrupt 
flight  operations.   And  they  should  attempt  to  determine  whether 
schedule  reductions,  reductions  in  cruising  speed,  and  other 
steps,  taken  together  or  separately,  will  be  ample  to  avoid 
the  possibility  of  such  operational  disruptions  --  or  to  ease 
fuel  shortages  in  other  areas  of  the  economy.   Meanwhile, 
the  Board  believes  that  it  can  conclude  provisionally  that 
fuel  savings  of  the  magnitude  promised  by  the  agreement  are 
of  real  public  benefit. 


10/  See  Appendix  F.   The  variables  which  determine  fuel 
savings  are  essentially  the  same  as  those  which  determine  cost 
savings.   For  the  Board's  tentative  conclusions  on  these  points, 
see  page  6  supra.   Fuel  savings  are  also  discussed  on  page  15 
infra. 


51-146  O  -  75  -  pt.  3  -  12 
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IV. 

A  number  of  opposing  parties  acknowledge  that  the  above  benefits  will  indeed 
flow  from  the  implementation  of  the  agreement.   They  and  the  other  parties  opposing 
approval  nonetheless  argue  against  approval  on  the  grounds  that  the  problems  the  agree- 
ment would  engender  outweigh  those  benefits,  and  that  there  are  alternative  means  of 
achieving  the  benefits  the  agreement  would  provide.   Final  resolution  of  these  argu- 
ments will  best  be  made  in  the  course  of  the  hearing  proceeding.   However,  presently 
available  facts  persuade  us,  for  purposes  of  interim  action  on  the  agreement,  that 
;iny  detrimental  effects  of  the  agreement  likely  to  occur  during  the  period  of  interim 
approval  will  be  outweighed  by  the  agreement's  benefits  during  such  period,  and  that 
the  alternative  actions  various  parties  put  forward  as  substitutes  for  Board  approval 
of  the  agreement  would  not  provide  the  benefits  that  will  result  from  interim  approval 
of  the  agreement. 

To  begin,  we  turn  to  contentions  related  to  the  agreement's  alleged  effects  on 
service. 

A.   The  City  of  Chicago  is  the  only  party  to  complain  in  terms  about  the  extent  of 
the  passenger  capacity  reduction  that  would  stem  from  the  agreement.   Chicago  argues  that: 
(1)  under  previous  Board  orders,  65-percent  load  factors  were  an  indication  of  a  need 
for  new  service  rather  than  appropriate  goals;  and  (2)  the  target  load-factors  of  the 
agreement  are  inconsistent  with  the  Board's  55-percent  load-factor  standards. 

The  agreement  carriers  originally  sought  to  achieve  an  agreement  that  provided 
for  65-percent  load  factors.   As  submitted  to  the  Board,  however,  the  agreement  will 
.result  in  load  factors  in  the  agreement  markets  of  about  60  percent  initially,  and  63 
percent  by  summer  1974.  11./  In  the  past,  the  Board  has  considered  load  factors  in  the 
65-percent  range  as  one  evidentiary  factor  in  deciding  whether  new  service  was  needed. 
The  Board,  however,  is  in  the  process  of  reevaluating  its  criteria  as  to  what  load 
factors  Indicate  a  need  for  new  service.   Further,  the  issue  of  appropriate  load- 
factor  goals  for  agreement  markets  will  be  considered  at  the  hearing.   In  the  mean- 
time, we  have  not  been  shown  that  60  percent  load  factors  will  result  in  inadequate 
service  for  travelers  in  the  Chicago-San  Francisco  market.  12/  While  we  believe  that 
also  holds  true  with  respect  to  the  63  percent  load  factors  forecast  for  the  summer 
months  of  1974,  that  need  not  be  resolved  here  in  view  of  the  limited  period  of  our 
approval . 

In  regard  to  the  variance  between  the  agreement ' s  load  factor  goals  and  the      Jb 
Board's  load-factor  standard,  that  standard  is  intended  as  an  average  for  all  mar-     ^P 
kets.   In  order  for  that  overall  standard  to  be  attained,  it  is  evident  that  some 
markets  will  have  to  have  higher  load  factors,  some  lower.   The  Board's  decision  in  the 


11/  See  Appendix  A. 

12/  For  the  period  November  1972-May  1973  (the  period  for  which  figures  are  avail- 
able) relatively  few  flights  in  the  agreement  markets  operated  with  all  seats  filled. 
See  Appendix  H.   While  load  factors  will  be  higher  under  the  interim  agreement,  we  do 
not  expect  that  the  percentage  of  such  flights  will  increase  substantially.   We  note 
that  passengers  in  the  agreement  markets  generally  have  had  fewer  complaints  about  the 
service  they  received  than  passengers  traveling  on  the  agreement  carriers  in  other 
markets.   See  Appendix  G.   It  should  also  be  noted  that  the  agreement  permits  the 
:arriers  to  add  extra  sections  and  use  larger  aircraft  on  an  ad  hoc  basis  where  demand 
so  warrants.   See  Appendix  A. 
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Domestic  Passenger— Fare  Investigation.  Phase  6B.  made  this  plain.   In  this  same 
connection,  we  note  that  in  arriving  at  the  55-percent  load-iactor  standard,  the 
Board's  computation  took  into  account  an  adjusted  load  factor  for  the  Chicago-San 
Francisco  market  of  63  percent.   (Order  71-4-54,  App.    C.) 

B.  The  City  of  Baltimore  opposes  the  agreement  on  the  ground  it  has  resulted 
in  insufficient  service  to  Friendship  Airport  vis-a-vis  service  at  Dulles  Inter- 
national. (The  agreement  treats  Baltimore  and  Washington,  D.C.  as  one  point.)   The 
applicants  and  several  Washington,  D.C.  and  Virginia  parties  disagree. 

On  the  facts  before  us  we  are  unwilling  to  order  the  agreement  carriers  to 
add  capacity  at  that  airport.   The  ratio  of  Dulles  versus  Friendship  flights  in 
the  Baltimore/Washington-Los  Angeles  market  (the  only  agreement  market  involving 
Baltimore/Washington)  does  not  appear  out  of  line  with  comparable  ratios  in  other 
markets,  and  the  level  of  service  in  the  Baltimore/Washington-Los  Angeles  market 
appears  satisfactory.   For  example,  the  percentage  of  flights  operated  at  95 -percent 
load  factors  generally  has  been  lower  in  the  Baltimore/Washington-Los  Angeles 
market  than  any  of  the  other  three  agreement  markets.  \3_l    However,  we  agree  ttiat 
the  hearing  we  have  ordered  should  deal  with  the  question  of  whether  the  agreement 
ought  to  be  conditioned  with  respect  to  minimum  levels  of  service  at  Friendship.  14/ 

C.  DOT  argues  that  if  the  Board  approves  the  agreement,  it  should  condition  its 
approval  to  require  lower  fares  in  the  agreement  markets.   In  a  similar  vein,  the  City 
of  Chicago  also  states  that  approval  of  the  agreement  should  result  in  lower  fares  in 
the  Chicaao-San  Francisco  market.  We  are  putting  into  issue  in  tne  near^ng  the  ques 
tion  of  whether  the  agreement  should  affect  fares.   But  we  cannot  conclude  at  this 
juncture  that  requiring  such  fare  reductions  would  be  warranted.   One  problem  is  that 
lower  fares  in  the  agreement  markets  might  have  ripple  effects  throughout  the  air 
transportation  system,  perhaps  unduly  affecting  non-agreement  carriers.   Further, 

as  previously  stated  the  near-term  profits  of  any  of  the  a_greement  carriers 
are  unlikely  to  reach,  much  less  exceed,  the  Phase  8  rate  of  return.  15/   Finally, 
the  Board  has  explained  that  the  fact  that  load  factors  in  the  agreement  markets 
will  be  higher  than  average  domestic  load  factors  is  not  inconsistent  with  the 
Board's  passenger  fare  policies.   (See  n.  9  and  pp.  9-10,  supra. ) 

D.  The  Postmaster  Ceneral  urges  that  we  condition  approval  of  the  agreement 
on  the  retention  by  the  agreement  carriers  of  a  number  of  existing  flights  that 
are  considered  important  for  the  carriage  of  mail.   As  the  agreement  carriers  point 
out,  only  one  of  the  flights  will  be  directly  affected  by  the  agreement.   We  are 
cognizant  of  our  responsibilities  under  sections  412  and  102(a)  of  the  Act,  insofar 
as  they  relate  to  the  needs  of  the  Postal  Service.   However  we  cannot  conclude  that 
the  possibility  that  the  implementation  of  the  agreement  will  affect  one  flight  of 
interest  to  the  Postal  Service  warrants  action  in  an  interim  order  of  approval. 


13/   See  Appendix  H.   See  also  Appendix  G  for  a  tabulation  of  passenger 
complaint  figures  in  the  Baltimore/Washington-Los  Angeles  market. 

14/   The  Port  Authority  of  New  York  and  New  Jersey,  while  favoring  approval 
of  the  agreement,  expresses  concern  about  operations  to  and  from  Newark,  and  asks 
for  reporting  conditions  in  this  respect.   As  we  shall  discuss  below,  the  Board 
has  determined  to  adopt  in  large  part  the  Port  Authority's  proposed  conditions. 

15/  See  p.  7  supra. 
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The  agreement  does  lessen  capacity  competition,  and  we  consider  that  the 
agreement's  Impact  on  competition  Is  an  Important  factor  in  public  Interest 
and  accordingly  must  be  weighed  In  the  Board's  evaluation  of  whether  the 
agreement  meets  the  standards  of  section  412  of  the  Act.   In  evaluating  the 
weight  to  be  given  to  this  factor,  however,  we  believe  that  the  following 
matters  are  appropriate  for  consideration. 

First,  competition  in  the  form  of  excess  capacity  is  an  expensive  and 
wasteful  form  of  competition  in  the  air  transportation  industry.  Further, 
excess  capacity  generally  is  of  marginal  or  no  utility  to  the  traveling 
public. 

Second,  as  a  result  of  its  form,  the  agreement  affects  maximum  capacity 
levels,  but  over  the  period  of  our  interim  approval  it  should  not  lessen 
the  Incentive  of  each  carrier  member  to  gain  traffic  at  the  expense  of  its 
fellow  agreement  members.   For  this  reason  it  is  our  judgment  that  interim 
approval  of  the  agreement  will  have  minimal  impact  on  the  agreement  carriers' 
concern  for  providing  service  that  is  attractive  to  the  public.  ]£./ 

Third,  noncapacity  forms  of  competition  between  the  agreement  carriers  appear 
to  have  continued  unabated.  There  has  been  no  showing,  in  other  words,  that 
the  prior  agreement  led  the  carriers  to  settle  down  into  a  comfortable  status  quo. 
For  example,  since  the  Board  first  approved  the  prior  agreement,  the  following 
have  occurred:   (a)  United  began  off^riag  travel  group  charter  service  at 
prices  that  have  enabled  travelers  to  travel  in  several  of  the  agreement 
markets  at  prices  far  below  scheduled  fares,  (b)  TWA  began  offering  low  fare 
ninety-day  advance-purchase  transportation  in  the  three  transcontinental 
agreement  markets.   (American  and  United  both  opposed  TWA's  tariff  filing.) 
American,  but  not  United,  followed  suit.   (c)  American  first,  and  subsequently 
TWA,  began  offering  one-stop  night  coach  service  in  several  of  the  agreement 
markets.   (Both  United  and  TWA  opposed  American's  night  coach  tariff  filing. 
American  opposed  TWA's.) 

We  have  no  reason  to  believe  that  interim  approval  of  the  agreement  now 
before  us  will  have  a  different  competitive  impact  than  did  approval  of  the  prior 
agreement. 


16/  DOT  argues  that  the  agreement  lessens  the  incentive  of  each  agreement 
carrier  to  compete  for  passengers  since,  with  capacity  fixed,  gains  in  passen- 
gers means  more  flights  filled,  which  in  turn  means  that  prospective  passengers 
will  turn  back  to  the  other  two  carriers.  We  do  not  agree  with  DOT ' s  reasoning. 
An  airline's  share  of  the  traffic  may  be  appreciably  greater  or  less  than  its 
share  of  the  capacity  operated  in  the  markets.   Further,  the  available  evidence 
shows  that  agreement  carriers  work  hard  to  gain  traffic  in  the  agreement 
markets.   Finally,  even  assuming  that  DOT ' s  reasoning  would  be  valid  in  the 
case  of  a  two-year  agreement,  we  are  here  approving  the  agreement  for  a 
lesser,  interim  period. 
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VI. 

Various  parties  argue  that  the  agreement  will  permit  the  agreement 
carriers  to  add  capacity  in  non-agreement  markets,  to  the  detriment  of 
competing  carriers  in  those  markets.   Those  parties  also  point  out  that 
the  use  of  capacity  freed  by  the  agreement  would  to  a  large  extent  nullify 
tlie  intended  benefits  of  the  agreement.   We  have  not  been  shown  that  the 
past  capacity  agreements  had  any  causative  effect  on  the  capacity  offered 
by  the  agreement  carriers  in  other  markets.   Any  large  scale  shifting 
of  capacity  would  require  our  reconsideration  of  our  interim  approval  of 
the  agreement,  and  we  have  retained  jurisdiction  over  the  agreement  with 
this  matter,  among  otliers,  in  mind.  ]J_I 

Several  parties  have  asked  that  our  approval  of  the  agreement  be 
conditioned  upon  the  acceptance  by  the  applicants  of  reporting  require- 
ments by  which  the  applicants  would  account  for  the  use  made  of  capacity 
freed  by  the  agreement.   However,  no  party  has  proposed  how  such  a 
reporting  requirement  should  be  fashioned,  and  the  applicants  argue 
that  there  is  no  practicable  way  to  provide  that  kind  of  accounting.   It 
would  appear  that  a  reporting  condition  concerning  freed  capacity  could 
be  useful  to  an  evaluation  of  the  merits  of  the  agreement,  even  if  the 
data  thereby  produced  were  not  necessarily  definitive.   The  Board  does 
not  now  have  sufficient  information,  however,  to  be  able  to  formulate 
a  requirement  of  that  nature  that  would  be  both  effective  and  within 
the  ability  of  the  applicants  to  meet  without  incurring  excessive  added 
costs.   Accordingly,  the  Board  will  be  receptive  to  petitions  for  recon- 
sideration tl\at  put  forth  suggested  f reed-capacity  reporting  conditions. 


17 /  See  also  Order  73-4-98,  at  5,   Complaining  carriers  will,  of 
course,  have  the  opportunity  to  present  evidence  at  the  hearing  and 
cross-examine  witnesses  in  respect  to  the  use  made  by  the  agreement 
carriers  of  capacity  freed  by  the  agreement.   The  hearing  is  also  the 
place  to  take  evidence  on  the  suggestion  that  freed  capacity  cannot 
be  effectively  traced.   There  has  been  some  claim  that  the  agreement 
carriers  will  be  in  a  position  to  compete  unfairly  as-  a  result  of  the 
financial  gains  resulting  from  the  agreement.   That  argument  appears 
unsound  on  a  number  of  counts.   Unfair  competition  is  not  a  function  of 
profitability,  and  in  any  event  other  carriers  are  more  profitable  than  the 
agreement  carriers.   Further,  the  Board  will  be  in  a  position  to  deal 
with  such  matters  as  they  arise. 
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VII. 


The  Justice  Department  and  Department  of  Transportation  argue 
that  load  factors  can  be  best  increased  by  permitting  greater 
price  competition  between  carriers,  by  the  formulation  of  a  cost- 
based  fare  structure,  and  by  the  establishment  of  higher  load 
factor  standards  and  a  concomitant  decrease  in  the  fare  level. 

The  Justice  Department  recognizes,  in  respect  to  its  price 
competition  argument,  that  the  question  whether  the  Board  should 
permit  greater  price  competition  among  carriers,  and,  if  so,  the 
appropriate  extent  of  that  competition,  is  squarely  an  issue  in 
Phase  9  of  the  Domestic  Passenger  Fare  Investigation  and  will  be 
decided  in  that  proceeding  on  the  basis  of  the  record  therein. 

In  respect  to  the  claim  that  the  Board  should  increase  load 
factors  through  the  use  of  load  factor  standards  for  ratemaking 
purposes  and  by  revision  of  the  current  fare  structure,  those  also 
are  issues  pending  in  the  Fare  Investigation. 

Further,  even  assuming,  arguendo,  that  DOT's  fare  proposals 
would  be  a  viable  alternative  course  of  action  in  respect  to  in- 
creasing load  factors  in  the  agreement  markets  to  the  level  that 
will  obtain  under  the  agreement,  the  agreement  would  still  be 
far  more  effective  during  the  immediate  future  in  reducing  fuel  con- 
sumption than  would  Board  fare  action.   Fuel  use  is  a  function  of 
aircraft  use.   The  agreement  can  lead  to  reduced  aircraft  use. 
A  fare  reduction,  on  the  other  hand,  would  increase  load  factors  in 
large  part  by  attracting  more  traffic.   Aircraft  use  might  decline 
very  little  an4,  in  fact,  might  even  increase,  depending  upon 
elasticity  of  demand. 
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VIII. 

Other  objections  do  not  preclude  interim  approval.   To  be 
sure,  POT  argues  that  the  agreement  would  violate  the  ongoing  price 
freeze.   However  the  agreement  does  not  go  into  effect  until  the  freeze 
ends  (even  assuming  the  agreement  would  otherwise  be  in  violation  of 
the  price  freeze).   Indeed,  the  Cost  of  Living  Council  has  proposed  regu- 
lations for  the  post-freeze  period  that  would  exempt  air  carriers  from 
Phase  IV  controls.   (38  F.R.  19464,  19472  (July  20,  1973).) 

The  Air  Line  Pilots  Association  expresses  concern  about  the  effect 
of  the  agreement  on  employees.   ALPA  seeks  a  hearing  on  the  agreement, 
however,  not  disapproval;  and  a  hearing  will  be  held.   Insofar  as 
interim  approval  is  concerned,  it  would  appear  that  the  effect  of  the 
agreement  on  employees  for  the  relatively  short  period  our  interim 
approval  will  be  in  effect  will  be  very  limited.   We  thus  conclude  that 
the  impact  of  the  agreement  on  employees,  together  with  the  other 
adverse  effects  of  the  agreement,  will  not  outweigh  the  beneficial  aspects 
of  the  agreement  during  the  period  of  our  interim  approval. 

IX. 

The  Environmental  Defense  Fund  and  DOT  argue  that  Board  action 
on  the  agreement  would  amount  to  "major"  Federal  action  "significantly 
affecting  the  quality  of  the  human  environment"  within  the  meaning  of 
section  102  of  the  National  Environmental  Policy  Act  ("NEPA").   The 
Board  agrees  that  Board  action  on  the  agreement  might  well  fall  within 
that  standard.   That,  in  turn,  raises  difficult  questions.   Plainly 
a  full  environmental  Impact  statement  (or  perhaps,  a  negative  statement) 
would  be  useful  In  considering  even  interim  action  on  the  agreement. 
On  the  other  hand,  as  we  shall  discuss  below,  on  the  basis  of  the 
limited  data  now  available  it  appears  that  the  effect  of  the  agree- 
ment on  the  environment  will  be  almost  wholly  beneficial.  18/   It 


18/   DOT  suggests  that  the  agreement  could  possibly  have  a  detrimental 
impact  on  the  environment  if  it  were  to  cause  a  substantial  increase  in 
one-stop  and  multi-stop  operations  in  the  agreement  marl<?ets.   However,  there 
has  been  no  showing  that  the  agreement  Is  likely  to  hay^  that  effect. 
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is  by  no  means  clear  that  NEPA's  reauirement  for  an  environ- 
mental impact  statement  applies  in  such  a  case.  19/   More 
importantly,  available  facts  show  that  any  delay  by  the  Board  in 
acting  on  the  agreement  in  order  to  prepare,  circulate  and  finalize 
an  environmental  impact  statement  could  itself  have  a  detrimental 
impact  on  the  environment. 

Pecause  of  this,  and  because  the  introductory  language  of 
section  102  recognizes  that  agencies  may  find  themselves  in  circum- 
stances in  which  all  the  usual  requirements  of  section  102  of  NEPA 
cannot  be  met,  we  have  determined  to  issue  this  interim  order  of 
approval  without  awaiting  the  completion  of  an  environmental  impact 
statement.   However  the  procedures  set  forth  in  section  399.110  of  the 
Board's  Policy  Statement  ("Implementation  of  the  National  Environ- 
mental Policy  Act  of  1969")  will  be  followed  in  the  hearing  proceeding 
we  are  ordering.   Moreover,  because  of  the  likelihood  that  final 
Board  action  in  this  proceeding  would  have  a  significant  impact 
on  the  quality  of  the  human  environment,  we  are  directing  the 
Director,  Bureau  of  Operating  Rights,  to  have  prepared  a  draft 
environmental  impact  statement  for  consideration  at  the  hearing.   The 
draft  statement  will  be  circulated  for  the  consideration  and  comment 
of  thp  parties,  other  environmentally  concerned  Federal  agencies,  and 
other  interested  persons,  at  least  15  days  prior  to  the  hearing  date. 

In  respect  to  the  probable  impact  of  the  agreement  on  the  environ- 
ment, we  have  already  discussed  the  fuel  savings  that  could  result 
from  implementation  of  the  agreement.   As  indicated  in  the  proposed  guidelines 
recently  issued  by  the  Council  on  Environmental  Quality  20/   fuel  savings  can 
be  deemed  to  be  beneficial  to  the  quality  of  the  human  environment. 


19/   See,  e.£. ,  Howard  v.  E.P.A.,  4  E.R.C.  1371  (W.D.  Va. ,  Sept.  1972). 
Compare  Council  on  Environmental  Quality  Guidelines,  section  5(c),  36  F.R. 
7724  (1971). 

20/   38  F.R.  10856  (May  2,  1973). 
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Secondly,  the  agreement  could  result  in  a  decrease  in  aircraft 
operations  on  the  part  of  the  three  agreement  carriers.   That,  in  turn, 
can  have  a  salutary  impact  on  noise  pollution  (see  Appendix  I)  and  can 
decrease  the  generation  by  the  agreement  carriers'  aircraft  of  air 
pollutants  in  and  around  the  agreement  market  airports.   (Id.) 

'I'hirdlv,  wliilc  it  is  not  clear  that  approval  of  the  agreement  will 
neccss.ii  i I V  lessen  nirport  congestion  and  the  air  pollution  and  noise  that 
rcsulls  thorclrom,  it  is  reasonably  clear  that  disapproval  of  the  agreement 
might  well  ndd  to  airport  congestion.  21/ 

We  arc  not  aware  of  any  significant  adverse  secondary  effects  that 
would  accrue  from  Board  approval  of  the  aerer~"^nt  on  an  interim  basis, 
although  this  matter  will  undoubtedly  be  dealt  with  in  the  impact  statement  to 
come  out  of  the  hearing  process.   In  markets  of  such  great  traveling 
distance,  the  Board  believes  it  is  unlikely  that  implementation  of  the 
agreement  will  result  in  a  significant  increase  in  persons  traveling  bv 
surface  vehicle.   But  even  if  that  would  be  the  case, and  an  increase  in  t'le 
quantity  nf  pollutants  Would  thereby  occur,  the  increase  would  appear  to  be  de 
minimis -22 / 


We  know  of  no  alternative  action  that  would  achieve  the  same  level  of 
environmental  benefits  that  will  result  from  the  agreement  during  the  period 
of  our  interim  .ipproval  .2_3^/   However,  we  do  note  that  the  agreement  before 
us  has  not  been  drafted  to  provide  maximum  environmental  benefits.   For 
example,  the  agreement  might  result  in  greater  environmental  benefits  if 
it  provided  for  the  operation  of  less  capacity  than  does  the  present  order, 
and,  perhaps,  if  the  "standard  seating  configurations"  used  in  the  agree- 
ment were  varied. 24^/   However,  tliese  matters,  which  raise  highly  complex 
issues  of  fact  and  judgment,  are  more  appropriately  left  to  the  hearing. 


2 1  /'  O'Hare,  Los  Angeles  International,  Kennedy,  and  San  Francisco 
International  airports  are  among  the  busiest  in  the  country.   By  airport 
congestion,  we  refer  to  congestion  caused  by  too  many  aircraft.   We  are 
unaware  of  any  facts  indicating  that  the  agreem-ent  will  have  a  perceptible 
impact  on  passenger  congestion  or  surface  vehicle  congestion  at  or  near 
the  airports . 

22 /   See  also  Office  of  Emergency  Planning  Study  entitled,  "The  Potential  for 
Energy  Conservation"  (October,  1972)  at  page  il  and  Appendix  C. 

23 /   See,  in  this  regard,  p.  13,  supra^ 

24 /   See  Appendix  J. 
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In  accordance  with  the  comments  of  the  Port  Authority  of  New  York 
and  New  Jersey  and  the  City  of  Chicago,  the  agreement  carriers  will  be 
required  to  continue  the  reports  they  submitted  pursuant  to  our  prior 
capacity  orders,  with  the  following  changes:   (1)  figures  for  monthly 
totals  25./  should  be  broken  out  by  airport,  in  the  case  of  Baltimore/ 
Washington  and  New  York/Newark  and,  in  respect  to  the  Chicago-San  Francisco 
market  in  terms  of  flights  to  and  from  San  Francisco  International,  on  the 
one  hand,  and  Oakland  and  San  Jose,  on  the  other;  and  (2)  the  carriers'  95- 
percent  reports  26/  should  list  the  flight  number  of  each  flight  that 
departed  with  95  percent  or  more  of  its  seats  filled. 

XI. 

The  Board  has  accumulated  considerable  data  on  the  workings  of 
capacity  limitation  agreements  in  the  agreement  markets  as  a  result  of 
the  agreement  that  was  in  effect  from  October  1971  to  April  1973.   However, 
factual  gaps  remain,  particularly  in  the  environmental  area.   It  is  the 
Board's  hope  that  those  gaps  will  be  filled  by  the  evidence  adduced  at 
the  hearing  we  are  ordering. 

Recognizing  that  the  present  agreement  is  of  limited  duration,  the 
Board  intends  to  make  every  effort  to  see  that  the  evidentiary  hearing  is 
concluded  speedily.  Nonethelesr,  Board  inaction  on  the  agreement,  pending 
conclusion  of  the  hearing,  would  not  be  neutral.   Rather,  as  explained,  it 
would  appear  that  such  inaction  could  have  a  net  detrimental  impact  on 
the  air  transportation  system,  on  the  nation's  fuel  conservation  program, 
and  on  the  environment.   Accordingly,  we  are  approving  the  agreement  on 
an  interim  basis.  2]_/   We  emphasize,  however,  that  should  circumstances 
upon  which  our  interim  approval  is  based  change,  or  if  additional 
facts  come  to  light  that  call  into  question  the  predicates  for  our  action, 
we  shall  be  in  a  position  to  take  whatever  action  in  respect  to  the 
agreement  may  be  appropriate.   In  the  meantime,  the  reports  filed  by  the 
carriers  pursuant  to  Board-imposed  reporting  conditions,  other  periodic  reports 
submitted  to  the  Board,  and  the  additional  information  which"  will  become 

25/   See  Appendix  to  Order  72-4-63. 

26/   See  Order  72-11-6,  at  p.  6,  Ordering  Paragraph  1(b). 

2JJ    The  Board  will  deny  Continental's  request  to  withhold  approval  until 
after  cnat  carrier  completes  negotiations  looking  towards  capacity  limitation 
agreements  in  the  Chicago-Los  Angeles  and  Chicago-Denver  markets.   The  Board 
has  no  reason  for  assuming  that  the  three  transcontinental  carriers  will  not 
act  in  good  faith  towards  Continental  and  other  carriers* if  the  trans- 
continental agreement  is  approved.   The  Board's  retained* power  to  further 
condition  or  withdraw  its  approval  of  the  transcontinental  agreement  is  a 
sufficient  safeguard  in  this  respect. 
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aviillnblc   in   tho  lioiiring   procei'ding,   will   enable   the  Board   and   its    staff   to 
iiuinltor    till'    olfocls   ol     l\\v   a^wcvmcni    c  luscly. 

XII. 

The  evidentiary  hearing  the  Board  is  here  ordering  is  of  major  scope  and 
considerable  complexity.   Nonetheless,  we  will  instruct  the  Board's  staff 
and  the  Administrative  Law  Judge  assigned  to  the  case  that  we  expect  it  to 
be  commenced  and  processed  as  a  matter  of  the  highest  priority  and  with  the 
utmost  expedition  consistent  with  a  fair  opportunity  for  all  interested 
persons  to  be  heard.   We  furthermore  expect  the  cooperation  of  all  parties, 
particularly  the  applicants,  in  seeing  that  every  stage  of  the  case  is  thus 
expedited.   If  necessary,  the  time  demands  of  other  Board  proceedings  will 
have  to  give  way  to  the  urgency  of  this  one.   Our  goal  will  be  to  have  all 
the  essential  evidence  submitted  prior  to  the  time  our  six-month  interim 
approval  expires.   The  Board  is  making  no  present  commitment  to  extend  its 
interim  approval  of  the  agreement  beyond  this  six-month  period.   If  it  is 
necessary  for  the  applicants  to  seek  extension  of  this  interim  approval,  the 
Board  will  expect  parties  to  file  briefs  based  on  the  record  compiled  as  of 
that  date.   Whether  or  not  the  Board  will  extend  its  approval,  if  necessary, 
will  depend  not  only  upon  the  data  then  available  but  also  upon  how  forthcoming 
the  parties  liavc  been  with  their  evidence  and  arguments. 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.  The  joint  application  of  American  Airlines,  Inc.,  Trans  World  Airlines, 
Inc.,  and  United  Air  Lines,  Inc.,  for  approval  of  an  agreement  be  and  it  hereby 
is  set  for  hearing  before  an  Administrative  Law  Judge  of  the  Board,  at  a 

time  and  place  to  be  hereafter  designated. 

2.  The  issues  at  the  hearing  shall  include  (but  not  be  limited  to) 
the  following: 

(a)  The  effect  of  the  agreement  on  the  traveling  and  shipping  public 
and  the  Postal  Service. 

(b)  The  effect  of  the  agreement  on  the  health  of  the  nation's  air 
transportation  system. 

(c)  The  effect  of  the  agreement  on  competition  between  carriers 
generally,  and  between  the  applicants  in  the  agreement  markets, 
specifically. 

(d)  Whether  the  agreement  will  reduce  aviation  fuel  consumption; 
and  the  importance  of  any  such  reductions. 

(e)  If  approval  of  the  agreement  would  achieve  public  interest 
benefits,  whether  such  benefits  could  be  better  achieved 
through  practicable  alternative  means. 
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(f)  Whether  the  load-factor  goals  of  the  agreement  are  appropriate, 
and,  if  not,  what  the  load  factor  goals  should  be.  Whether 
such  goals  should  vary  on  a  city-pair,  or  airport-pair,  basis. 
To  what  extent  should  load-factor  goals  be  left  to  the 
discretion  of  the  agreement  carriers. 

(g)  Whether  the  Board  should  condition  the  agreement  in  respect 

to  schedule  spread. 2fi./  Could  such  condition  be  imposed  without 
also  allowing  the  carriers  to  agree  among  themselves  as  to 
schedules.   Should  the  Board  condition  the  agreement  in  respect 
to  the  allocation  of  flights  between  airports  at  multi-airport 
points  (Friendship/Dulles  and  Kennedy /Newark) .29/ 

(h)  Should  there  be  ad  hoc  fare  adjustments  in  the  agreement 
markets  to  reflect  the  economic  impact  of  the  agreement. 

(1)   If  the  agreement  should  be  approved,  what  conditions,  if  any, 
should  be  imposed  on  the  agreement  carriers. 

(j)  What  would  be  the  effect  of  the  agreement  on  airline  employees. 
What  impact  would  that  have  on  the  public  interest.   Should 
labor  protective  conditions  be  imposed. 

(k)  What  would  be  the  environmental  impact  of  the  various  possible 
Board  actions  in  respect  to  the  agreement. 

3.   Pending  final  Board  action  upon  conclusion  of  the  aforesaid  hearing, 
or  until  March  15,  1974,  whichever  occurs  first,  the  joint  application  be  and 
it  hereby  is  approved  subject  to  the  following  conditions: 

(a)  Within  15  days  after  the  end  of  each  calendar  month  each  appli- 
cant shall  submit  to  the  Docket  Section  three  copies  of  a  report 
in  the  form  required  by  Order  72-4-63,  stating  for  each  total 
market  affected  by  the  agreement  (including  satellite  airports 
in  each  market)30/  and  for  each  flight  flown  therein  (including 
extra  sections),  by  flight  number,  departure  time  and  aircraft 


28/   See  Order  73-4-98. 

29/   Id. 

30/  For  purposes  of  compiling  monthly  total  figures.  New  York,  N.Y., 
Newark,  N.J.,  Baltimore,  Md.,  and  Washington,  D.C.,  shall  each  be  considered 
separate  points.   Similarly,  in  respect  to  the  Chicago-San  Francisco  market, 
San  Francisco,  on  the  one  hand,  and  San  Jose  and  Oakland,  on  the  other,  shall 
be  considered  separate  points  for  purposes  of  compiling  total  monthly  figures. 
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type,  the  revenue  passengers  carried,  number  of  seats  flown, 
and  load  factor  for  each  day  of  the  week  and  for  the  month; 
and  as  an  attachment  to  that  report,  each  applicant  shall 
report  the  number  of  times  an  aircraft  being  operated  in  any 
of  the  four  markets  departed  with  95  percent  or  more  of  its 
seats  filled. 31/ 

(b)   A  copy  of  such  reports  shall  be  served  upon  each  airport 

operator  in  the  cities  which  are  the  subject  of  the  report. 

4.  Pursuant  to  section  412  of  the  Federal  Aviation  Act,  49  U.S.C.  §1382, 
the  Board  shall  retain  continuing  jurisdiction  over  this  agreement  and  may 
modify  or  amend  its  interim  approval  of,  or  disapprove,  the  agreement  at  any 
time,  or  take  whatever  other  action  may  be  deemed  appropriate. 

5.  Any  comments  or  requests  filed  by  any  person  with  the  Board  pertaining 
to  Agreement  CAB  23703  shall  be  served  on  the  carrier  parties,  the  subject 
cities  and  airport  operators,  the  Departments  of  Justice  and  Transportation, 
and  the  Postal  Service,  and  replies  thereto  shall  be  filed  within  10  days 
thereafter,  and  shall  be  similarly  served. 

6.  The  motions  of  American,  TWA,  and  the  State  Corporation  Commission  of 
Virginia  for  permission  to  file  otherwise  unauthorized  documents  be  and  they 
hereby  are  granted. 

7.  This  proceeding  shall  be  conducted  in  accordance  with  the  standards 
established  in  14  C.F.R.  399.110;  provided,  that  the  Director,  Bureau  of 
Operating  Rights,  shall  have  a  draft  environmental  impact  statement  prepared 
and  circulated  at  least  15  days  prior  to  the  date  of  the  hearing  to  be  held 
pursuant  to  paragraph  1,  supra. 

8.   To  the  extent  not  granted,  the  requests  herein  be  and  they  hereby 
are  denied. 

This  order  will  be  published  in  the  Federal  Register. 

By  the  Civil  Aeronautics  Board: 


EDWIN  Z.  HOLLAND 

(seal)  Secretary 

MINETTI,  T'ffiMBER,  FILED  THE  ATTACHED  CONCURRENCE. 

MURPHY,  MEMBER,  FILED  THE  ATTACHED  CONCURRENCE  AND  DISSENT. 


31/  For  the  purpose  of  the  95-percent  reports,  the  applicants  shall  take 
into  account  both  revenue  and  positive  space  non-revenue  passengers.   Such 
reports  shall  include  flight  numbers. 
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MINETTI,  MEMBER,  CONCUREING: 

I  concur  in  the  Board's  decision  to  set  down  ein  investigation  to 
examine  all  phases  of  the  problem  of  capacity  limitation  agreements 
and  possible  alternatives  thereto.  I  particialarly  approve  the  language 
of  the  order  calling  for  the  highest  degree  of  expedition  in  conducting 
the  investigation  consistent  with  a  full  and  fair  hearing  for  all  in- 
terested parties.  It  is  time  that  the  recurrent  and  contentio\is  issues 
presented  by  the  subject  agreement  and  its  predecessor  were  thoroughly 
aired  in  an  evidentiary  proceeding. 

I  also  concur,  albeit  with  reluctance,  in  the  Board's  decision  to 
approve  the  subject  agreement  for  a  six-month  interim  period.  My  views 
on  capacity  limitation  agreements  have  been  set  forth  in  numerous  prior 
orders,  and  need  not  be  repeated  here,  l/  Suffice  it  to  say  that 
nothing  by  way  of  fact  or  argument  so  far  put  forward  by  the  proponents 
of  such  agreements  has  as  yet  convinced  me  that  my  prior  views  were  in 
error^  or  that  such  agreements  have  a  legitimate  long-term  place  in  the 
air  trajisportation  pictiure. 

The  one  factor  which  does  persuade  me  to  concur  in  interim  approval 
of  the  agreement  is  the  urgent  need  to  take  immediate  steps  to  conserve 
scarce  fuel.  This  was  the  basis  for  my  willingness  in  April  to  let  the 
carriers  meet  and  discuss  a  new  agreement  (see  my  concurrence  in  the 
result  of  Order  73-^-98),  and  since  then  the  President's  energy  message 
has  pointed  up  the  urgency  of  this  consideration.  The  applicants'  new 
agreement  aims  at  a  60  percent  average  load  factor  in  the  four  agreement 
markets  during  the  next  six  months,  a  level  6  percentage  points  higher 
than  they  have  achieved  in  the  most  recent  reported  12-month  period. 
While  I  do  not  believe  that  interim  approval  is  required  to  enable  the 
applicants  to  maintain  their  present  load  factors,  I  doubt  very  much 
that  in  such  a  short  space  of  time  they  could  raise  their  average  load 
factors  in  these  markets  from  5*+  to  60  percent,  relying  solely  on 
unilateral  capacity  restraint.  2/ 


ESee  ray  views  expressed  in  prior  dissents  in  Order  71-5-68, 
1971;  Order  71-8-91,  August  19,  1971;  Order  72-1-86, 
January  25,  1972;  Order  72-1+-127,  April  2k,   1972;  Order  72-6-70, 
June  16,  1972;  Order  72-8-U2,  August  9,  1972;  Order  72-9-13, 
September  5,  1972;  Orders  72-11-6  and  72-11-7,  November  2,  1972; 
Order  73-3-30,  March  9,  1973;  and  Order  7  3-'+ -98,  April  2i+,  1973. 

2/  At  most  I  would  guess  that  they  might  be  able  in  six  months 
to  raise  their  load  factors  a  third  of  the  way  to  the  60-percent  level 
(see  the  discussion  on  pp.  6-8  of  the  Board's  order). 
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'lliuE,  althoiich  the  applicemts'  own  claims  of  fuel  savings  are 
undoubtedly  overestimated,  it  still  remains  true  that  interim  approval 
of  the  agreement  may  enable  them  to  save  as  much  as  a  million  gallons 
of  fuel  per  month  that  probably  would  otherwise  go  into  operating 
flichts  that  are  not  really  essential  to  the  convenience  of  the  traved- 
ing  public  in  these  large  and  well-served  markets.   Under  the  exceptional 
circumstances  now  prevailing,  this  short-term  gain  tips  the  balance  as 
against  my  long-term  objections  to  such  agreements,  at  least  insofar 
as  interim  approval  for  a  limited  six-month  period  is  concerned. 


/s/  G.  JOSEPH  MINETTI 
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MURPHY,  MEMBER,  CONCURRING  AND  DISSENTING: 

I  concur  in  the  institution  of  an  investigation  to  examine  the 
highly  complex  issues  of  fact  and  policy  raised  by  this  agreement. 
I  am  constrained,  however,  to  dissent  from  approval  of  the  agreement 
prior  to  or  pending  the  conclusion  of  the  investigation. 

The  Board  suggests  that  interim  approval  of  the  agreement  is 
simply  the  maintenance  of  the  status  quo.   It  will  be  noted,  however, 
that  Board  approval  of  the  prior  capacity  agreement  in  these  markets 
expired  on  April  28,  1973-   The  agreement  which  we  are  required  to 
consider  here  is  a  new  one,  differing  in  a  number  of  respects  from  its 
predecessor  (See  Appendix  A  to  the  Board's  order).   It  is  not  to  become 
effective  until  September  15,  1973-   Thus,  the  "status  quo"  for  a  period 
of  over  four  and  a  half  months  is  and  will  be  one  of  unilateral  control 
of  capacity.   Consequently,  in  my  view,  interim  approval  of  the  agreement 
will  not  maintain  that  status  but  rather  will  usher  in  a  new  regime. 

In  order  to  grant  interim  approval  of  the  agreement,  the  Board  has 
been  required  to  make  a  numbe^-  of  assumptions  and  judgments  regarding  the 
past  and  future  effect  of  the  agreements  which  in  my  opinion  are  not 
warranted  at  this  time.  As  pointed  •  ut   in  the  Board's  order,  in  ap- 
praising an  agreement  among  carriers  under  Section  ^4-12  of  the  Act,  the 
Board  applies  the  standards  enumerated  in  the  Local  Cartage  Agreement 
Case,  15  C.A.B.  85O,  853  (l952).   The  Board  said  there  that 

"Where  an  agreement  has  among -its  significant  aspects 
elements  which  are  plainly  repugnant  to  established 
antitrust  principles  approval  should  not  be  granted 
unless  there  is  a  clear  showing  that  the  agreement  is 
required  by  a  serious  transportation  need  or  in  order 
to  secure  important  public  benefits." 

The  requirement  for  a  clear  showing  of  "a  serious  transportation  need" 
or  the  securing  of  "important  public  benefits"  applies  in  the  case 
before  us  not  only  to  the  final  approval  of  the  agreement  but  also  to 
the  approval  for  the  interim  period  pending  the  investigation.   I  am 
unable  to  conclude  that  prima  facie  there  has  been  such  a  clear  and 
convincing  showing.   This  judgment  is  one  which  must  await  the  con- 
clusion of  the  ordered  hearing. 
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In  order  to  justify  interim  approval  of  the  agreement,  the  Board 
has  been  required  to  provisionally  accept  and  adopt  much  of  the  data 
and  many  of  the  conclusions  offered  by  the  agreement  carriers.   Most 
of  the  data,  however,  is  vigorously  challenged  and  questioned  by  the 
numerous  carriers  opposing  the  agreement.   In  addition  many  of  the 
allegations  by  the  agreement  carriers  are  seriously  disputed  by  the 
Department  of  Justice,  the  U.S.  Postal  Service  and  the  Department  of 
Transportation.   The  comprehensive  document  filed  by  the  latter  agency 
in  particular  raises  numerous  questions  which  are  unanswered  by  the 
pleadings  of  the  agreement  carriers,  or  indeed,  in  the  Board's  order. 
There  are  disputed  issues  of  fact  as  to  the  environmental  justification 
for  the  agreement,  the  economic  justifies  tion  and  the  overall  public 
interest.   In  its  order,  the  Board  endeaAjrs,  on  the  basis  of  the 
pleadings  alone,  to  make  findings  in  the^e  areas  sufficient  to  justify 
the  interim  approval.   I  cannot  concur  in  this  approach.   In  view  of 
the  significance  of  the  issues,  I  believe  that  judgment  must  be  reserved 
until  the  conflicting  contentions  are  carefully  tested  in  the  crucible 
of  a  full  evidentiary  hearing  with  cross-examination  available  to  all 
parties  to  the  proceeding.   In  my  view  there  is  no  other  sound  way  to 
determine,  for  example,  the  necessity  for  a  multi -lateral  restraint 
agreement  as  opposed  to  unilateral  restraint,  and  to  judge  the  effect 
of  this  agreement  upon  the  past  ai.d  future  earnings  of  the  agreement 
carriers  and  all  other  carriers  not  parties  thereto. 

It  is  also  necessary  that  we  test  in  open  hearing  the  allegations 
of  the  proponents  as  to  the  environmental  and  the  fuel-saving  advantages 
of  the  agreement  which  are  keenly  contested  by  the  opponents  to  the  agree- 
ment. Including  the  governmental  agencies  whose  concern  for  the  environ- 
ment and  fuel-saving  can  be  deemed  to  be  no  less  than  that  of  the  agreement 
carriers  or  the  Board.   Hopefully,  too,  the  hearing  will  enable  us  to 
resolve  with  some  finality  the  bitterly  contested  issues  of  where  the 
agreement  carriers  will  actually  employ  the  freed  capacity.   It  is  ob- 
viously important  to  know  whether  such  capacity  liberated  by  the  agree- 
ment is  grounded  or  shifted  to  other  markets  to  compete  with  other 
carriers.   Finally,  it  is  necessary  to  test  by  means  of  a  hearing  the 
validity  of  any  alternative  proposals  such  as  fare  reform  which  have 
been  suggested  in  lieu  of  this  capacity  agreement.   Until  these  con- 
tested matters  have  been  fully  explored  in  an  evidentiary  hearing,  we 
cannot  make  a  clear  determination  whether  any  short-term  approval  of 
the  agreement  is  warranted  "by  a  serious  transportation  need  or  in  order 
to  secure  important  public  benefits." 

Unlike  the  previous  capacity  agreements  which  the  Board  approved  as 
a  short-term  regulatory  device  at  a  time  of  grave  economic  crisis  in  the 
industry,  it  would  appear  that  the  Board's  action  allowing  this  new  agree- 
ment to  take  effect  under  the  circumstances  existing  at  the  present  time 
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constitutes  a  major  reversal  of  prior  Board  policy.   The  Board 
implicitly  suggests  that  agreements  of  this  type  are  no  longer 
to  be  viewed  as  a  temporary  expedient  but  may  become  a  normal 
part  of  the  future  regulatory  scene.  Approval  of  the  agreement 
even  for  an  interim  period  on  the  basis  of  such  a  policy  reversal 
is  a  major  watershed  in  the  Board's  35  years  of  regulating  the  air 
transport  industry.   It  is  not  a  step  to  be  taken  lightly  on  the 
basis  of  assumptions  and  hypotheses  set  forth  in  pleadings  but  should 
be  taken--if  at  all--only  after  all  the  evidence  has  been  examined 
at  a  hearing.   While  an  agency  is  always  free  to  reconsider  past 
policies,  the  courts  insist  that  "a  reversal  of  agency  policy  calls 
for  a  thorough  analysis  and  explication  *  *  *"  ABC  Air  Freight 
Company  v.  C.A.B. ,  391  F.2d  295  (2  Cir.  I968).   When  it  changes 
policies,  an  agency  should  be  "diligent  to  take  a  hard  look  at  the 
problem  areas  *  *  *"  Greater  Boston  TV  Corp.  v.  F.C.C.  ,  hk   F.2d  8^+1, 
853  (D.C.  Cir.  1970).   It  seems  likely  that  the  courts  may  apply  this 
rule  strictly  to  the  major  change  of  Board  policy  represented  by  the 
instant  approval  of  the  capacity  agreement.   I  believe  that  approval 
of  the  agreement  even  for  a  short  -term  is  a  major  change  of  policy 
which  should  not  be  made  prior  to  taking  a  "hard  look"  at  the  matter 
in  a  full  hearing. 


/s/  ROBERT  T.  MURPHy 
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APPENDIX  A 
ABSTRACT  OF  AGREEMENT 
The  agreement  limits  capacity  In  each  of  the  agreement  markets.   Capacity 
is  specified  for  the  periods  September  15,  1973  to  May  31,  1974;  June  1,  1974 

to  September  14,  1974;  September  15,  1974  to  May  31,  1975;  and  June  1,  1975 

1/ 
to  September  14,  1975.   Each  of  the  three  agreement  carriers  is  allotted  a  level 

2/ 
of  capacity  that  it  ordinarily  may  not  exceed  in  the  agreement  markets. 

Allotments  are  on  a  city-pair  market  basis  (BaltimoreAJashlngton  and  New  York/ 

Newark  each  being  treated  as  one  city).   Maximum  capacity  is  expressed  in  terms 

of  the  number  of  seats  to  be  operated  in  each  of  the  agreement  markets.   For 

example,  in  the  period  September  15,  1973-May  31,  1974,  American  is  allotted 

4,932  "seats"  per  week  In  each  direction  in  the  BaltlmoreAJashington-Los  Angeles 

market;  TWA,  4,280  seats;  and  United,  5,588  seats.   (Under  the  agreement, 

each  carrier's  capacity  share  relative  to  the  other  two  varies  market -by -market, 

but  remains  constant  in  each  market  during  the  two-year  period.)  For  purposes  of 

determining  capacity  operated,  the  agreement  provides  that  B-747's  will  be  deemed 

to  have  290  seats;  L-lOll's  and  DC-lO's,  234  seats;  and  B-i707's,  B-727's  and 

3/ 
TC-8's,    140  seats. 

Capacity  is  limited  In  such  manner  as  to  eventuate  In  63-percent  load  factors 

.during  the  summer  season  and  60-percent  load  factors  the  rest  of  the  year. 

Any  party  to  the  agreement  can  terminate  the  agreement  on  90  days'  notice. 


1/     Provision  is  made  for  the  applicants  to  revise  traffic  forecasts  after 
one  year  of  operation.   Capacity  allotments  could  be  revised  at  that  time. 

2/   The  agreement  provides,  however,  that  "each  of  the  Carriers  may  operate 
extra  sections  of  flights  for  operational  reasons  or  unusual  demand,  but  such  extra 
sections  are  not  to  be  published,  advertised,  or  otherwise  held  out  to  the  public. 
The  parties  also  agree  that  to  meet  unusual  operational  requirements  the  substitution 
of  an  aircraft  with  a  higher  standard  seating  configuration  for  an  aircraft  with 
lower  standard  seating  configuration  [e.^.,B-747  for  a  DC-8  or  L-1011]  will  be 
permitted  on  an  irregular  and  infrequent  basis."  The  agreement  also  provides  that 
"each  of  the  Carriers  shall  maintain  a  minimum  of  one  nonstop  schedule 
each  direction  in  each  city-pair." 

3/     See  Appendix  j-  ' 

4/  Based  on  traffic  forecasts  we  consider  reasooable. 
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Appendix  B 


Capacity  Changes 

by  Percentage  Increase  (or  Decrease) 

in  the  Agreement  Markets 

May  in  Relation  to  April  1971,  1972,  and  1973 


BAL/IAD  -  LAX 


1971  (pre-agreement) 

1972  (during  agreement) 

1973  (post-agreement) 


1971 
1972 
1973 


1971 
1972 
1973 


1971 
1972 
1973 


AA 

TW 

UA 

Market 
Total 

(8.6) 
3.4 
2.1 

CHI 

1.1 

15.4 

8.4 

-  SFO 

13.8 

(10.2) 

9.3 

1.0 
1.5 
6.4 

(18.6) 

3.4 
4.7 

(16.0) 

7.8 

(9.7) 

(16.7) 

3.7 

22.6 

(17.0) 
5.0 
8.6 

JFK/EWR  -  LAX 

(.9) 

5.6 

1.3 

12.8 
5.3 
3.3 

(4.1) 
2.4 

17.6 

2.7 
4.6 
6.5 

J| 

'K/EWR  -  SFO 

(5.1) 

4.0 

.8 

2.5 
3.3 
4.4 

1.6 

(10.1) 

9.0 

(.3) 
(1.2) 
4.8 

FOUR  MARKETS  BY  CARRIER 
AA  TW       VA 


1971 
1972 
1973 


(1.2) 

7.1 

3.8 

4.6 

6.8 

(1.6) 

2.1 

0.5 

16.4 

1873 


APPENDIX  C 


PASSENGER  OPERATING  COSTS 
FOUR  TRANSCONTINENTAL  CAPACITY  LIMITATION 
AGREEMENT  MARKETS 

12  MONTHS  ENDED  SEPTEMBER  30,  1971 
AND  1972 


($000, 
WAS/BAL-LAX 
1971 
1972 
Cost  Decrease 


000) 


AA 


CHI-SFO 


1971 
1972 
Cost  Decrease 


NYC-LAX 


1971 
1972 
Cost  Decrease 

NYC-SFO 

1971 
1972 
Cost  Decrease 

Carrier  Totals 
1971 
1972 
Cost  Decrease 


17.397 

15,528 

1.869 

25.820 

21.276 

4.544 


49.950 

42.156 

7.794 


32.259 

26.518 

5.741 


125.426 

105.478 

19.948 


IWA 


13,162 

10. 720 

2.442 


UA 


27,315 

22.967 

4.348 


42.265 

34.675 

7,590 


33.917 

25.432 

8.485 


116.659 
93.794 
22.865 


17.331 

11.817 

5,514 

40,063 

35,381 

4.682 


41,590 
29.689 
11.901 


38.961 
25.362 
13.599 


137,945 

102.249 

35,696 


Market 
Total 

47,890 

38,065 

9.825 

93,198 
79,624 
13.574 


133.805 

.106.520 

27,285 


105.137 
77.312 
27,825 


380.030 

301.521 

78,509 


1971 


1972 


Cost  ($000,000) 
RPM's  ($) 
Cost/RPM  ($) 
Cost 
RPM's 
Cost/RPM 
Cost  Saving 
Per  RPM  (7„) 


COST  DECREASE  PER  REVENUE  PASSENGER  MTT.F 


AA 


125,426   116. ')59 

2,470,436  2,202,505 

.05077     .05297 

105.478    93.794 

2,815,076  2.317,396 

.03747    .04047 


26.2% 


23.6% 


UA 


137,945 

2,525,085 

.05463 

102.249 

2,486,018 

,04113 


24.7% 


Market 
Total 


380.030 

7,198,026 

.05280 

301.521 

7,618,490 

.03958 

25.0% 
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APPENDIX   D 


AVERAGE   SEATS   PER  DEPARTURE  OF  THE 
THREE  CARRIERS    IN  THE  AGREEMENT  MARKETS 
COMPARED  TO   THEIR  SYSTEM  AVERAGES 
1971    -    1972 


AA 

TW 

UA 

Market 
Average 

BAL/IAD-LAX 

Percent 

1971 
1972 
change 

192 
204 

67o 

119 

118 

(17.) 

132 
153 

167o 

144 
155 

87, 

CHI-SFO 

1971 
1972 

164 
167 

151 
143 

140 
142 

149 
149 

Percent   change 
LAX-JFK/EWR 

Percent   change 
JFK/EWR-SFO 

Percent  change 

Total  4  markets 

1971 
1972 
Percent  change 

Domestic  System  Average 


Percent  change 


187o 


(57.) 


1971 

203 

210 

162 

192 

1972 

205 

213 

181 

201 

17.,   . 

17. 

127. 

5% 

1971 

205 

192 

152 

180 

1972 

193 

184 

178 

185 

67. 

47, 

177. 

37o 

191 
192 

17. 


168 

146 

164 

164 

(27.) 

127. 

1971 

130 

122 

123 

1972 

136 

121 

129 

■5% 

(17.) 

•  57. 

166 
172 

47. 
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APPENDIX  E 


PASSENGER  OPERATING  COST  SAVINGS  DURING  THE  FIRST  YEAR 
OF  AGREEMENT  VERSUS  COSTS  INCURRED  AT  ALTERNATIVE  LOAD 
FACTORS  OF  42  AND  53  PERCENT 


Sept.  15,  1973-   Sept.  15,  1973- 


Agreement  Level  of  Capacity 
Versus  42%  Load  Factor  %.! 

Agreement  Level  of  Capacity 
Versut  53%  Load  Factor  3/ 


March  15,  1974 
Available  Seat- 
Mlle  Reduction 
(000,000) 

2,605.285 


802.887 


March  15,  1974 

Passenger 
Cost  Savings  \l 
($000,000) 

41.424 


12.766 


Passenger 
Cost  Savings 
Per  Month 
($000,000) 


6.904 


2.128 


Agreement  Level  of  Capacity 
Versus  56%  Load  Factor  4/ 


434.215 


6.904 


1.151 


J./  Based  upon  passenger  opferating  cost  savings  per  available  seat 
mile  of  $.01590  (as  derived  from  savings  shown  in  Appendix  C)  nuiltiplied  by  the 
reduction  in  available  seat  miles.  Such  figure  is  based  on  1971/1972  costs. 
To  that  extent  the  above  figures  understate  savings. 

It     The  agreement  carriers'  averagS.load  factors  In.  the  agreement 
markets  in  calendar  year  1971  were  42  percent.   (Capacity  in  the  agreement 
markets  was  first  subject  to  agreement  in  October  1971.) 

2/  For  the  year  ended  March  1973,  American's  average  domestic  system- 
wide  load  factor  was  52%,  TWA's  was  52%,  and  Untted's  was  54%. 

4/  Assumes  that  the  agreement  carriers  could,  without  any  agreement, 
limit  capacity  so  as  to  increase  by  two  percentage  points  the  past  year's 
average  agreement  market  load  factors  of  54  petcent. 
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Appendix  G 


Complaints  to  the  Soard  Per  100,000  Enplanements 
Carrier's  System  versus  Agreement  Markets 


Based  Upon  Carrier's  System 
Sept.  1972  -  April  1973 


Complaints  in  Agreement  Markets 
July  1972  -  April  1973  1/ 

BAL/WAS-LAX 

LAX -NYC 

NYC-SFO 

CHI-SFO 


AA 

TW 

UA 

High  Month 

10.11  . 

8.00 

4.34 

Low  Month 

2.46 

4.67 

1.78 

2.23 

1.01 

1.94 

5.39 

6.68 

2.79 

4.83 

8.94 

2.77 

3.75 

2.95 

3.70 

1/  The  Board  did  not  compile  consumer  complaint  statistics  In  a  way 
that  permitted  retrieval  on  a  market-pair,  carrier,  basis  until  July  1972. 
April  1973  figures  are  the  most  recent  available  for  the  above  comparison. 
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APPENDIX  1 


TABLE  1 

AIRCRAFT  ENGINE  POLLUTANT  EMISSIONS 
Pounds  per  LTO  (Landing  &  Takeoff)  Cycle  1/ 


Ca 

rbon 

Hydro- 

Oxides 

of 

Total 

Aircraft   Particulates 

Mo 

noxide 

carbons 

Nitrofsi 

sn 

Per  LTO 

B-747         32 

72 

18 

104 

225 

DC-lO/L-1011   2A 

44 

13 

69 

150 

B-707/DC-8    30 

78 

62 

24 

195 

LTO  =  Taxi,  idle,  takeoff,  climbout,  approach,  taxi 
and  idle 


y     Aircraft  engine  pollution  at  present  appears  to  be  a  problem 
confined  largely  to  areas  In  and  around  airports.   See  A.  Reitze  Jr 
Environmental  Law  at  three  -  78  (1972).  ' 


TABLE  II 
AIRCRAFT  ENGINE  NOISE 
EPNdB's  -  FAR  Part  36  Measurement 

Take-off  Approach  and  Landing 

DC-8-60  Series  117  l,, 

B-707-300  Series  114  no 

B-747 -200  Series  103  in, 

DC-lO/L-lOll  100  Jo2 


NOTE:   Present  Information  indicates  that  the  agreement  will  result 
in  a  decrease  in  aircraft  operations  of  between  about  200 
and  1,100  per  month. 
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Appendix    J 


Forecast  Actual  Seating  Configurations, 

Compared  to  Standard  Configurations 

Used  for  Agreement  Purposesl^/ 


Standard  Seating 
Configuration  for 
Aircraft  Type  American  •  TWA     United    Agreement  Purposes  2_/ 

290 

2  34 
140 


a/   One  American  B-747  is  configured  to  seat  386.  It  is  used  almost 
exclusively  in  the  New  York-San  Juan  market. 
W   A  few  American  707's  seat  138-143. 
£/   One  TWA  707  seats  149. 
d/   United  also  has  DC-8 '  s seating  110,  127  and  157. 


a/ 

B-747 

340 

364 

342 

DC-lO/L-1011 

240 

226 

236 

b/ 

c/ 

d/ 

B-707/DC-8 

119 

129 

122 

X.I    Seating  configuration  forecasts  are  those  of  the  agreement 
carriers.   See  transcript  of  Airline  Capacity  Hearing,  May  4,  1973, 
it  pp.  8-14. 

II      Thus,  for  example,  the  agreement  permits  iWA  to  iperate  26 
B-747  nonstops  per  week  in  the  New  York/Newark-San  Francisco  market 
(capacity  limit  of  7,547  seats)  even  though  TWA  would  thereby  in 
fact  be  operating  9,464  seats  (26  times  364). 
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[The  orders  by  which  CAB  approved  the  "San  Juan  economic  agree- 
ments'" follow :] 
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UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.C. 

Adopted  by  the  Civil  Aeronautics  Board 

at  its  office  in  Washington,  D.C. 

on  the  l6th  day  of  June,  1972 


Order  T2-6-T0 


Three-carrier  capacity  reduction 
agreement   in  the  New  York/Newark- 
San  Juan  market. 


Docket  22908 
Agreement  CAB  23055 


ORDER  APPROVING  AGREEMENT 

By  this  order  we  are  approving  an  agreement  among  American,  Eastern, 
and  Pan  American  which  limits  capacity_in  the  New  York/Newark-San  Juan  mar- 
ket for  a  13-week  period  from  August  1,  1972  to  October  28,  1972.  !_/ 


1/   The  agreement,  projecting  a  107.  growth  factor  over  1971,  is  designed 
to  achieve  a  75%  load  factor  during  a  peak  period  (August  1,  1972  - 
September  9,  1972)  and  a  65%  load  factor  in  an  off-peak,  period  (September  10, 
1972  -  October  28,  1972).   To  achieve  these  load  factors,  each  carrier 
agrees  to  limit  its  scheduled  capacity  as  follows: 

Carrier  Equivalent  Frequencies 

Peak  Period        Off-Peak  Period 

American  77.6   _  52.5 

•Eastern  82.0  55.4 

Pan  Am  •  62.0  42.0 

Out  of  the  above  equivalent  frequencies,  American  and  Eastern  will  respec- 
tively operate  a  minimum  of  12  and  17  during  the  peak  period  and  a  minimum 
of  six  and  ten  during  the  off-peak  period  from  Newark  Airport.   The  agreement 
apportions  the  total  allowable  frequencies  as  follows:   American  35%., 
Eastern  37%,  and  Pan  Am  28%. 
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The  agreement  was  reached  during  discussions  authorized  and  monitored 
by  the  Board  pursuant  to  Orders.  72-1-86  and  72-4-127.   In  those  orders  the 
Board  reiterated  its  view  that  during  the  year— long  period  of  time  In  which 
it  would  countenance  capacity  reduction  agreements,  the  instant  i.iarket  was 
one  which  would  qualify  for  such  an  agreement,  for  the  reasons  therein 
stated  (see  also  Order  71-5-68,  May.  14,  1971).   In  our  view  the  circumstances 
pertaining  to  this  market  have  not  changed,  and  we  find  that  our  previous 
discussion  is  still  valid,  within  the  temporal  limitations  which  we  have 
counseled,  and  which  the  carriers  have  hei?e  adopted. 

In  particular,  the   subject  market  is  sferved  by  more  than  two  carriers 
and  is  of  substantial  Size,  ranking  secoY«i  etjly  to  New  York-Los  Angeles 
In  terms  of  tevenue  passenger  miles.   Mcrrtiover,  there  is  need  for 
improvement  of  load  factors.   In  1971,  the  overall  load  factors  for  the  three 
carriers  were  607.  during  August  and  43%  in  the  September/October  off-peak 
period;  the  instant  agreement  anticipates  bringing  these  load  factors  up 
to  75%  and  65%  during  these  same  months  in  1972.   The  high  density  turn- 
around market  appears  to  be  susceptible  to  efficient  and  adequate  service 
at  higher  load  factors  than  would  be  possible  in  a  smaller  market.   The 
Comnonwealth,  2/   looking  toward  its  tourist  trade,  believes  the  agreement 
provides  more  than  sufficient  variety  of  departure  times  and  capacity  both 
ways . 

Aff~justrfication  for  approval  of  the  agreement,  Pan  Am  hks  submitted 
statistics  indicating  that  yields  in  the  market  are  among  the  lowest  in  the 
industry.   The  combined  carrier  yield  in  the  market  is  4. lip  per  revenue 
passenger  mile  as  compared  to  6.01(;  for  overall  domestic  traffic  and  5.28<; 
in  the  long-haul  transcontinental  capacity  limitation  markets.   The  low 
yield  is  a  result  of  lower  fares,  and  the  Commonwealth's  unique  dependence 
upon  air  transportation  makes  this  particularly  important  in  light  of  a 
large  volume  of  family  travel  by  low  income  persons  and  the  need  for  low- 
cost  service  to  support  the  continued  growth  of  tourism  which  is  so  vital 
to  the  overall  growth  of  Puerto  Rico's  economy. 


2^/   The  Coianonwealth  of  Puerto  Rico  strongly  supports'  the  application, 
stating  that  (a)  the  agreement  will  relieve  the  pressure  for  additional 
fare  increases  beyond  the  three  increases  that  have  been  granted  to  the 
carriers  since  late  1969,  (b)  implementation  of  the  agreement  will  demon- 
strate the  feasibility  of  operations  at  the  higher  load  factors  (i.e. 
75%)  which  the  Commonwealth  has  long  insisted  should  be  the  load  factor 
standards  for  rate-making_ purposes ,  and  (c)  implementation  of  the  agree- 
ment should  assist  Pan  Am  in  reversing  the  cash  drain  that  has  placed  in- 
exorable pressure  on  fares. 
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As  discussed  in  the  lio.-.rd's  decision  in  the  Load  Factor  Phase 
of  the  Domestic  Pa3senr;er-Fare  Investigation.  Zj   over  a  period 
of  time  carriers  should  be  able  to  earn  reasonable  profits  in  a 
mflrket, notx/ithstanding  low  yields,  by  unilaterally  adjusting 
capacity  so  as  to  increase  load  factors  to  an  appropriately  high  level. 
However,  there  is  presently  an  urgent  need  for  a  short-term  remedy 
to  rectify  the  existing  capacity  maladjustment  which  poses  a  serious 
economic  threat  to  the  carriers  in  the  market.  Load  factors  are 
presently  relatively  depressed  for  a  market  so  dependent  on  low- 
yield  fares.  This  situation  has  been  aggravated  by  reason  of  the 
substantial  additional  capacity  American  has  put  into  the  market  in 
keeping  with  its  desires,  as  a  new  entrant,  4/  to  establish  a  strong 
market  position.  The  result  of  this  added  capacity  by  American, 
coupled  with  the  competitive  reaction  of  Eastern  and  Pan  American, 
has  been  financially  unsatisfactory  conditions  In  the  market  for 
American  and  Eastern,  and  very  difficult  conditions  for  Pan  American, 
a  carrier  currently  beset  by  a  variety  of  financial  woes.   These 
circumstances,  coupled  with  the  Cotmionwealth  of  Puerto  Rico's 
continuing  need  for  low-yield  fares  to  the  mainland,  and  the  peaking 
problem  endemic' to  the  Puerto  Rico  market,  bj   lead  us  to  the  con- 
clusion that  the  extraordinary  remedy  contemplated  by  the  proposed 
agreement,  limited  as  It  is  to  the  ohort  period  of  time  contemplated 
here,  is  justified  by  the  existence  of  a  serious  transportation  need. 

Here,  as  In  our  prior  orders,  we  believe  that  the  considerations 
advanced  by  the  Department  of  Justice  6/  as  to  this  market's 
characteristics  are  mare  appropriately  indicative  of  the  close  scrutiny 


3/  Order  71-4-54. 
4/  See  Order  70-12-161. 

5./  See  Order  71-5-68,  p.  4;  Order  72-1-86,  p.  2. 

6^/  DOJ  opposes  approval  of  the  agreement,  and  states  that  justification 
for  the  agreement  falls  far  short  of  showing  a  serious  transportation 
need,  for  concerted  capacity  llinitation  under  the  strict  standards  which 
the' Board  has  established.   In  this  respect,  it  is  asserted  that  the 
condition  of  general  financial  distress  in  the  industry  has  passed  and 
there  is  now  dally  evidence  of  major  improvement  in  the  economic  climate 
of  the  industry,  and  that  the  New  York-San  Juan  market  has  not  been  marked 
by  chronic  over-capacity  beyond  the  control  of  the  individual  carriers. 
Additionally,  DOJ  cites  several  possible  consequences  of  the  agreement 
which  would  adversely  affect  the  public  or  the  industry.   Comments  also 
have  been  filed  by  the  Conzaonwealth  of  Puerto  Rico  (the  Commonwealth), 
Delta  Air  Lines,  Inc.  (Delta),  Northwest  i^irlines.  Inc.  (Northwest),  the 
Chamber  of  Comnerce  of  Puerto  Rico,  and  the  Air  Line  Pilots  Association 
(ALPA) .  American,  Pan  Am  and  Eastern  have  filed  a  consolidated  reply  to 
several  of  the  above  comments. 
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which  operations  under  the  agreement  should  be  given;  and  to  this  end  we 
shall  establish  a  bi-weekly  rather  than  monthly  reporting  requirement. 
While,  as  previously  observed,  l_l   we  share  the  Justice  Department's  con- 
cern over  the  anti-corapetitive  implications  of  the  agreement,  we  find 
that  the  economic  circumstances  and  peculiar  characteristics  of  this  market, 
as  set  forth  above,  justify  this  temporary  departure  from  normal  reliance 
upon  competitive  forces  to  regulate  capacity. 

Requests  have  been  received  that  the  Board  impose  conditions  which 
would  require  the  furnishing  of  additional  information  as  to  the  disposition 
of  aircraft  freed  by  the  agreement,  and  also  conditions  which- would  circum- 
scribe or  monitor  the  use  of  such  aircraft.   Delta  and  Northwest  suggest 
that  such  requirements  not  only  should  be  adopted  with  respect  to  the  instant 
agreement,  but  also  should  be  imposed  on  participants  of  the  four-market 
capacity  agreement.   Northwest  goes  even  further  in  recommending  that 
signatories  to  the  iistant  agreement  be  restraine'd  from  any  future  increases 
in  schedules  in  non-agreement  markets  while  enjoying  the  fruits  of  this 
agreement. 

We  will  deny  these  requests.   For  the  reasons  stated  in  Order  71-8-91, 
August  19,1971  we  will  not  impose  restrictions  concerning  the  use  of  air- 
craft freed  by  the  instant  agreement.   To  do  so  would  in  effect  freeze 
capacity  in  other  markets  which  are  not  appropriate  for  capacity  limitation. 
There  has  been  no  showing  here  as  to  any  reason  why  this  market  is 
distinguishable  from  other  capacity  agreement  markets  where  we  have  rejected 
such  proposals.  We  reiterate,  nevertheless,  our  concern  that  any  large-scaj.e 
shifting  of  capacity  to  markets  already  adequately  served  would  be  wholly 
inconsistent  with  the  purposes  for  which  this  agreement  is  approved.  As  we 
have  previously  observed,  our  retention  of  jurisdiction  provides  ample 
protection  against  such  possibility.   Nor  do  we  consider  necessary  or 
appropriate  the  proposed  further  reporting  requirement  on  disposition  of 
freed  aircraft,  particularly  in  view  of  the  very  short  term  of  the  various 
agreements. 

We  continue  to  believe  that  alleged  abuses  should  be  dealt  with  on  an 
Individual  basis,  in  the  particular  circumstances  in  each  case,  and  that  the 
attentive,  vigilance  of  competitive  air  carriers  provides  a  sufficient  check 
on  the  scheduling  practices  of  agreement  carriers. 

Finally,  we  reject  the  demand  of  ALPA  for  a  hearing  on  the 
question  of  imposition  of  labor  conditions  for  the  same  reasons 
expressed  at  length  in  Order  71-8-91,  August  9,  1971.   We  there 
pointed  out  that  labor  conditions  are  not  intended  to  protect  from 
fluctuations,  rises  and  falls  and  changes  in  volume  or  character  of 
employment  brought  about  by  causes  other  than  a  merger,  and  accord- 
ingly would  not  be  appropriate  with  respect  to  a  Board  action 
which  serves  only  to  permit  an  acceleration  of  the  economically 
inevitable  process  of  reasonably  tailoring  capacity  to  demand. 


7/   See  Order  71-8-91. 
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Vhlle  we  are  cognizant  of  the  decision  in  ALPA  v.  CAB.  C.A.D.C.,  No, 
24083,  decided  January  14,  1972,  which  invjalved  Board  approval  of 
service  suspension  and  substitute. service  agreements,  the  coui r  there 
specifically  stated  that  it  did  "not  indicate  an  opinion  as  to 
whether  protective  conditions  should  have  been  imposed. . .or  as  to 
whether  a  hearing  on  the  issue  should  have  been  conducted"  at  the  time 
the  Board  authorized  suspension  of  service  and  approved  the  substitute 
service  agreements.   See  also.  Order  72-1-100.   In  any  event,  we  do 
not  consider  the  issues  of  labor  protective  donditions  in  a  route 
suspension  case   to  be  applicable  to  the  instant  proceeding.   Finally, 
in  view  of  the  j-ery  short  term  of  the  agreement  here  in  question,  and 
the  necessity  for  a  present  temporary  remedy,  it  is  apparent  that 
the  holding  of  a  hearing  would  defeat  the  intended  purpose.   Under 
these  circumstances,  we  cannot  conclude  that  the  holding  of  a  hearing 
would  be  either  required  by  or  consistent  with  the  public  interest. 

In  view  of  the  foregoing,  we  find  that  the  agreement  between 
American,  Eastern  and  Pan  Am  to  reduce  scheduled  capacity  in  the 
New  York/Newark-San  Juan  market  is  not  adverse  to  the  public 
Interest,  and  it  is  not  in  violation  of  the  Act;  we  shall,  therefore, 
approve  it  subject  to  conditions. 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.   Agreement  CAB  23055  be  and  it  hereby  is  approved,  subject 
Co  the  following  conditions: 

(a)  each  participating  carrier  shall  submit  to  the 
Board  within  15  days  after  the  15th  and  last  day  of  each 
month,  in  the  form  attached  hereto  as  Appendix  A,  a  report 
stating  for  each  total  market  affected  by  the  agreement 
(including  satellite  airports)  and  for  each  flight  flown 
therein  (including  extra  sections),  by  flight  number, 
departure  time  and  aircraft  type,  the  revenue  passengers 
carried,  nuir^ber  of  seats  flown,  and  load  factor  for  each 
day  of  the  week  and  for  the  bi-weekly  period; 

(b)  to  avoid  a  gap  in  the  statistics  of  record,  the 
parties  shall  submit,  for  scheduled  and  extra-section  flights 
operated  during  the  period  April  1,  1972  -  July  31,  1972,  a 
report  detailing  flights,  seats,  passengers  and  load-factor 
information  supplementing  Appendix  C  to  the  parties'  joint 
application  in  this  matter,  such  information  to  be  filed 

no  later  than  the  filing  of  the  first  report  under  sub- 
paragraph (a),  supra; 
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(c)  a  copy  o£  eacl)  report  required  by  subparagraphs 
(a)  and  (b)  shall  be  served  upon  each  person  listed  in 
paragraph  3,  Infra;  8/ 

2.  Pursuant  to  49  USC  1382(b),  the  Board  shall  retain 
continuing  jurisdiction  over  this  agreement  and  may  modify  or  amend  its 
approval  of,  or  disapprove,  the  agreement  at  apy  time  without  a  hearing, 
or  take  whatever  other  action  may  be  deemed  appropriate; 

3.  Any  comments  or  requests  filed  by  any  person  with  the  Board 
pertaining  to  Agreement  CAB  23055  shall  be  served  on  the  carrier 
parties,  the  subject  civic  parties  and  airport  operators,  the 
Departments  of  Justice  and  Transportation,  and  the  Postal  Service, 
and  replies  thereto  shall  be  filed  within  10  days  thereafter,  and 
shall  be  similarly  served;  and 

4.  To  the  extent  not  granted,  the  requests  herein  be  and  they 
hereby  are  denied. 

By  the  Civil  Aeronautics  Board: 


HARRY  J.  ZINK 
Secretary 

(SEAL) 

MINETTI  AND  MURPHY,  MEMBERS,  FILED  THE  ATTACHED  DISSENT. 


8/  Each  participating  carrier  shall  file  three  copies  of  each 
report  in  Dockets  22908  and  24353  on  the  appropriate  date  vith 
the  Docket  Section. 
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MINETTI  AM)  MURPHY,  MEMBERS,  DISSENTING: 

Nothinc  has  occ\irrnd  which  wou].d  lead  uc  to  change  the  view 
we  expressed  earlier,  in  disGontinc  from  -OrderG  71-5-68,  72-1-86, 
and  72-U-I27,  that  no  capacity  limitation  agrerment  should  be 
apprcTved  in  the  New  York-San  Juan  market.  The   arguments  raised 
by  the  Department  of  Justice,  in  fact,  .serve 'to  strengthen  and 
confirm  our  view  that  approval  of  this  anti-competitive  agreement 
is  not  in  the  public  interest. 

We  also  question  whether  approval  of  the  agreement  will  in 
fact  reduce  the  carriers'  pressure  for  fare  increases,  as  the 
Commonwealth  of  Puerto  Rico  appears  to  believe.  Finally,  the 
recent  pickirp  in  traffic  growth  and  improved  economic  conditions 
in  the  industi-y  mean  to  us  that  the  extraordinary  circumstances 
which  alone  justified  the  approval  of  capacity  limitation  agree- 
ments in  major  markets  are  no  longer  present. 


/s/  G.  JOSEPH  MINETTI 
/s/  ROBERT  T.  MURPHY 
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Order  72-11-7 
UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C, 
on  the  2nd  day  of  November,  1972 


THREE -CARRIER  CAPACITY  REDUCTION 
AGREEMENT  IN  THE  NEW  YORK/NEWARK- 
SAN  JUAN  MARKET. 


Docket  22908 
Agreement  CAB  23055-Al 


ORDER 

American  Airlines,  Eastern  Air  Lines,  and  Pan  American  World 
Airways,  the  three  carriers  participating  in  the  first  New  York/ 
Newark-San  Juan  capacity  restraint  agreement,  have  requested  Board 
approval  of  a  second  agreement  which  provides  for  an  additional 
four-and-one -half -month  period  of  capacity  restraint.   The  carriers 
reached  this  agreement  after  requesting  and  receiving  approval 
for  renewed  discussions,  l/ 

The  agreement  extends  capacity  restraints  to  cover  the  period 
from  December  15,  1972  to  April  28,  1973.  It  retains  the  basic 
features  of  the  older  agreement  including  the  same  weighting  for 
different  equipment  types  and  the  same  allocation  of  market  share 
in  terms  of  equivalent  frequencies.   The  restraint  period  will 
be  divided  into  two  parts,  the  first  from  December  I5  to  January  15 
and  the  second  from  January  16  until  the  close.   Target  load  factors 
of  75  percent  amd  70  percent  are  applied  for  the  first  and  second 
periods  respectively. 

In  support  of  their  application  the  carriers  allege  that  the 
current  agreement  is  providing  substantial  benefits  to  the  carriers; 
that  the  traveling  public  is  well  served;  and  that  there  is  a 
serious  transportation  need  for  the  agreement  during  the  December  IS, 
1972-April  29,  1973  period. 

The  applicants  point  out  that  the  targeted  load  factors  for 
the  existing  agreement  during  August,  September,  and  October  are 
from  15  to  20  percentage  points  higher  than  the  GOio,    50^,  and  kj,'^ 
load  factors  experienced  during  these  months  in  1971,  when  no 


y Order  72-9-13,  September  5,  1972. 
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agreement  was  in  effect,  and  that  these  improved  load  factors  were 
achieved  without  any  adverse  impact  on  the  traveling  public.   For 
the  forthcoming  months,  during  which  a  renewal  agreement  has  been 
reached  (December  15-April  28),  there  is  varying  traffic  demand, 
traffic  which  makes  it  very  difficult  to  attain  the  relatively 
high  load  factors  that  are  essential  in  this  low-yield  market.   Thus, 
the  winter  period  involves  peak  months  in  December/January  and  April, 
and  periods  of  less  than  average  demand  in  February  and  March. 
During  the  last  winter  season,  1971-72,  industry  load  factors  ranged 
from  k9f   in  March  to  60^  in  January,  too  low  for  any  prospect  of 
reasonable  financial  results  in  this  market.   The  carriers  state 
they  cannot  afford  to  repeat  last  winter's  experience,  for  which 
reason  alone  they  state  there  is  a  serious  transportation  need 
during  the  forthcoming  winter  period. 

In  this  connection  the  applicants  point  to  Eastern's  estimate 
in  the  Mainland  U.S. -Puerto  Rico/Virgin  Islands  Fares  Case,  Docket 
2^353,  that  the  plans  of  the  three  carriers  for  total  Mainland- 
San  Juan/Virgin  Islands  service  in  1973  will  produce  a  revenue 
deficiency  of  $77.^  million  for  the  industry,  and  that  with  a  70% 
industry  load  factor  in  the  New  York/Newark-San  Juan  market  in 
1973  the  industry  would  have  a  revenue  deficiency  of  $55.6  million 
for  total  Mainland-San  Juan/Virgin  Islands  services.   The  applicants 
conclude  that  the  size  of  these  revenue  deficiencies  and  the 
improvements  that  can  be  obtained  with  increased  load  factors 
underscore  the  serious  transportation  need  for  extending  the 
capacity  agreement. 

Finally,  the  carriers  state  that  the  Fum  of  all  the  experi- 
ence gained  during  the  agreements  which,  if  this  one  is  approved, 
will  have  been  in  effect  during  the  peak  s.^nmer  period,  the 
off-peak  fall  period,  and  the  analagous  winter  periods^ will  be 
of  greater  use  in  providing  a  base  for  the  carriers  to  utilize 
in  their  future  unilateral  scheduling  actions. 

In  Orders  72-6-70  and  72-9-13,  we  detailed  the  peculiar 
characteristics  of  this  market,  in  terms  of  peaking  and  directional 
flow  problems,  and  the  unusual  low-yield  fare  structure,  the 
maintenance  of  which  was  so  important  to  the  Commonwealth  of 
Puerto  Rico.   We  found  in  light  of  these  circumstances,  that  a 
capacity  agreement  (and  discussions  as  to  a  short-term  renewal  of 
that  agreement)  were  justified  as  a  temporary  expedient  to  meet 
an  urgent  need  for  a  short-term  remedy  to  rectify  the  capacity 
maladjustment  which  then  posed  a  serious  economic  threat  to  the 
carriers  in  the  market. 

In  our  view  the  present  circumstances  continue  to  represent 
a  serious  transportation  need,  and  the  extended  agreement  will 
result  in  the  important  public  benefits.   These  conclusions 
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justify  our  extension  of  the  capacity  agreement  in  this  market  for 
the  four-and-one -half -month  period  contemplated,  with  the  resulting 
continued  departure   from  our  normal  reliance  on  competitive  forces 
and  unilateral  action  for  maintenance  of  capacity  reasonably  In  line 
with  demand.  2/  In  conjunction  with  the  earlier  agreement  in  this 
market,  we  expect  that  the  result  of  this  agreement  will  be 
increased  management  ability  to  maintain  proper  capacity  levels 
in  the  face  of  the  low  yield  and  the  peaking  and  directional  flow 
problems  characteristic  of  the  New  York/Newark-San  Juan  market. 
The  ability  to  operate  profitably  under  these  circumstances  will 
in  turn  aid  in  the  maintenance  of  the  low  fare  structure  in  this 
market.  As  we  stated  in  Order  72-6-70,  approving  the  earlier 
agreement : 

The  low  yield  is  a  result  of  lower  fares,  and  the 
Commonwealth's  unique  dependence  upon  air  trans- 
portation makes  this  particularly  important  in  the 
light  of  a  large  volume  of  family  travel  by  low 
income  persons  and  the  need  for  low-cost  service 
to  support  the  continued  growth  of  tourism  which 
is  so  vital  to  the  overall  growth  of  Puerto  Rico's 
economy.  3/ 

The  existing  agreement  has  been  in  effect  only  13  weeks. 
It  has  served  the  purposes  contemplated,  hj   and  has  enabled  the 
carriers  to  operate  economically  at  fares,  which  although  now 
higher  than  their  previous  level,  remain  comparatively  low.   We 
are  unable  to  conclude  that  the  short  period  in  which  the 
agreement  has  been  in  effect  is  sufficient  to  permit  reversion 
to  our  normal  reliance  on  competitive  factors  to  maintain  capacity 
at  reasonable  levels.  Hccordingly,  we  believe  that  the  four-and- 
one  -half  -month  extension  is  warranted  in  order  to  avoid  the  risk 
of  loss  of  the  benefits  which  have  been  achieved. 

The  75-percent  target  load  factor  for  the  first  period  is 
the  same  target  as  has  been  used  for  the  August-September  peak 
period  just  past  and  we  are  not  aware  of  any  disruptions  or 
inadequacies  during  that  period.   The  participating  carriers 
stated  in  their  application  that  the  representative  of  the 
Commonwealth  of  Puerto  Rico  offered  comments  for  the  record  at 


17 See,  Order  71-3-71,  March  11,  1971,  at  3;  Local  Cartage  Agreement 

Case,  15  CAB  850,  853  (1952). 

37  Order  72-6-70,  June  16,  1972,  at  2. 

\J     The  carriers 'reports  show  for  August  a  lU-point  increase  in  load 

factors,  from  60^o  In  I97I  to  'Jh'jo   in  1972.   For  September  the  50^  load 

factor  in  1971  increased  to  66^  in  1972. 
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the  renewed  discussions,  indicating  that  the  travel  industry  had  no 
complaints  with  the  first  agreement  and,  generally  speaking,  the 
market  had  not  noticed  the  change.  By   letter  dated  September  28, 
the  City  of  New  York  states  its  support  for  approval  of  the  agreement, 
and  similarly  notes  the  absence  of  any  adverse  impact  on  New  York  .^ 
City.   In  the  light  of  the  past  experience  with  the  higher  of 
two  planned  load  factors,  we  find  no  basis  for  concluding  that  this 
unusually  high  load  factor  will  result  in  any  unwarranted 
inconveniences  to  the  public.   This  is  particularly  true  in  light 
of  the  importance  of  the  high  load  factors  to  the  maintenance  of 
low  fares  in  this  market,  and  the  importance  of  the  low  fares  to 
the  Commonwealth  of  Puerto  Rico,   Similarly,  we  find  no  demonstration 
of  any  significant  adverse  affect  on  other  carriers.  5/ 

In  view  of  the  foregoing,  we  find  that  the  four -and -one -halfi- 
month  extension  of  the  capacity  restraint  agreement  in  the  New  York/ 
Newark-San  Juan  market  is  not  adverse  to  the  public  interest,  and 
it  is  not  in  violation  of  the  Federal  Aviation  Act;  we  shall, 
therefore,  approve  it  subject  to  conditions. 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.  Agreement  CAB  23055-AI  be  and  it  hereby  is  approved', 
subject  to  the  following  conditions: 

(a)  each  participating  carrier  shall  sutmit  monthly 
reports  to  the  Board  within  15  days  after  the -last  day  of  each 
month  stating  for  each  total  market  affected  by  the  agree- 
ment (including  satellite  airports)  and  for  each  flight 
flown  therein  (including  extra  sections),  by  flight  number, 
departure  time  and  aircraft  type,  the  revenue  passengers 
carried,  number  of  seats  flown,  and  load  factor  for  each 
day  of  the  week  and  for  the  bi-iionthly  period;  and  as  an 
attachment  to  that  report  each  applicant  shall  report  the 


^/  Northwest  Airlines  has  filed  an  answer  opposed  to  the  new 
agreement,  alleging  that  released  capacity  works  to  ti.e  disadvantage  of 
the  competitors  of  fc.e  participating  carriers .   This  is  not  a  new 
arguuient,  altnougn  we  are  nonetneiess  concernea  oy  ixs  irnplications . 
However,  itorthwest  has  offered  no  evidence  that  these ^carriers  have  in 
fact  shifted  capacity  to  the  detriment  of  anotner  carrier  and  until  such 
time  as  that  showing  has  been  made  we  cannot  agree  that  this  agreement 
should  be  disapproved. 

The  National  Air  Carrier  Association  has  also  filed  an  answer 
opposed  to  the  agreement.   In  its  answer  NACA  stresses  the  same 
concerns,  but  with  emphasis  on  the  use  of  freed  capacity  in  charter 
markets.   While  nothing  has  been  offered  to  demonstrate  that  such 
shifting  has  taken  place,  we  would  be  concerned  by  such  an 
eventuality  as  we  would  be  by  large-scale  shifting  into  scheduled 
service.  See  Order  72-6-70,  June  I6,  1972. 


1896 


number  of  times  an  aircraft  being  operated  in  these  markets 
departed  with  95  percent  or  more  of  its  seats  filled;  6/ 

(b)  to  avoid  a  gap  in  the  statistics  of  record,  the 
parties  shall  submit,  for  scheduled  and  extra-section  flights 
operated  during  the  period  October  28,  1972-December  ll^,  1972, 
a  report  detailing  flights,  seats,  passengers  and  load-factor 
information  in  the  same  form  as  that  supplied  during  the 
agreement  period,  such  report  to  accompany  the  first  filing 
under  subparagraph  (a);  provided  that  such  reports  shall 
also  contain  the  95-percent  information  indicated  in 
subparagraph  (a); 

(c)  a  copy  of  each  report  required  by  subparagraphs  (a) 
and  (b)  shall  be  served  upon  each  person  listed  in  paragraph 
3,  infra; 

2.  Pursuant  to  14-9  USC  1332(b),  the  Board  shall  retain 
continuing  jurisdiction  over  this  agreement  and  may  modify  or 
amend  its  approval  of,  or  disapprove,  the  agreement  at  any  time 
without  a  hearing,  or  take  whatever  action  may  be  deemed  appropriate; 

3,  Any  comments  or  requests  filed  by  any  person  with  the 
Board  pertaining  to  Agreement  CAB  23055-Al  shall  be  served  on  the 
carrier  parties,  the  subject  civic  parties  and  airport  operators, 
the  Departments  of  Justice  and  Transportation,  and  the  Postal 
Service,  and  replies  thereto  shall  be  filed  within  10  days 
thereafter,  and  shall  be  similarly  served;  and 

k.      To  the  extent  not  granted,  the  requests  herein  be  and 
they  hereby  are  denied. 

By  the  Civil  Aeronautics  Board: 


HARRY  J.  ZINK 
Secretary 

(seal) 

morphy,  member,  dissenting: 

For  the  reasons  previously  stated  in  the  dissent  from  Order  72-9-13, 
I  must  respectfully  disagree  with  the  majority's  course  of  action. 

/s/   ROBERT  T.  MURPHY 

MINETTI,  MEMBER,  FILED  THE  ATTACHED  DISSENT. 


6/  For  the  purpose  of  the  95-percent  reports,  the  applicants  shall  take 
into  account  both  revenue  and  non-revenue  passengers. 
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MINETTI,  MEMBER,  DISSENTING: 

I  did  not  approve  holding  further  capacity-limitation  discussions 
in  the  New  York-San  Juan  market  (see  my  joint  dissent  with  Member  Murphy 
from  Order  72-9-13),  and  I  cannot  now  approve  renewal  of  the  capacity 
agreement  in  that  market. 

I  recognize  that  the  Board  majority  here  is  attempting  to  be  con- 
sistent with  its  recent  action  in  approving  a  limited  extension  of  the 
four-market  transcontinental  capacity  limitation  agreement  involving 
TWA,  United,  and  American  (see  Order  72-11-6,   November  2,  1972,  from 
which  Member  Murphy  and  I  also  dissented).   I  recognize  also  the  clear 
statement  of  policy  embodied  in  both  Orders  72-8-42  and  72-11-6   that 
no  further  extension  of  capacity-limitation  agreements  beyond  April  28, 
1973}  will  be  approved,  absent  a  change  in  circumstances  of  extraordinary 
proportions --a  policy  which  is  evidently  intended  to  cover  the  New  York- 
San  Juan  market  as  well  as  the  four  transcontinental  markets,  and  which 
I  of  course  approve. 

Nevertheless,  I  feel  compelled  to  dissent  here  from  even  a  limited 
renewal  of  the  New  York-San  Juan  agreement.  Although  I  agree  to  the 
importance  of  low  fares  to  the  economic  welfare  of  the  Commonwealth  of 
Puerto  Rico,  I  am  not  so  easily  convinced  as  is  the  Board  majority  that 
the  public's  need  for  convenient  and  available  service  will  be  met  by 
a  scheduling  agreement  which,  for  the  coming  midwinter  peak  period, 
aims  at  a  75  percent  average  load  factor  and  is  based  on  what  may  well 
be  a  too  modest  estimate  of  traffic  growth  over  last  year  and  further 
assumes  that  15  percent  of  the  traffic  will  be  accommodated  on  extra- 
section  flights.   I  cannot  ignore  the  fact,  moreover,  that  in  the 
Mainland  U.S. -San  Juan/Virgin  Islands  Fare  Investigation,  Docket  2U353, 
the  same  carriers  who  are  here  seeking  approval  of  the  capacity  agree- 
ment, are  there  contending  that  a  load  factor  standard  of  75  percent  is 
too  high  and  spells  serious  inconvenience  to  the  traveling  public.   Of 
course  these  contentions  have  not  yet  been  evaluated;  perhaps  they  will 
ultimately  be  rejected.   But  at  this  point  I  question  whether  the 
carriers'  inconsistent  pleadings  support  the  Board  majority's  finding 
that  the  public  will  not  be  inconvenienced  by  approval  of  the  scheduling 
agreement.   Since  I  believe  that  the  proponents  of  any  such  agreement 
bear  an  extremely  heavy  burden  of  proof--in  view  of  the  total  inconsistency 
of  such  agreements  with  antitrust  principles  and  with  the  competitive 
system  mandated  by  the  Federal  Aviation  Act--I  must  dissent. 


/s/  G.  JOSEPH  MINETTI 
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Order  73- 


UNTTED   STATES    OF   AMERICA 

CIVIL  AERONAUTICS    BOARD 

WASHINGTON,    D.C. 

Adopted   by    the   Civil   Aeronautics    Board 

at    its    office    in  Washington,    D.C. 

on   the   9th  day  of  March,   1973 


Docket    22908 


Application   of 

EASTERN  AIR  LINES,    INC. 

to   engage    in  capacity    reduction  discussions 
in    the   New  York/Newark-San  Juan  market. 

ORDER 

Eastern  Air  Lines  has  requested  authority  to  engage  in  renewed  capacity 
reduction  discussions  with  American  Airlines  and  Pan  American  World  Airways, 
looking  toward  a  continuation  of  the  multilateral  capacity  agreement  in 
effect  in  the  New  York/Newark-San  Juan  market.   Eastern's  request  has  been 
supported  by  American,  Pan  American  and  the  Commonwealth  of  Puerto  Rico. 
It  is  opposed  by  Delta  Air  Lines,  Northwest  Airlines,  the  National  Air 
Carrier  Association  and  the  Department  of  justice.  \J 

After  consideration  of  Eastern's  application  and  the  comments  received 
thereon,  we  have  decided  to  allow  the  requested  discussions.   We  will  re- 
quire, as  in  the  past,  that  all  discussions  regarding  an  eventual  agreement 
be  conducted  openly  and  that  a  full  transcript  be  maintained.  2/ 

Since  we  will  not  permit  the  implementation  of  an  agreement  of  this 
type  prior  to  our  approval,  the  position  of  the  opposition  parties  appears 
to  be  adequately  safeguarded  at  this  time.   Any  agreement  which  may  result 
shall  be  filable  with  the  Board  within  fifteen  days  of  consummation,  after 
which  time  we  will  consider  the  merits  of  any  objections  lodged  in  this 
docket,  whether  technically  addressed  to  the  discussions  or  the  agreement. 
We  would  note,  however,  that  this  market  is  still  an  exceptionally  low  yield 
one,  thus  requiring  well  above  average  load  factors  for  economically  sound 
operations;  that  even  the  relatively  short  duration  of  the  present  agreement 
has  demonstrated  its  efficacy  in  dampening  excessive  capacity;  that  excessive 
capacity  may  require  higher  fares;  and  that  the  continued  maintenance  of  lev/ 
fares  in  this  market  constitutes  a  serious  transportation  need. 


_!/    Eastern  has  also  filed  a  reply  to  Delta's  answer,  accompanied  by  a 
motion  to  file  an  unauthorized  and  untimely  document. 

2/  The  conditions  imposed  herein  are  similar  tc  those  container!  in  Order 
72-9-13,  dated  September  5,  1P7?. 
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ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.   The  application  of  Eastern  Air  Lines,  Inc.  for  approval  of 
discussions  regarding  capacity  reductions  in  the  New  York/Newark-San  Juan 
market  be  and  it  hereby  is  approved,  subject  to  the  following  conditions: 

(a)  discussions  shall  be  held  in  Washington,  D.C.,  the  hour 
and  date  of  such  meetings  to  be  determined  by  the  discussing  car- 
riers.  A  notice  of  such  meetings  shall  be  served  upon  the  Civil 
Aeronautics  Board  and  the  persons  stated  in  the  appendix  at  least 
seven  calendar  days  prior  to  such  meetings; 

(b)  participation  in  the  discussions  shall  be  limited  to 
carriers  certificated  to  provide  single-plane  scheduled  service 
in  the  New  York/Newark-San  Juan  market; 

(c)  representatives  of  the  Civil  Aeronautics  Board  and  any 
other  local,  state  or  federal  government  agency;  civic,  trade,  or 
consumer  association  or  group;  any  air  carrier  expressing  an 
interest;  and  the  press  shall  be  permitted  to  attend  and  view  the 
discussions  as  observers; 

(d)  a  full  transcript  shall  be  maintained  of  all  meetings, 
at  the  expense  of  the  carriers,  and  a  copy  of  this  transcript 
shall  be  filed  with  the  Board  within  10  days  after  the  conclusion 
of  each  day's  meeting,  and  shall  be  available  for  purchase  by  any 
person; 

(e)  any  agreement  reached  as  a  result  of  the  discussions 
authorized  herein  shall  be  filed  with  the  Board  for  approval  under 
section  412  of  the  Act  within  fifteen  days  of  consummation  thereof, 
accompanied  by  an  explantory  statement  and  a  statement  of  justi- 
fication, and  shall  be  served  on  the  persons  listed  in  the  appendix 
hereto  within  the  same  period;  provided,  that  no  agreement  shall  be 
implemented  without  having  been  previously  approved  by  the  Board. 

(f)  comments  pertaining  to  any  agreement  filed  pursuant  to 
subparagraph  (e)  shall  be  filed  within  twenty  days  from  the  date 

of  the  filing  of  such  agreement   with  the  Board; 

(g)  comments  in  reply  to  any  previously  filed  document 
authorized  to  be  filed  in  subparagraphs (e)  and  (f)  shall  be  filed 
within  ten  days  of  filing  of  such  document; 

(h)   the  relief  granted  herein  shall  expire  within  60  days 
of  the  date  of  this  order  and  may  be  revoked  or  amended  at  any  time 
in  the  discretion  of  the  Board;  and 
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(i)   this  authorization  does  not  extend  to  discussions  of 
rates,  fares,  charges,  or  inflight  or  other  services  pertaining 
to  air  transportation. 

2.  Copies  of  this  order  shall  be  served  on  the  persons  named  in  the 
attached  appendix; 

3.  The  motion  of  Eastern  Air  Lines,  Inc.  to  file  an  otherwise 
unauthorized  document  is  granted;  and 

4.  Except  to  the  extent  granted  or  deferred  herein  the  application 
and  all  other  requests  in  this  proceeding  be  and  they  hereby  are  denied. 

This  order  shall  be  published  in  the  Federal  Register. 

By  the  Civil  Aeronautics  Board: 


EDWIU  Z,  HOLLAND 
Secretary 
(SEAL) 

MINETTI,  MEMBER,  DISSENTING: 

I  remain  of  my  earlier  view  as  set  forth  in  my  dissents  in  Orders 
71-5-68,  72-1-86,  72-I+-127,  72-6-70,  72-9-13,  and  72-11-7. 


/s/  G.  JOSEPH  MINETTI 
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SERVICE  LIST  PERTAINING  TO  ORDERING  PARAGRAPH  2 


All  U.S.  Certificated  Scheduled  and  Supplemental  Carriers 

The  Air  Transport  Association  of  America 

The  National  Air  Carrier  Association 

The  Departments  of  Defense,  Justice  and  Transportation  and  the 

U.S.  Postal  Service 
The  City  of  New  York,  New  York 
The  City  of  Newark,  New  Jersey 
The  City  of  San  Juan,  Puerto  Rico 
The  Commonwealth  of  Puerto  Rico 
Port  of  New  York  Authority 
San  Juan  Ports  Authority 

The  Airline  Pilots  Associatioi^  Interna tional 
The  Aviation  Consumer  Action  Project 
The  City  of  New  York  Department  of  Marine  and  Aviation 
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Order  T3-8-59 


UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C. 
on  the  10th  day  of  August,  1973 


Docket  22908 
CAB  23672 


Application  of 

AMERICAN  AIRLINES,  INC. 
EASTERN  AIR  LINES,  INC.,  AND 
PAN  AMERICAN  WORLD  AIRWAYS,  INC. 

for  approval  of  capacity-reduction  agreement 
In  the  New  York/Newark- San  Juan  market. 


ORDER 

American,  Eastern  and  Pan  American  request  approval  pursuant  to 
section  412  of  the  Federal  Aviation  Act  of  1958,  as  amended,  (the 
Act)  of  an  agreement  extending  capacity  restraint  In  the  New  York/Newark- 
San  Juan  market  to  the  period  from  August  1,  1973  through  June  14,  1975,1^/ 
subject  to  the  right  of  any  party  to  terminate  on  or  after  June  14,  1974 
by  written  notice  on  or  before  March  14,  1974.  2/ 

The  agreement  was  negotiated  at  public  sessions  held  at  Washington, 
D.C.  on  March  20,  1973  and  May  2,  1973  and  was  executed  by  the  carriers 
on  May  9,  1973.   It  is  by  its  terms  subject  to  prior  approval  of  the 
Board,  and  is  to  be  implemented  on  the  1st  or  the  15th  day  of  the 
calendar  month  which  day  next  occurs  40  or  more  days  after  approval. 


_!/  The  previous  agreement  in  this  market,  CAB  23055-A1,  expired  April  28, 
1973,  Order  72-11-7,  November  2,  1972. 

11      Pan  American  tentatively  plans  to  reinstitute  service  in  the  Newark- 
San  Juan  market  in  1974  and,  in  Pan  American's  view,  the  allocation  of 
shares  of  equivalent  frequencies  in  the  present  agreement  does  not  re- 
flect participation  by  Pan  American  in  the  Newark-San  Juan  market. 
Accordingly,  the  Agreement  provides  for  a  period  through  March  14,  1974 
during  which  Pan  American  or  another  party  may  give  notice  of  termination 
as  of  a  designated  future  date  after  June  14,  1974. 
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As  in  the  previous  agreement!   the  limitation  is  expressed  in 
terms  of  equivalent  frequencies,  with  different  weighting  for  different 
equipment  types.   In  contrast  to  previous  agreements,  weightings  are 
based  on  both  equipment  types  and  differences  in  seating  configura- 
tion within  each  wide-body  equipment  type,  because  of  the  variety 
of  B-747  seating  configurations  now  being  operated  in  the  market. 

The  agreement  was  reached  by  adding  a  5.07c,  per  year  growth 
factor  to  the  New  York/Newark-San  Juan  traffic  for  comparable  periods 
in  1972-1973,  "i^l   by  applying  target  load  factors  ranging  from  65%  to 
75%,  depending  on  the  period  of  the  year,  and  by  dividing  the  resultant 
equivalent  frequencies  among  the  carriers  in  the  following  proportions: 
American- -35%,,  Eastern--37%,  Pan  Amerlcan--28%. 

As  in  the  previous  agreement,  extra  sections  may  be  operated 
without  limitation,  and  there  is  no  restriction  on  the  manner  in 
which  the  carriers  may  use  the  weekly  frequencies  established  therein. 
To  meet  passenger  demand  during  holiday  periods,  4/  the  parties  may 
substitute  wide-bodied  jets  for  conventional  jets,  or  higher  density 
wide-bodied  jets  for  lower  density,  vjlthout  restriction  except  that 
such  substitutions  are  not  to  be  published,  advertised  or  otherwise 
held  out  to  the  public. 

Several  responsive  comments  have  been  filed.   The  Commonwealth 
of  Puerto  Rico  supports  approval  of  the  agreement  for  a  limited 
period  pending  Board  decision  in  the  Mainland  U.S.  -  Puerto  Rlco.^Virgln 
Islands  Fares  Investigation.   Northwest  Airlines,  Inc.,  Braniff  Airways, 
Inc.,  and  the  Airline  Pilots  Association,  International  oppose  approval 


3^/  While  the  5%  growth  rate  is  below  that  used  in  previous  agreements, 

it  is  stated  to  reflect  the  carriers'  current  expectations  with  respect 

to  the  New  York-San  Juan  market. 

4/  Holiday  periods  will  be  the  following:   December  15,  1973  - 

January  14,  1974;  April  5,  1974  -  April  23,  1974;  June  15,  1974  -  July  14, 

1974;  December  15,  1974  -  January  14,  1975;  March  21,  1975  -  April  8, 

1975. 
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without  hearing.   Delta  Air  Lines,  Inc.  does  not  oppose  the  agreement 
in  light  of  the  fuel  shortage  problem,  but  requests  strict  reporting 
on  freed  aircraft.   The  Department  of  Justice  opposes  further  capacity 
agreement  as  does  the  National  Air  Carrier  Association,  which  alterna- 
tively requests  that  any  approval  be  accompanied  by  conditions  protecting 
non-party  carriers. 

Upon  consideration,  we  have  determined  to  consolidate  the  matter 
for  hearing  with  the  transcontinental  capacity  agreement,  CAB  2  3703,  5^/ 
and  to  approve  this  agreement  on  an  interim  basis,  for  six  months  or 
until  the  conclusion  of  the  hearing  proceeding,  whichever  occurs  first. 

In  Order  73-7-147,  we  said  that  available  information  shows  that 
interim  approval  of  the  transcontinental  capacity-limitation  agreement 
will  materially  help  in  the  improvement  in  the  finances  of  the  agreement 
carriers  specifically  and  thus  of  the  air  transportation  system  generally, 
and  will  be:  efit  i.he  nation's  energy  conservation  program  and  the  environ- 
ment.  That  order  also  discusses  the  effect  of  interim  approval  of  the 
transcontinental  agreement  on  competition,  on  airline  employees,  and  on 
other  carriers.   The  views  expressed  in  73-7-147  are  equally  applicable  to 
the  capacity  limitation  agreement  before  us  here.  6/  Moreover,  the  New 
York/Newark -San  Juan  market  presents  additional  factors  warranting  interim 
approval.   No  party  here  complains  that  service  deficiencies  will  result 
from  approval  of  the  agreement.  l_l   Further,  as  noted  in  several  past  orders,  8/ 
there  is  a  need  peculiar  to  the  New  York/Newark-San  Juan  market  to  preserve  the 
low-yield  fare  structure  there  existing  by  promoting  what  would  otherwise  be 
high  load  factors.   This  holds  true  now,  as  before. 

Two  requests  require  additional  comment.   Delta's  request  for  immediate  im- 
position of  reporting  of  freed  capacity  as  a  condition  to  approval  is  similar 
to  its  request  respecting  the  transcontinental  proceeding,  and  will  be 


5/   ..ee  Order  73-7-147,  July  27,  1973. 

^/  We  conclude,  as  we  did  in  Order  73-7-147  In  respect  to  the  trans- 
continental markets,  that  a  failure  to  approve  the  New  York-San  Juan  agreement 
on  ai.  interim  basis  could  result  in  a  substantial  Increase  in  capacity  in  the 
months  immediately  ahead.   See  Appendix  A. 

7/  Capacity  and  traffic  data  In  the  market  for  the  period  June,  1972 
through  May,  1973,  are  set  forth  in  Appendix  B. 

8/  Sec  Orders  71-11-7,  November  1,  1971;  72-9-13,  September  5, 
1972;  and  72-6-70,  June  16,  1972. 
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dealed  for  the  same  reason  given  in  more  detail  thereln--particu- 
larly,  that  no  meaningful  reporting  mechanism  is  currently  available. 
However,  in  Order  73-7-147,  we  invited  suggestions  as  to  an  appropriate 
reporting  mechanism,  and  should  such  a  suggestion  be  adopted  for  the 
transcontinental  agreement,  as  submitted  by  the  partiee   in  petitions 
for  reconsideration,  a  similar  reporting  condition  will  be  imposed 
for  the  New  York- San  Juan  agreement. 

The  Commonwealth  of  Puerto  Rico  requests  that  approval  be 
terminated  within  60  days  after  the  Board's  decision  in  the  Mainland 
U.S.  -Puerto  Rico/Virgin  Islands  Fares  Investigation  in  order  to 
avoid  conflicts  with  the  rate-making  standards  to  be  established 
therein.   We  do  not  believe  it  necessary  to  impose  such  a  limitation 
at  this  time.   The  approval  herein  granted  is  temporary  and 
can  be  revoked  at  any  time.   Should  the  Commonwealth  subsequently  have  any 
reason  to  believe  that  interim  approval  is  no  longer  desirable,  it  may, 
of  course,  file  an  appropriate  pleading  at  that  time. 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.   The  joint  application  of  American  Airlines,  Inc.,  Eastern 
Air  Lines,  Inc.,  and  Pan  American  World  Airways,  Inc.,  for  approval  of 
agreement  CAB  23672  be  and  it  hereby  is  consolidated  for  hearing  with 
CAB  23703,  as  set  forth  by  Order  73-7-147  ,  subject  to  the  issues 
delineated  therein; 

2.   Pending  final  Board  action  upon  conclusion  of  the  aforesaid  hearing, 
or  until  expiration  of  a  six-roonth  period  commencing  on  the  date  of  implementa 
tion  of  the  agreement,  whichever  occurs  first,  CAB  23672  be  and  it  hereby  is 
approved,   subject  to  the  following  conditions: 

(a)  each  participating  carrier  shall  submit  monthly 
reports,  to  be  filed  In  triplicate  with  the  Board's  Docket 
Section  within  15  days  after  the  last  day  of  each  month, 
stating  for  each  total  market  affected  by  the  agreement 
(including  satellite  airports)  and  for  each  flight  flown 
therein  (including  extra  sections),  by  flight  number, 
departure  time  and  aircraft  type,  the  revenue  passengers 
carried,  number  of  seats  flown,  and  load  factor  for  each 
day  of  the  week  and  for  the  monthly  period;  and  as  an 
attachment  to  that  report  each  applicant  shall  report  the 
number  of  times  an  aircraft  being  opeated  in  these 

markets  departed  with  95  percent  or  more  of  its  seats  filled;  ^/ 

(b)  a  copy  of  each  report  required  by  subparagraph   (a) 
shall  be  served  upon  each  person  listed  in  paragraph  4,  infra; 


S[/  For  the  purpose  of  the  95-percent  reports,  the  applicants  shall 

take  Into  account  both  revenue  and  positive  space  non-revenue  passengers. 

Such  reports  shall  include  flight  numbers. 
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3.   Pursuant  to  Section  Ul2  of  the  Federal  Aviation  Act,  U9 
use  1382(b),  the  Board  shall  retain  continuing  jurisdiction  over 
this  agreement  and  may  modify  or  amend  its  approval  of,  or  dis- 
approve, the  agreement  at  any  time  without  a  hearing,  or  take 
whatever  action  may  be  deemed  appropriate; 

h.     Any  comments  or  requests  filed  by  any  person  with  the  Board 
pertaining  to  Agreement  CAB  23672  shall  be  served  on  the  carrier 
parties,  the  subject  civic  parties  and  airport  operators,  the  Depart- 
ments of  Justice  and  Transportation,  the  Postal  Service,  and  the 
Commonwealth  of  Puerto  Rico,  and  replies  thereto  shall  be  filed 
within  10  days  thereafter,  and  shall  be  similarly  served;  and 

5.  To  the  extent  not  granted,  the  requests  herein  be  and  they 
hereby  are  denied. 

By  the  Civil  Aeronautics  Board: 


PHYLLIS  T.  KAYLOR 
Acting  Secretary 


(SEAL) 


MIlTivTTI,  MEMB}':K,  CONCURRING: 

Essentially  for  the  reasons  set  forth  in  my  separate  concurrence 
in  Order  73-7-l'+7 — and  because  it  would  not  give  the  appearance  of 
fairness  to  deny  interim  approval  of  the  capacity  limitation  agree- 
ment in  the  New  York-San  Juan  market  while  granting  it  for  the  one 
in  the  four  transcontinental  markets — I  reluctantly  concur  in  approv- 
ing the  New  York-San  Juan  agreement  for  a  six-month  interim  period 
pending  investigation. 


/s/  G.  JOSEPH  MINETTI 
MURPHY,  MEMBER,  CONCURRING  AMD  DISSENTING: 

I  agree  that  this  agreement  should  be  the  subject  of  an  investi- 
gation which  should  be  consolidated  for  hearing  with  the  four-market 
transcontinental  agreement.  However,  for  the  reasons  set  forth  in 
my  concurrence  and  dissent  to  Order  73-7-1^7,  I  would  not  approve  the 
agreement  pending  completion  of  the  investigation. 

/s/  ROBERT  T.  MURPHY 
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NYC    -   SJU    SEATS 


Apr.    1972 

American  102,826 

Eastern  98,995 

Pan  Am  80.221 

Total  282,042 

Apr.  1973 

American  91,593 

Eastern  81,340 

Pan  Am  71,574 

Total  244,507 
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June  1972 

Change 

100,848 

(1.97.) 

83,266 

(15.97.) 

80,062 

(0.2Z) 

264,176 

(6.3%) 

Percent 

June  1973 

Change 

106,090 

15.87, 

84,465 

3 .  87. 

68,764 

(3.97.) 

259,319 

6.1% 
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[The  orders  in  which  the  CAB  approved  the  "20-market  fuel-related 
agreement"  and  the  "Transcontinental  fuel-related  agreement' 
follow :] 
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Order  73-10-50 

UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C. 
on  the  12th  day  of  October,  I9T3 


MANDATORY  FUEL  ALLOCATION  PROGRAM      :  Docket  25990 

order  authorizing  discussions  to  implement 
Fuel  Allocation  Program. 


ORDER  AUTHORIZING  DISCUSSIONS 

On  April  30,  1973,  the  Economic  Stabilization  Act  of  1970  was  amended 
by  P.L.  93-28  to  give  the  President  (or  his  delegate)  the  power  to  allo- 
cate petroleum  products,  including  crude  oil.   Pursuant  thereto,  the 
Energy  Policy  Office  has,  by  order  issued  October  12,  1973,  adopted  a 
mandatory  fuel  allocation  program  which,  inter  alia,  imposes  controls  on 
"middle  distillate  fuels"  including  airline  turbine  fuel. 

Consequently,  the  airlines  are  confronted  with  the  crucial  problems 
of  diminished  fuel  supplies  and  reduced  revenue,  which  may  effect  not 
only  the  production  and  profitability  of  the  airlines,  but  service  to 
the  public.   To  assure  that  any  required  competitive  schedule  adjustments 
do  not  result  in  service  inadequacies,  the  Board,  on  its  own  motion,  will 
authorize  discussions  to  consider  adjustment  of  schedules  to  the  extent 
necessary  to  accommodate  the  President's  fuel  allocation  program  with 
the  least  possible  reduction  of  service  to  the  public. 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.   All  certificated  route  and  supplemental  air  carriers  be  and  they 
hereby  are  authorized  to  conduct  discussions  to  consider  adjustment  of 
schedules  to  the  extent  necessary  to  accommodate  the  fuel  allocation 
program,  subject  to  the  following  conditions: 

(a)   The  discussions  shall  be  held  in  Washington,  D.C. 
and  representatives  of  the  Civil  Aeronautics  Board  and  of  any 
other  interested  persons  shall  be  permitted  to  attend  the  dis- 
cussions as  observers: 
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(b)  The  markets  to  be  discussed  shall  be  limited  to 
markets  in  Interstate  and  overseas  air  transportation; 

(c)  Notices  of  any  meeting  held  pursuant  to  this  order 
shall  be  served  on  all  certificated  route  and  supplemental  air 
carriers,  and  the  Civil  Aeronautics  Board,  at  least  24-hours 
prior  to  said  meeting; 

(d)  A  full  transcript  shall  be  maintained  at  all  meetings, 
at  the  expense  of  the  carriers,  and  two  copies  of  said  tran- 
script shall  be  filed  with  the  Board; 

(e)  The  authority  granted  herein  shall  expire  within  90 
days  of  the  effective  date  of  this  order;  and 

2.  Copies  of  this  order  shall  be  served  on  the  Departments  of 
Defense,  Justice  and  Transportation;  the  U.S.  Postal  Service;  and  all 
certificated  and  supplemental  air  carriers. 

This  order  shall  be  published  in  the  Federal  Register. 

By  the  Civil  Aeronautics  Board: 


EDWIN  Z.  HOLLAND 
Secretary 
(SEAL) 
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UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C, 
on  the  31st  day  of  October,  1973 


Order  73-10-110 


Joint  Application  of 

AMERICAN  AIRLINES,  INC. 

TRANS  WORLD  AIRLINES,  INC.,  and 

UNITED  AIR  LINES ,  INC. 

for  approval  of  capacity  agreements 
to  implement  fuel  allocation  program. 


Docket  25990 

Agreements  CAB  24010 
24011 
24012 
24013 


ORDER  PROVISIONALLY  APPROVING  AGREEMENTS 

On  October  12,  1973,  the  Energy  Policy  Office  adopted  regulations, 
pursuant  to  the  Economic  Stabilization  Act  of  1970   as  amended  by  P.L. 
93-28,  April  30,  1973,  establishing  a  mandatory  fuel  allocation  program 
that  imposes  controls  on  "middle  distillate  fuels,"  including  airline 
turbine  fuel.  \l      On  the  same  day,  the  Board  issued  Order  73-10-50, 
which  authorized  discussions  to  consider  adjustment  of  schedules  to  the 
extent  necessary  to  deal  with  the  developing  fuel  emergency. 

Pursuant  to  the  Order,  discussions  were  held  in  Washington,  D.  C. 
on  October  16,  18  and  19,  1973,   Four  agreements  were  reached  adjusting 
schedules  in  20  markets,  effective  November  1,  1973. 

For  reasons  we  shall  now  discuss,  we  have  decided  to  grant  provisional 
approval  to  the  four  agreements,  subject  to  exceptions  and  conditions  set 
forth  later  in  this  order. 


A  fuel  shortage  is  upon  us.   Immediate  action  is  needed  to  deal  with 
the  problems  this  circumstance  is  about  to  cause  for  the  nation's  air  trans- 
portation system.   Because  of  the  fuel  shortage  and  because  of  the  mandatory 
allocation  system  that  goes  into  effect  on  November  1.  the  nation's  airlines 


II      EPO  Reg  1,  38  Fed.  Reg.  28660. 
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2/ 
are  going  to  be  able  to  obtain,  at  best,  only  their  1972  fuel  needs. 
Since  both  present  and  projected  traffic  and  airline  capacity  are 
considerably  in  excess  of  1972  levels,'  the  best  present  estimate  is 
that  the  airlines  are  going  to  have  to  make  do  with  10  percent  less  > 

fuel  than  amounts  their  planned  level  of  service  would  have  required.  %J 

As  we  will  touch  on  later,  some  fuel  can  be  saved  by  reducing  flight 
speeds,  ^/ changing  taxiing  procedures,  changes  in  air  traffic  procedures,!/ 
and  the  like.   Nonetheless   it  now  appears  that  the  fuel  shortage  will 
force  carriers  to  substantially  cut  back  service. 

In  the  Bo;ird's  view,  a  method  is  needed  to  insure  that  those  cutbacks 
are  made  in  a  manner  that  will  provide  the  public  with  the  best  air  service 
possible  given  the  limited  levels  of  service  necessitated  by  the  fuel 
shortage.   We  believe  that  fuel-shortage-caused  service  reductions  made 
by  each  of  the  carriers  on  a  unilateral  basis  would  in  many  cases  not  meet  that 
challenge.   Ke  have  long  urged  that  carriers  exercise  unilateral  capacity  re- 
straints.  Indeed,  we  have  taken  steps  making  it  important  for  their  economic  well 
oeing  for  them  to  do  so.  6/  Nonetheless,  we  have  from  time  to  time  approved 
capacity  reduction  agreements  where  we  believed  the  circumstances  so 
warranted.   Moreover,  where  fuel  rationing,  as  opposed  to  economic  factors, 
is  the  basis  for  service  reductions,  we  are  particularly  concerned  that 
such  reducLions  might  be  made  in  ways  that  do  not  conform  to  the  public 
interest. 

Our  concern  stems  from  several  considerations.   First,  It  appears 
all  too  likely  that  airline  economics,  in  a  fuel  shortage  situation, 
dictate  that  carrier  managements,  if  acting  unilaterally,  will  choose  to  retain 
relatively  high  capacity  levels  in  highly  competitive  markets,  while  cutting 
back  capacity  in  thin  or  monopoly  markets  beyond  what  would  be  warranted  by  pas- 
senger-demand considerations.  Secondly,  schedule  patterns  that  are  entirely 
appropriate  from  the  viewpoint  of  individual  carrier  managements  can  be 
plainly  inefficient  in  terms  of  the  needs  of  the  public.  V     Third,  if 


2/   For  some  carriers,  and  at  some  stations,  It  now  appears  that 
even  1972  levels  will  not  be  available.   See  affidavit  of  M.  Lazarus,  dated 
October  26,  1973,  in  this  docket;  transcript  of  meeting  between  representatives 
of  air  carriers  and  Board  staff  on  October  25,  1973,  at  12-18. 

2/  3ee  Statement  of  Governor  Love  made  at  an  October  25  meeting  between 
various  government  and  airline  officials  (transcript  at  5):  "Overall  it  looks 
to  us  that  there  will  be  a  necessity  of  some  perhaps  10  percent  reduction  of 
fuel  consumption  by  the  airlines.   And  if  the  situation  is  prolonged,  it  could 
get  more  serious  than  that." 

4/   See  Order  73-5-123. 

5/  The  Department  of  Transportation  advises  that  such  changes  are 
under  consideration. 

6/   See,  e.£. ,  Order  73-9-108. 

l_l     For  example,  carriers  tend  to  schedule  departures  at  what  they 
consider  a  peak  departure  time  notwithstanding  the  actions  of  their 
competitors.  With  several  carriers  in  the  same  market,  this  can  and 
often  does  result  in  several  aircraft  flying  the  same  route  at  almost 
exactly  the  same  time. 
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competitive  carriers  are  forced  at  the  same  time  to  make  unilateral  cutbacks,  they 
rriy  choose  to  withdraw  simultaneously  from  thin  markets  in  favor  of  each  other  -- 
thus  leaving  these  markets  totally  without  service.   That  needless,  uneconomic 
disruption  can  be  avoided  if  the  carriers  can  adjust  their  operations  with  advance 
coordination.   Fourth,  because  of  the  fuel  shortage  and  the  consequent  limit 
or  I  lie  total  amount  of  service  that  can  be  performed,  decisions  affecting  the  level 
of  service  in  any  one  market  will  necessarily  affect  service  elsewhere  in  the 
rountry.   Absent  capacity  agreements,  decisions  about  how  much  of  the  limited 
■amount  of  the  air  transportation  service  available  should  go  to  one  city,  and  how 
much  should  be  taken  away  from  another,  would  be  made  by  the  various  carrier  manage- 
ments, acting  unilaterally.   We  believe  that  in  the  circumstances  of  a  fuel  shortage, 

he  nation's  passengers,  shippers,  communities  and  Postal  Service  ought  to  have  an 
impartial  arbitrator  in  a  position  to  weigh   their  competing  needs  regarding  relative 
levels  of  service.   Capacity  agreements  will  permit  the  Board  to  perform  that  role 
by  i".s  power  to  condition  such  agreements. 

in  .-^am,  it  is  our  present  view,  based  on  the  information  now  available  to  us, 
l:b-;t  the  S^reement  s  before  us  fulfill  an  important  transportation  need  in  that  they 
nir.Tvit'e  a'  vehicle  that  will  help  the  Board  to  insure  that  capacity  reductions  stem- 
rii.'g  frjtn  the  fuel  shortage  are  made  in  a  rational  manner,  and  that  available 
capacity  is  operated  under  schedules  that  provide  the  public  with  the  most  con- 
•.'tnient  service  practicable  under  the  circumstances. 

Because  of  the  sudden  press  of  world  events  aggravating  the  fuel  crisis, 
the  Board  Va.s  not  had  a  full  opportunity  to  answer  all  of  the  questions  posed 
[jy  the  agreements.   Indeed,  we  have  not  yet  heard  from  many  parties  with  an 
tntc-rest  in  the  matter,  and  those  parties  who  have  filed  comments  in  respect  to 
the  agreemt.-nts  before  us  necessarily  were  rushed  in  their  preparation.  8_/  Further, 
for  sivsral  reasons,  we  believe  that  the  time  is  not  ripe  for  coming  to  any  final 
corclusion  abuut  the  best  way  to  deal  with  the  fuel  shortage.   It  is  not  clear 
to  what  e.stent  the  various  carriers  will  be  willing  to  enter  into  agreements  in 
order  to  deal  with  that  shortage.   And  although  the  Board  has  worked  closely  in 
cooperation  with  government  agencies  charged  with  fuel  matters,  and  is  convinced 
that  the  carrier?  are  faced  with  an  imminent  fuel  shortage  justifying  service  cut- 
backs at  least  as  great  as  proposed,  this  agency  cannot  yet  be  certain  of  the  full 
extent  and  duration  of  the  shortage. 

Thus,  if  time  permitted,  it  might  be  desirable  to  defer  acting  on  the 
agreements  before  us  until  more  and  better  information  becomes  available. 
However,  as  discussed  above,  the  full  impact  of  the  fuel  shortage  will  be 
felt  when  the  government's  mandatory  fuel  allocation  system  goes  into 
effect  on  November  1.   Whether  or  not  the  Board  acts  by  that  time, 
the  carriers  will  be  forced  to  curtail  their  service,  either  according 
to  their  agreements,  or  in  some  other  way.   For  the  Board  to  defer  action 


3_/   In  view  of  the  November  1  date  of  effectiveness  for  the  fuel 
allocation  program,  the  applicants  requested  that  the  Board  waive  its  usual 
procedural  requirements  and  enter  an  order  of  approval  immediately.   The  carriers, 
'o  expedite  consideration  of  the  agreement,  delivered  copies  of  this  application  by 
land  to  Washington  counsel  for  all  trunkline,  local  service  and  supplemental 
carriers,  as  well  as  to  Federal  agencies. 
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now,  in  the  hopes  of  perfecting  an  even  better  arrangement,  would  be 
to  risk  the  disruptions  which  less  rational,  unilateral  cutbacks  could 
create.   As  the  Supreme  Court  has  recognized:  "The  best  *  *  *  [can 
become]  an  enemy  of  the  good,  and  waiting  for  the  perfect  *  *  *  plan 
*  *  "  [can  lead  to]  defeating  or  postponing  less  ambitious  but  more 
attainable  "  *  *  improvements."  Schwabacher  v.  United  States.  334  U.S.  182, 
193  (1948). 

In  any  event,  because  of  the  Board's  continuing  jurisdiction  over 
agreements  approved  pursuant  to  section  412  of  the  Act,  we  will  be  in  a 
position  to  order  changes  in  the  agreements,  or  require  that  they  be 
terminated,  as  new  information  becomes  available.   In  the  meantime 
we  shall  be  receptive  to  the  comments  of  all  interested  parties. 


We  turn  now  to  consideration  of  the  terms  of  the  four  agreements 
before  us.   The  agreements  cover  20  markets  as  follows: 

1.   Agreement  CAB  24010,  between  American,  TWA,  and  United, 
involving  6  markets  as  follows: 

Markets  Dally  Round-trip  Nonstop  Flights 

TWA AAL 


New  York-Chicago 
Philadelphia-Los  Angeles 
Detroit-Los  Angeles 
Hartford-Los  Angeles 
Boston-Los  Angeles 
Cleveland-Los  Angeles 


Pre-Agree- 

Under 

Pre- 

Under 

Pre- 

Under 

ment  * 

Agree- 

Agree- 

Agree- 

Agree- 

Agree- 

ment 

ment 

ment 

ment 

ment 

23 

18 

23 

18 

20-1/2 

16-1/2 

2 

1 

2 

1 

2 

1 

- 

. 

3 

2 

2 

1 

- 

- 

1 

- 

1 

1 

2 

1 

2 

1 

- 

- 

- 

- 

2-1/2 

2-1/2' 

k*   2-1/2 

2-1/2' 

Flights  scheduled  as  of  October  28,  1973. 

Narrow-bodied  flights  substituted  for  wide-bodied  aircraft. 
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2.      Agreement  CAB  24011,    between  American  and  TVIA ,    involving  4 
markets: 

Dally  Round-trip  JJonstop   Flights 
AA  TWA 


Markets 


Pre-Agree-   Under      Pre-Ag-ee- 
ment  *      Agreement   ment  * 


New  York-Phoentx 
Chicago-Phoenix 
New  York-Cincinnati 
New  York-Dayton 


2 

4-1/2 
4-1/2 
2 


2  **  1 

4-1/2  **  4-1/2 

3-1/2  4 

1-1/2  4 


Under 
Agreement 

1   ** 

4-1/2  ** 
3 
3 


3.   Agreement  CAB  24012,  between  American  and  United   involving 
2  markets: 


Market 


Chicago-San  Diego 
Washington-San  Diego 


Daily  Round-trip  Nonstop  Fligl-.ts 
AA  UA 


Pre-Agree-   Under 


Agreement 


Pre-Agree- 

ment  * 

3-1/2 
1 


Under 
Agreement 

3-1/2  ** 
0 


4.   Agreement  CAB  24013,  between  TOA  and  United,  involving  8  markets: 


Dally  Round-trip  Nonstop  Flights 
TWA  UA 


Boston-San  Francisco 
Philadelphia-San  Francisco 
Washington/Baltimore- 

San  Francisco 
New  York-Denver 
New  York-Las  Vegas 
Chicago-Las  Vegas 
Philadelphia-Chicago 
Washing ton/ Baltimore-Denver 


Pre-Agree- 
ment  * 

2 
2 
3 

4 
2 

5 

7 
2 


Under 
Agreement 

1 

1 
3  ** 

3 
I 

4 
6 
1 


Pre-Agree-  Under 
ment  *    Agreement 

2  I 


1/2 


The  agreements  will    terminate  April   28,    1974,    and   provide   for   the 
substitution  of   aircraft  and   extra   sections   for  operational   reasons  and 


Flights    scheduled  as   of   October   28,    1973. 

Narrow-bodied   flights   substituted   for  wide-bodied  aircraft. 
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unusual  demand,  and  for  suspension  of  the  limitations  If  any  carrier  Is 
affected  by  a  labor  dispute. 

Various  parties  have  filed  conunents  with  the  Board  with  respect  to 
the  agreements.   The  comments  are  outlined  in  Appendix  B. 

In  the  main,  the  service  proposed  in  the  agreements  appears  to 
reasonably  comport  with  the  needs  of  the  traveling  public,  on  the  one 
hand,  and  the  dictates  of  the  fuel  shortage,  on  the  other.   We  expect 
to  hear  from  interested  persons,  however,  on  whether  the  Board  should 
require  adjustments  either  in  the  capacity  the  carriers  intend  to  offer 
in  the  various  markets,  or  in  respect  to  the  schedules  the  agreement 
carriers  utilize. 

The  service  proposed  in  one  of  the  markets  covered  by  the  agreement 
--  the  Philadelphia-San  Francisco  market  --  gives  us  concern.   It  is  our 
understanding  that  TWA  and  United  (the  only  nonstop  carriers  in  the  market) 
intend  to  eliminate  the  only  afternoon  westbound  nonstop  flights  in  the 
market,  while  retaining  both  morning  nonstops.   Moreover,  we  also  understand 
that  both  carriers  intend  to  delete  the  only  two  morning  eastbound  nonstop 
flights  in  the  market,  while  retaining  both  existing  early  afternoon  flights. 
Absent  justification  for  schedule  patterns  of  that  nature,  we  have  concluded 
that  Agreement  CAB  24013  should  be  disapproved  insofar  as  it  applies  to 
Philadelphia-San  Francisco.     However,  because  the  practical  effect  of 
immediate  disapproval  might  be  the  operation  of  capacity  in  the  Philadelphia- 
San  Francisco  market  out  of  line  with  demand  in  the  circumstances  of  a  fuel 
shortage,  \ie   find  that  it  is  in  the  public  interest  to  disapprove  the 
agreement  in  respect  to  Philadelphia-San  Francisco  market  insofar  as  it 
applies  to  the  period  subsequent  to  November  7.   This  disapproval  shall  not 
become  effective  if  on  or  before  November  7  the  agreement  carriers  advise 
the  Board  that  commencing  no  later  than  November  8,  at  least  one  morning 
and  afternoon  or  evening  nonstop  flight  will  be  provided  in  the  market,  both 
eastbound  and  westbound. 

We  shall  condition  our  approval  in  several  other  respects.   First,  we 
shall  require  the  carriers  to  report  (see  Appendix  C)  schedule  changes  in 
the  markets  covered  by  the  agreements  before  us.   8a/ 

In  addition,  we  shall  require  that  each  agreement  carrier  maintain 
records  detailing  the  fuel  used  each  month  throughout  its  system  on  a 

city-pair  and  fllght-by-f light  basis. 

Also,  to  help  insure  that  the  agreement  carriers  are  taking  all 
practicable  steps  to  use  their  allotted  fuel  as  efficiently  as  the  fuel 
shortage  warrants,  we  shall  require  that  a  monthly  report  be  filed  setting 
forth  average  seat  miles  operated  per  gallon  of  fuel  used,  by  aircraft  type, 
on  a  system  basis. 


8a/  The  Board  will  not  tolerate  transfer  of  fuel  capacity  to  non-capacity 
markets . 
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We  agree  with  DOT  that  additional  data  backup  be  filed,  and  shall 
adopt  the  specifics  of  the  DOT  request  for  such  data. 

Finally,  we  shall  condition  our  approval,  respecting  slot  allocations 
at  various  congested  airports, 2/  to  preclude  reuse  by  the  applicant  car- 
riers, or  the  reassignment  by  the  Scheduling  Committees  of  any  scheduling 
slot  vacated  pursuant  to  a  schedule  deletion  approved  by  this  order. 

Delta,  Braniff,  and  DOT  have  asked  for  the  imposition  of  various 
conditions.   Delta  seeks  a  Board  statement  of  retained  jurisdiction  while 
Braniff  seeks  a  bar  on  the  utilization  of  conserved  fuel  in  increased 
levels  of  service  in  nonagreement  markets,  referring  to  the  October  28, 
1973  schedules  as  a  base.   As  a  legal  matter  the  Board  has  never  felt  that 
a  specific  retention  of  jurisdiction  under  section  412  adds  to  the  powers 
already  limned  therein  which  enables  the  Board  to  disapprove  any  agreement 
previously  approved.  Nevertheless  we  shall  in  haec  verba  retain  juris- 
diction to  stress  the  provisional  nature  of  our  approval.   We  shall  deny 
Braniff 's  request  since  it  would  unduly  interfere  with  the  agreement 
carriers'  ability  to  deal  flexibly  with  the  public's  changing  needs.   We 
agree  that  additional  service  in  nonagreement  markets  could  in  some  cir- 
cumstances be  adverse  to  the  interests  of  fuel  conservation.   However, 
we  do  not  doubt  the  vigilance  of  competing  nonagreement  carriers  to  call 
to  our  attention  actions  which  warrant  the  Board's  reappraisal  of  its 
action  approving  these  agreements. 

As  noted  above,  the  Department  of  Transportation  has  suggested  some 
meritorious  reporting  requirements.   But  we  wtll  not  adopt  the  gross  capacity 
condition  it  proposes.   The  problem  we  face  now,  because  of  the  fuel  shortage, 
is  not  excess  capacity,  but  insufficient  capacity  to  meet  all  the  public 
demands.   Thus  if  the  various  airlines,  including  the  applicants,  through 
the  use  of  fuel  saving  measures  and  more  efficient  aircraft,  can  provide 
the  public  with  more  service  than  their  limited  fuel  supplies  would  otherwise 
indicate,  so  much  the  better.   And  if  the  fuel  shortage  does  not  develop 
as  expected,  we  will  be  in  a  position  to  take  appropriate  action. 

We  agree  with  the  City  of  Chicago  that  fuel  savings  might  accrue  through 
use  of  the  noncongested  facilities  at  Midway,  as  contrasted  with  O'Hare,  and 
again  encourage  the  carriers  to  consider  use  of  Midway  as  another  self-help  step. 

Regarding  labor  protective  conditions  requested  by  the  Allied  Pilots 
Association  and  ALPA,  we  do  not  believe  they  are  justified.   Flight  schedules 
are  going  to  be  cut,  whether  through  unilateral  or  joint  action.   Thus  it 
does  not  appear  that  the  agreements  will  have  any  substantial  impact  on 
employee  welfare.  10/ 


Jf  See  Order  72-11-72. 
ihj     See  also  Order  73-7-147  at  14. 
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In  view  of  the  Imminence  of  the  implernentatior  date,  and  the  short 
period  within  which  the  carriers  were  compelled  to  adjust  schedules,  we 
will  grant  the  request  for  waiver  of  the  recent  amendment  to  the  Board's 
Procedural  Regulation  PR-138,  which  would  otherwise  require  21  days  for 
answers  to  the  application.   However,  the  Board  will  receive  any  comments 
hereafter  filed  in  this  Docket  as  part  of  its  ongoing  evaluation  of  the 
impact  of  the  agreements.   We  also  find  that  enforcement  of  section  405(b) 
of  the  Act.  requiring  10  days  notice  of  schedule  changes  to  the  Postmaster 
General,  would  be  an  undue  burden  upon  the  farrier  applicants  by  reason 
of  the  unusual  circumstances  affecting  their  operations,  particularly 
the  imposition  on  short  notice  of  a  mandatory  fuel  allocation  program. 
Pursuant  to  section  416  of  the  Act,  we  will  therefore  grant  American, 
TWA  and  United  an  exemption  from  section  405(b),  and  from  any  regulations 
made  pursuant  thereto,  to  permit  implementation  of  the  subject  schedule 
changes  without  10  days' prior  notice  to  the  Postmaster  General. 

It  does  not  appear  that  our  action  herein  will  significantly  affect 
the  quality  of  the  human  environment  within  the  meaning  of  the  National 
Environmental  Policy  Act.   As  noted  above,  because  of  the  fuel  shortage 
the  various  carriers  would  in  any  event  have  to  reduce  their  service. 
We  do  not  contemplate  that  total  service  levels  will  be  affected  by 
the  agreements  we  are  hereby  approving,  and  it  does  not  appear  from 
the  information  available  to  us  now  that  the  changes  in  the  nature  of  the 
service  cutbacks  resulting  from  the  agreements  (as  opposed  to  reductions 
that  would  have  been  made  had  the  carriers  acted  unilaterally)  will 
substantially  affect  the  environment.  13/ 

For  the  reasons  set  forth  above,  we  have  provisionally  concluded 
that  the  agreements  now  before  us  will  fulfill  a  serious  transportation 
need,  will  secure  important  public  benefits,  are  in  the  public  Interest, 
and  are  not  in  violation  of  the  Federal  Aviation  Act. 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.  Agreements  CAB  24010,  24011,  24012,  and  24013  be  and  they 
hereby  are  approved  pursuant  to  section  412  of  the  Act,  subject  to 
the  following  conditions: 

a.  The  Board  shall  retain  jurisdiction  to  modify  or  revoke 
approval  with  respect  to  any  city-pair  market  for  which  approval  is 
herein  granted; 

b.  Schedule  deletions  resulting  pursuant  to  agreements 
herein  approved  which  occur  at  any  of  the  controlled  high-density 
airports,  ^/  and  which  result  in  che  vacating  of  slots  allocated  by  the 


11/  We  shall  nonetheless  serve  a  copy  of  this  order  on  Federal 
agencies  with  environmental  responsibilities  and  State  environmental 
agencies  listed  in  Appendix  A. 

12/   Airport  scheduling  agreemtints  affecting  John  F.  Kennedy  Inter- 
national Airport,  O'Hare  International  Airport,  Washington  National  Airport, 
and  LaGuardia  Airport.   Order  72-11-72. 
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Airline  Scheduling  Committees  of  the  respective  airports  pursuant  to 
authority  granted  in  Order  72-11-72,  shall  not  be  refilled  by  the  air 
carrier  applicants,  nor  be  reallocated  to  other  air  carriers  by  the 
Airline  Scheduling  Committees; 

c.  Within  15  days  after  the  end  of  each  month  each  carrier 
shall  file  the  foiluwing  reports  with  the  Board's  Docket  Section: 
(1)  a  report  stating,  on  a  system-wide  basis,  average  seat  miles 
operated  per  gallon  of  fuel  used,  by  type  of  equipment;  and  (2)  a 
report  describing  schedule  changes  as  set  forth  in  Appendix  C; 

d.  Each  carrier  shall  maintain  records,  subject  to  inspection 
by  the  Board,  or  by  such  other  persons  as  the  Board  may  authorize 
detailing  the  fuel  used  each  month  by  the  carrier,  throughout  its 
system,  on  a  city-pair  and  flight-by-flight  basis  (including  charter 
operations) ; 

e.  Comnieucing  no  later  than  November  8,  1973,  the  Philadelphia- 
San  Francisco  mark^-t  will  receive  at  least  one  morning  and  afternoon  or 
evening  nonstop  flight  in  each  direction. 

2.  Within  28  days  hereafter,  each  carrier  shall  file  with  the 
Board's  Docket  Section  a  report  containing  the  following  additional 
data  for  each  market: 

a.  Seats  operated  in  1972/1973  (November  through  April). 

b.  Passengers  carried  in  1972/1973. 

c.  Forecast  passengers  in  1973/1974. 

d.  Projected  seats  in  1973/1974. 

e.  Equipinent  type  detail  for  all  markets. 

f.  Calculations  in  developing  fuel  savings  in  each  market. 

g.  1972  fuel  use  by  month  for  the  system  of  each  carrier, 
h.  19  72  uoL  i.y  inonth  in  each  agreement  market. 

3.  Pursuant  to  section  416  of  the  Ac t,  American,  TWA  and  United  be 
and  they  hereby  are  relieved  from  the  provisions  of  section  405(b)  of 
the  Act,  and  from  all  regulations  enacted  in  pursuance  thereof,  to  the 
extent  necessary  to  permit  the  implementation  of  the  subject  modifications 
without  10  days  prior  notice  to  the  Postmaster  General. 

This  order  shall  be  published  in  the  Federal  Register. 

By  the  Civil  Aeronautics  Board: 


EDWIN  Z.  HOLLAND 
Secretary 
(SEAL) 
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SUMMARY  OF  COMMENTS  FILED 


APFEMDIX  B 
Page  1  of  2 


Cooments  have  been  filed  by  the  Dapartanents  of  Juatlce  and  Trans- 
portation, by  Branlff  and  Delta,  by  the  Air  Line  Pilots  Association 
International  and  the  Allied  Pilots  Association,  and  the  City  of  Chicago, 
Department  of  Aviation. 

The  Department  of  Justice  and  the  Allied  Pilots  Association  argue 
that  there  are  ample  operational  and  schedule  means  which  each  carrier, 
acting  unilaterally,  car.  employ  to  achieve  the  desired  levels  in  fuel 
consumption  and,  therefore,  that  the  inherently  anticompetitive  conduct 
exemplified  by  the  instant  agreements  is  neither  required  nor  justified. 
Further,  the  Allied  Pilots  Association  and  ALFA  urge  imposition  of  merger 
type  labor  protective  conditions  in  the  event  that  the  agreements  are 
approved. 

Delta,  while  not  in  terms  opposing  approval  of  the  agreements,  urges 
retention  of  jurisdiction  so  that  the  Board  would  be  able  to  reappraise 
its  approval  in  the  light  of  salutary  changes  in  the  fuel  supply  circum- 
stances or  in  the  event  that  freed  up  capacity  is  being  used  predatorlly, 
in  non  agreement  markets. 

Branlff  opposes  approval;  alternatively,  it  urges  that  any  approval 
of  such  agreements  should  Include  a  condition  that,  in  the  absence  of 
prior  Board  approval,  none  of  the  applicants  shall  increase  either 
scheduled  frequency  or  capacity  in  any  non-agreement  competitive  market 
beyond  the  schedule  frequency  and  capacity  provided  in  its  schedules 
effective  October  28,  1973. 

The  City  of  Chicago  urges  utilization  of  Midway  to  reduce  delays  and 
thus  reduce  fuel  consumption. 
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APPENDIX  B 
Page  2  of  2 


The  Department  of  Transportation  urges  that  the  Board  defer  approval  of 
the  agreements  until  the  fuel  situation  worsens,  on  the  basis  that  the  7- to- 
107o  fuel  reduction  currently  required  can  be  achieved  absent  multilateral 
capacity  reduction,  in  light  of  available  alternatives  such  as  future 
changes  in  air  traffic  procedures  to  be  implemented  by  the  Federal  Aviation 
Administration,  possible  changes  in  the  carriers'  operating  procedures, 
and  possible  unilateral  reductions.   DOT  further  states  that  sufficient 
information  has  not  been  provided  to  determine  resulting  impact  on  service 
to  the  public,  or  to  scrutinize  the  estimates  of  fuel  savings  as  presented. 
Should  the  Board  approve  the  agreements,  DOT  urges  that  certain  specified 
conditions  be  imposed  to  insure  that  fuel  savings  are  actually  effected 
and  competing  carriers  are  not  adversely  affected. 
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UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.C. 


Order  T'+-7-105 


Adopted  by  the  Civil  Aeronautics  Board 

at  Its  office  in  Washington,  D.C. 

on  the  2l+th  day  of  July,  IS^h 


Joint  application  of 

AMERICAN  AIRLINES,  INC., 

TRANS  WORLD  AIRLINES,  INC.,  AND 

UNITED  AIR  LINES,  INC. 

for  approval  of  capacity  agreements  to 
implement  the  fuel  allocation  program. 


Docket  25990 

Agreements  CAB  23703-Al,A2 
24010-Al 
24011-Al 
24012-A1,A2 
24013-A1,A2 
24328 
24329 
24330 


Joint  application  of 

AMERICAN  AIRLINES,  INC. 

TRANS  WORLD  AIRLINES,  INC.,  AND 

UNITED  AIR  LINES,  INC.  :  Docket  22908 

for  approval  of  a  capacity  reduction 
agreement  relating  to  four  transcon- 
tinental markets. 


ORDER  APPROVING  AGREEMENTS 

i 

By  Order  73-7-147,  in  Docket  22908,  the  Board  approved  on  an  interim 
basis  and  set  for  hearing  an  agreement  among  American  Airlines,  Inc. 
(American),  Trans  World  Airlines,  Inc.  (TWA),  and  United  Air  Lines,  Inc. 
(United)  ("the  applicants")  limiting  capacity  in  the  New  York/Newark-Los 
Angeles,  New  York/Newark-San  Francisco,  Baltimore/Washington-Los  Angeles, 
and  Chicago-San  Francisco  markets  ""transcontinental  markets ">!./ The  Board's 
interim  approval  expired  on  March  15,1974.1'  The  applicants  have  submitted, 
pursuant  to  the  discussion  authorization  granted  in  Order  73-11-50,  two 
fuel-related  agreements  in  Docket  25990  which,  in  effect,  continue  the 
agreement  in  Docket  22908.  The  first  of  these  agreements  (CAB  23703-Al) 
extends  the  Docket  22908  agreement's  off-peak  levels  of  capacity  in  the 
transcontinental  markets  from  March  15  to  June  14,  1974.  V     The  second 


XT  That  agreement  ends  by  its  own  terms  in  September  1975. 
1/     Interim  approval  of  Agreement  CAB  23703  was  granted  for  a  six-month 
period  (until  March  15,1974)  or  until  final  decision  in  the  Capacity  Reduction 
Agreements  Investigation,  which  is  exploring  the  general  policy  implications 
arising  from  the  economic,  fuel,  and  other  effects  of  such  capacity 
reduction  agreements. 

3./  The  agreement  in  Docket  22908  provided  for  the  transition  from  off-peak 
to  peak  levels  of  capacity  on  June  1,-  1974. 
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agreement  (CAB  23703-A2)  runs  from  June  15  to  December  14,  1974  and 
establishes  different  maximum  capacity  levels  for  the  peak  Ju^.c  15  - 
September  14  and  the  off-peak  September  15  -  December  14  periods.   These 
maximum  capacity  levels  are  in  slight  variation  from  those  originally 
established  by  the  applicants  in  the  Docket  22908  agreement  for  this 
same  period.  _4/   In  all  other  respects,  the  previous  agreement  and  the 
ones  under  consideration  are  basically  identical. 

The  applicants  have  also  submitted  for  approval  amendments  to  the 
four  fuel-related  agreements  affecting  the  20  markets  approved  by  the 
Board  in  Order  73-10-110  (Docket  25990) .  5_/  These  amendments  extend  the 
termination  date  of  the  original  four  agreements  from  April  28  to  June  14, 
1974.   Certain  additional  conditions  and  modifications  are  attached  to 
Agreements  CAB  24010-Al  and  24013-Al  affecting  the  New  York-Chicago  and 
New  York- Las  Vegas  markets.  _6/ 

Finally,  the  applicants  have  requested  approval  of  certain  additional 

amendments  (CAB  24012-A2,  24013-A2)  as  well  as  three  new  agreements 

(CAB  24328,  24329  and  24330)  in  Docket  25990,  which,  in  total,  run  from 

June  15  to  December  14,  1974  and  affect  service  in  19  of  the  20  markets 


_y  In  the  New  York/Newark-Los  Angeles,  Chicago-San  Francisco  and  Baltimore/ 
Washington-Los  Angeles  markets  the  applicants  have  reduced  the  maximum 
capacity  levels  approximately  4  to  3,,  while  in  the  New  York/San  Francisco 
market  the  applicants  have  raised  this  level  by  approximately  3.5%. 
5/     Agreements  CAB  24010-Al,  24011-Al,  24012-Al  and  24013-Al. 
6^/     In  the  New  York-Chicago  market,  the  applicants  have  agreed  to  establish 
maximum  capacity  levels  for  the  total  market  and  for  flights  operating 
between  O'Hare  and  LaGuardia  airports.   Additionally,  the  applicants  have 
conditioned  their  rescheduling  and  aircraft  substitution  authority  and  have 
also  permitted  United  to  increase  by  one  the  maximum  number  of  flights  it 
can  operate  between  O'Hare  and  LaGuardia  in  exchange  for  the  continued 
deletion  of  its  daily  service  between  Midway  and  LaGuardia. 

The  only  change  in  the  New  York-Las  Vegas  market  will  permit  TWA  to 
operate  one  additional  weekly  one-way  flight.   The  applicants  allege  that 
this  flight  was  inadvertently  omitted  from  the  original  agreement. 
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designated  in  Order  73-10-110.  JJ       Under  the  provisions  of  certain  of  these 
additional  amendments  and  new  agreements,  the  applicants  have  established 
different  maximum  frequency  levels  for  the  peak  summer  (June  15  - 
September  lA,  1974)  and  off-peak  fall  (September  15  -  December  14,  1974) 
periods.   In  this  regard,  the  applicants  have  either  added  a  narrow-bodied 
frequency  or  substituted  a  wide-bodied  aircraft  for  a  narrow-bodied  aircraft 
in  response  to  seasonal  traffic  demands  in  5  of  the  19  markets.  _' 

In  support  of  the  approval  of  these  agreements,  the  applicants  state, 
inter  alia,  that,  with  the  exception  of  minor  modification  (see  fns  .  3,  5,  7), 
the  agreements  are  similar  to  those  now  contained  in  Docket  22908  with 
respect  to  the  four  transcontinental  markets  and  Docket  25990  with  respect 
to  the  other  markets;  that  the  fuel  shortage  is  still  a  significant 
problem  despite  the  lifting  of  the  embargo;  that  the  carriers  have  not  been 
receiving  their  full  allocation  of  fuel  to  which  they  are  entitled  under 
the  Mandatory  Fuel  Allocation  Program;  and  that  approval  of  these  agreements 


7/   The  markets  and  the  agreements  to  which  they  relate  are  as  follows: 
"Agreement  24010-Al  Agreement  24011-Al 

New  York-Chicago  New  York-Phoenix 

Philadelphia- Los  Angeles  Chicag:.-Phoenix 

Detroit-Los  Angeles  New  York-Cincinnatti 

Hartford-Los  Angeles  New  York-Dayton 

Boston-Los  Angeles 
Cleveland-Los  Angeles  Agreements  24013-Al.  A2 

Boston-San  Francisco 
Agreements  24012-Al.  A2  Philadelphia-San  Francisco 

Chicago-San  Diego  Washington/Baltimore-San  Francisco 

Washington-San  Diego     ,  New  York-Denver 

New  York-Las  Vegas 
Agreement  24328  Philadelphia-Chicago 

Philadelphia-Los  Angeles  Washington/Baltimore-Denver 

Detroit-Los  Angeles  Chicago-  Las  Vegas 

Hartford-Los  Angeles  Agreement  24330 

Boston-Los  Angeles  New  York-Chicago 

Cleveland-Los  Angeles 

Agreements  23703-Al,  A2 
Agreement  24  329  New  York/Newark-Los  Angeles 

Chicago-Phoenix  New  York/Newark-San  Francisco 

New  York-Cincinnati  Baltimore/Washington-Los  Angeles 

New  York-Dayton  Chicago-San  Francisco 

As  noted,  the  carriers  serving  the  New  York-Phoenix  market  (American 
and  TWA)  were  unable  to  reach  agreement  with  respect  thereto  for  the  June  15  - 
December  14,  1974  periods  (hence  only  19  of  the  20  markets  will  be  subject  to 
an  agreement  for  that  period) . 

%J       For  the  peak  June  15  -  September  14  period,  the  applicants  have  increased 
seating  capacity  (by  increasing  service  or  substituting  equipment)  in  the 
Chicago-San  Diego,  Detroit-Los  Angeles,  Philadelphia-San  Francisco,  New  York- 
Denver,  and  Washington-Denver  markets. 
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until  December  14,  197A  will  result  in  substantial  fuel  savings  in  the  agree- 
ment markets  £/  enabling  the  carriers  to  properly  apportion  their  limited 
fuel  supplies  throughout   their  systems,  and  alleviate  the  recent  multipli- 
city of  schedule  changes  due  to  the  constant  shifting  of  fuel  availability. 
Furthermore,  the  applicants  assert  that  the  anticipated  load  factors  for 
all  of  the  markets  will  remain  reasonable,  and  that  the  available  capacity, 
while  causing  some  inconvenience,  will  not  severely  inconvenience  any 
single  locale  or  group  of  consumers. 

Answers  in  opposition  to  these  agreements  have  been  filed  by  the  City 
of  Chicago,  the  Cincinnati  Parties,  the  Air  Line  Pilots  Association, 
International  (ALPA) ,  the  Departments  of  Justice  (DOJ)  and  Transportation 
(DOT),  the  Las  Vegas  Parties,  Northwest  Airlines,  Inc.,  Braniff  Airways,  Inc.  10/ 
and  the  Allied  Pilots  Association  (APA) .   11/ 

The  answers  in  opposition  to  the  agreements  are  summarized  in  Appendix  A. 
In  general  they  raise  four  main  claims:  (1)  The  agreements  will  serve  no  useful 
purpose;  (2)  the  agreements  are  harmful  to  the  public  interest  in  that  they 
are  anticompetitive  and  in  that  they  will  have  an  undue  impact  on  the  applicants' 
competitors;  (3)  load  factors  in  certain  of  the  agreement  markets  will  be 
unreasonably  high  as  a  consequence  of   the  agreements;  and  (4)  the  applicants 
are  attempting  to  avoid  the  Board's  decisional  processes  in  the  Capacity  Reduction 
Agreement  Case  (Docket  22908)  by  tacking  together  a  series  of  short  term  approvals 
of  agreements  affecting  the  markets  involved  in  that  case  on  fuel  related  grounds.  12/ 


Upon  consideration,  it  is  our  judgment  that  Agreements  CAB  23703-A2, 
24012-A2,  24013-A2,  24328,  24329  and  24330,  if  made  subject  to  certain  conditions, 
are  neither  adverse  to  the  public  interest  nor  in  violation  of  the  Federal 
Aviation  Act,  and,  accordingly,  should  be  approved.  12a/ 

The  fuel  shortage  that  began  in  earnest  in  October  1973  has  resulted 
in  airline  fuel  supplies  falling  far  short  of  the  amount  needed  by  the 

9/  The  applicants  estimate  agreement  market  fuel  savings  of  approximately 

186,220,990  gallons  for  the  three  carriers.   The  applicants  have  submitted  a 

detailed  statement  of  their  methodology  for  computing  these  fuel  savings. 

10/  Braniff  has  also  filed  a  supplement  to  its  answer  accompanied  by  a  motion  for 

leave  to  file  an  unauthorized  document.   Braniff 's  motion  will  be  granted. 

11/  American,  TWA  and  United,  in  turn,  on  May  10  filed  replies  to  the  various 

answers.   In  addition,  on  June  5,  1974  the  Maryland  Department  of  Transportation 

filed  an  answer  in  opposition  accompanied  by  a  motion  to  file  an  otherwise 

unauthorized  document.   This  motion  was  filed  approximately  six  weeks  late 

without  good  cause,  and  will,  therefore,  be  denied. 

12^/  Delta  Air  Lines  requests  that  any  approval  be  conditioned  to  include  the 

appropriate  reporting  requirements  previously  imposed  by  the  Board  in  similar 

circumstances.   As  discussed  below,  the  conditions  we  are  imposing  comport  with 

Delta's  request. 

12a/  By  their  terms.  Agreements  CAB  23703-Al,  24010-A2,  24011-Al,  24012-Al  and 

24013-Al  expired  on  June  14.  1974,  and  they  will,  therefore,  be  dismissed  as  moot. 
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nation's  airlines.   Thus,  because  of  the  fuel  shortage,  13/  the  passenger 
capacity  operated  by  the  trunks  decreased  by  four  percenc~between 
first  quarter  1972  and  1974   (from  51  billion  available  seat  miles  to 
A9  billion  ASM's  14/) ,  notwithstanding  that  1974  demand  was  12  percent 
higher  than  in  1972.   While  it  appears  that  fuel  suppliet  available  to 
the  airlines  will  inert  ^-'.e  in  the  months  ahead,  15/  we  continue  to  be 
of  the  "iew  j_6/  that  the  probabilities  are  that  the  increase  will 
not  be  substantial  enough  to  match  demand.  1_7/   Even  the  parties 
opposing  the  proposed  agreements  make  no  claim  that  jet  fuel  supplies 
will  be  sufficient  to  meet  the  carriers'  needs.   Indeed,  the  Depart- 
ment of  Transportation  acknowledges  that  jet  fuel  is  "clearly 
in  short  supply  and  may  continue  in  short  supply."  We  recognize 
that  there  can  be  no  certainty  about  the  future — and  in  current 
circumstances  that  is  particularly  true  about  fuel  supplies.   But 
in  our  view  it  would  be  irresponsible  to  premise  a  decision  herein 
on  the  speculation  that  the  jet  fuel  available  to  the  nation's  air 
carriers  will  be  sufficient  for  their  needs  in  the  months  ahead. 
The  fact  of  the  matter  is  that  there  is  a  fuel  shortage  now.   More- 
over as  we  discuss  further  on  page  7  ,  below,  we  can  promptly  end 
our  approval  of  the  agreements  before  us  should  it  come  to  pass 
that  jet  fuel  supplies  increase  so  substantially  that  all  demands 
for  it  are  met.   Finally,  rejection  of  the  applications  based  on  a 
possibility  that  the  fuel  shortage  may  disappear  would  deprive  the 


J.3^/   In  the  first  quarter  of  1974  none  of  the  applicants  received 

as  much  as  90  percent  of  the  amount  of  fuel  they  used  in  1972 . 

And  at  some  of  the  major  cities  affected  by  the  proposed  agreements 

the  shortages  were  considerably  worse  than  that. 

14/  The  airlines  were  able  to  hold  the  decrease  in  available  seat 

miles  to  4%  notwithstanding  much  greater  decreases  in  fuel  supplies 

due  to  the  use  of  more  fuel  efficient  aircraft  and  fuel  saving 

operational  measures.   See,  £•£■  ,  Appendix  B,  infra. 

15/   In  large  part  because  of  the  lifting  of  the  Arab  oil  embargo: 

see,  e.^.  ,   Order  74-4-149  at  3-4;  c_J_.  39  Fed.  Reg.  15959-I598I  (amendments 

to  FEO's  Mandatory  Petroleum  Allocation  Regulations).   The  amendments 

provide  a  system  for  allocating  increased  fuel  supplies,  but  will  not 

themselves  increase  fuel  for  the  airlines;  and  nothing  in  the  amendments 

or  in  FEO's  discussion  of  them  suggests  that  airline  fuel  supplies 

will  in  fact  be  increased  appreciably. 

16/   See,  e.^.  ,  Order  74-5-18  at  n.  9;  Remanded  Atlanta-Detroit/Cleveland/ 

Cincinnati  Investigation,  Order  74-5-18,  at  2-3  and  n.  5. 

17/  Assuming  that  absent  a  fuel  shortage  the  carriers  would  offer 

sufficient  capicity  to  carry  available  traffic  at  a  55  percent  load 

factor  (see  Order  74-3-81) ,  in  the  period  July  -  December  1974  the 

certificated  carriers  would  need  in  the  neighborhood  of  25  percent 

more  fuel  per  month  than  they  have  been  getting  during  the  first  three 

months  of  19/4  for  domestic  service  (even  after  adjustment  for  seasonal 

variations) .   No  knowledgeable  official  is  predicting  that  the  fuel 

available  to  airlines  will  increase  in  anything  like  that  amount. 


1932 


public  of  the  important  advantages  flowing  from  these  agreements  if  it 
turned  out  (as  we  think  will  be  the  case)  that  the  fuel  shortage  is  not 
yet  behind  us. 

In  Order  73-10-110  we  expressed  our  view  that  because  of  the  nature 
of  airline  economics,  unilateral  action  by  airline  managements  probably 
would  not  result  in  the  most  appropriate  approtionment  of  service  among 
the  nation's  markets  in  the  circumstances  of  a  fuel  shortage,  and  that 
in  such  circumstances  capacity  agreements  enable  the  Board  to  perform 
the  role  of  impartial  arbitrator  on  matters  pertaining  to,  inter  alia, 
the  competing  needs  of  communities  for  airline  service.   We  adhere 
to  that  view,  especially  with  respect  to  the  agreements  here  before  us. 

To  begin  with,  many  of  the  markets  that  are  the  subject  of  the 
agreements  before  us  are  precisely  the  kinds  of  markets  that,  because  of 
of  airline  economics,  would  tend  to  have  more  service  than  the  public 
interest  warrants — particularly  in  a  fuel  shortage  situation.  18/  The 
agreements,  by  raising  the  load  factors  to  reasonable  levels,  thus  will 
serve  to  foster  a  better  allocation  of  scarce  fuel  resources.  19/ 


18/  All  of  the  markets  at  issue  are  highly  competitive.   Moreover,  many 
are  long-haul  markets,  and,  as  discussed  in  the  Board's  Fare  Structure 
decision,  the  fares  in  those  markets  are  such  that  they  encourage  opera- 
tions at  lower  than  average  load  factors.   The  problem  Is  that  at  present 
fare  "taper"  does  not  decline  (as  lengths  of  haul  increase)  as  fast  as 
airline  costs-per-mile  do:   see  Order  7A-3-82.   In  the  Fare  Structure  Case 
the  Board  ordered  the  carriers  to  adopt  fares  more  closely  in  line  with 
costs,  whatever  the  length  of  haul.   Thus  fares  in  the  agreement  markets 
will  change  in  September  (in  general  decreasing  relative  to  short-haul 
fares):   See  Order  7A-5-13.   However  even  after  the  fare  structure 
changes  are  made,  for  reasons  discussed  in  the  Fare  Structure  Case,  the 
fare  structure-cost  structure  relationship  will  continue  to  be  such  as 
to  result  in  long-haul  flights  operating  at  lower  than  average  load 
factors.   (Of  course,  it  should  be  stressed  that  the  Fare  Structure  Case 
is  pending  before  the  Board  on  petitions  for  reconsideration.)   Insofar 
as  changing  fares  immediately  and  in  amount  sufficient  to  deal  with  these 
overcapacity  problems,  that  simply  would  not  work.   See  Order  73-7-147  at 
p.  10  and  Order  74-5-13. 

19/  The  applicants  claim, and  we  concur,  that  the  agreements  will  result 
in  average  load  factors  of  about  60  percent  in  various  agreement  markets 
combined,  for  the  period  June  15  -  September  lA;  and  average  load  factors 
somewhat  above  50  percent  in  the  off-peak  period  of  September  14  - 
December  14.   Average  load  factors  for  particular  markets  are  likely  to 
range  (again  we  are  in  accord  with  the  applicant's  estimates)  between 
about  40  percent  (off-peak  Boston-Los  Angeles)  to  nearly  70  percent 
(during  the  June  -  September  peak  period  in  Philadelphia-Los  Angeles). 
As  indicated  above,  we  consider  such  capacity  levels  reasonable  ones, 
taking  into  account  the  kinds  of  equipment  appropriate  for  various 
markets,  frequency  levels,  and  our  expectation  that  by  the  autumn  of 
1974  fuel  supplies  should  be  substantially  greater  than  they  are  at 
present  although — as  mentioned  earner — still  insufficient  to  meet  all 
demands.  In  addition,  it  should  bp  noted  that,  as  anticipated  in  Order  73-10-lx, 
capacity  reductions  by  the  agreement  carriers  in  their  thin,  monopoly  markets 
have  been  quite  minimal. 
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Concomitantly,  disapproval  of  the  agreements  would  all  too  likely  result 
in  the  applicants  adding  capacity  in  these  markets  to  an  extent  out  of 
keeping  with  the  circumstances  of  the  fuel  shortage.   Secondly,  as  touched 
on  above,  our  power  to  condition  the  agreements  at  any  time  during  their 
existence  enables  the  Board  to  serve  as  a  readily  available  forum  in 
which  capacity  and  scheduling  problems  encountered  by  the  communities, 
shippers  and  travelers  served  by  the  applicants  can  be  dealt  with. 

As  we  have  stated  previously,  capacity  agreements  are  anticompeti- 
tive, and  we  necessarily  bear  this  consideration  in  mind  when  evaluating 
whether  any  such  agreement  is  in  the  public  interest.  20/  However,  as 
we  have  also  previously  dj.scussed,  we  believe  that  the  weight  to  be 
accorded  this  consideration  necessarily  varies  depending  upon  the  impact 
it  is  likely  to  have  on  the  public. 

In  this  regard,  in  Order  73-7-147  we  examined  the  impact  of  capacity 
reduction  agreements  between  the  present  applicants  in  the  transcontinental 
markets  on  the  incentive  of  each  carrier  to  gain  traffic  at  the  expense 
of  its  fellow  agreement  members  and  or.   noncapacity  forms  of  competition. 
Our  decision  in  that  proceeding  to  grant  interim  approval  of  the  capacity 
agreement  there  before  us  was  based  on  a  finding  that  the  form  of  that 
agreement  was  not  such  that  it  would  lessen  carrier  marketing  efforts,  and 
that  during  the  existence  of  earlier  capacity  agreements  in  the  transcon- 
tinental markets,   noncapacity  forms  of  competition  between  the  agreement 
carriers  had  continued  unabated.   By  way  of  example,  we  pointed  to  low 
fares  instituted  in  the  transcontinental  markets  by  the  agreement  carriers 
during  the  course  of  those  earlier  capacity  agreements.   Notwithstanding 
this  earlier  analysis,  none  of  the  parties  have  shown  that  the  capacity 
agreements  that  preceded   the  agreements  we  are  now  considering  had  an 
untoward  impact  on  noncapacity  forms  of  service,  or  on  rates  and  fares, 
or,  indeed,  on  any  form  of   .loncapacity  competition.   And  our  study,  based 
on  information  presently  available,  of  the  applicants'  behavior  in  the 
agreement  markets  during  the  course  of  the  recently  expired  agreements 
is  wholly  in  line  with  our  finr'^'nr  in  Order  73-7-147  on  this  matter. 
(See,  for  example.  Orders  73-8-108  ind  74-3-100,  discussing  low  cost 
fare  proposals  in  a  number  of  uhe  agreement  markets.)  21^1      In  this  same 
vein,  we  are  unaware  of  any  reason  why  the  effect  on  competition  of  the 
agreements  here  at  issue  should  be  different  than  under  the  now- 
expired  agreements. 

Similarly,  there  has  been  no  showing  that  the  proposed  agreements 
will  have  any  untoward  impact  on  competition  between  any  of  the 
applicants  and  other  airlines,  or  on  the  health  of  other  airlines. 


20/   See  in  this  regard  Order  73-7-147,  at  p.  11. 

21/  A  comprehensive  analysis  of  the  impact  on  competition  of  rapacity 
agreements  is  being  undertaken  in  Docket  22908,  and,  of  course,  we 
express  no  views  on  the  conclusions  we  may  come  to  in  that  proceeding 
based  on  the  evidence  developed  there. 


51-146  O  -  75  -  pt.  3  -  17 
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Braniff  and  Northwest,  in  particular,  argue  that  the  agreements 
will  result  in  the  applicants'  having  extra  fuel  resources  that  they  can 
use  in  competitive  efforts  against  other  airlines,  22J      ^°   '^^  con- 
sequent injury  of  Braniff  and  Northwest,  and  that  this  impact  warrants 
disapproval  of  the  proposed  agreements.   We  disagree,  on  several  counts. 

As  discussed  earlier,  and  as  all  parties  agree,  fuel  supplies 
have  increased  (compared  to  the  extreme  shortages  of  this  past  autumn 
and  winter).   The  capacity  increases  of  American  and  United,  of  which 
Braniff  and  Northwest  complain,  are  attributable  in' large  part,  if 
not  wholly,  to  those  increased  fuel  supplies.   Braniff,  however,  com- 
plains that  American's  capacity  increases  in  the  noncapacity  agreement  markets 
to  which  it  refers  are  much  greater  than  in  the  capacity  agreement  markets. 
But  this  disparity  would  be  significant  only  if  the  applicants'  capacity 
additions  in   nonagreement  markets  were  not  in  keeping  with  reasonable 
economic  decisions  on  the  part  of  the  carriers'  managements.   In  this 
light,  in  the  markets  referred  to  by  Braniff  and  Northwest,  we  examined 
load -factor  data,  past  and  proposed  frequencies  and  capacity,  traffic 
growth  in  the  markets,  seasonal  market  fluctuations,  and  other  relevant 
data.   As  we  read  such  data,  it  is  apparent  that  the  capacity  additions 
of  American  and  United  of  which  Northwest  and  Braniff  complain  are 
entirely  reasonable  ones,  and  ones  dictated  by  traffic  and  economic 
criteria.   By  way  of  example,  in  the  long-haul  New  York-Dallas/Fort 
Worth  market  (1,382  miles),  American's  load  factors  have  been  running 
above  60%,  which  is  considerably  higher  than  its  load  factors  in  several 
agreement  markets.   Thus,  load-factor  considerations  alone  are  a  strong 
indication  that  American  would  add  capacity  in  that  market  (in  order 
t«  maximize  revenues  and  profits)  whatever  action  we  might  take  on  the 
agreements  now  before  us.   Further,  there  has  been  no  showing  that  the 
agreements  will  push  load  factors  in  the  agreement  markets  up  to  an 
unreasonable  level,  thereby   freeing  unwarranted  amounts  of  fuel  in 
nonagreement  markets.   To  the  contrary,  we  consider  the  anticipated 
load- factor  levels  in  the  agreement  markets  to  be  appropriate  ones,  as 
discussed  earlier.   Last,  neither  Braniff  nor  Northwest  is  in  such  dire 
financial  shape  that,  notwithstanding  the  fact  that  all  other  public 
interest  consideration  point  toward  approval  of  the  agreement,  protection 
from  the  agreement  carriers'  reasonable  marketing  efforts  is  warranted. 
Rather,  both  Braniff  and  Northwest  are  highly  profitable  carriers,  well 
able  to  compete  vigorously  with  all  comers.  23/ 


22/  We  note  that  the  general  issue  of  the  impact  capacity  agreements 

have  on  competition  between  agreement  carriers,  on  the  one  hand,  and 

nonagreement  carriers, on  the  other,  is  squarely  at  issue  in  Docket 
2290«. 

23/  Braniff  Northwest 

Net  Profit  Net  Profit 

(before  taxes)     Net  Worth  (before  taxes)      Net  Worth 

1974        $34,800,000       $136,400,000  $72,500,000         $546,500,^' 

1973        $23,400,000       $112,600,000  $15,800,000         $498,400,. 

1972        $18,800,000       $  94,300,000  §43,500,000         $484,400, OC 
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Similar  considerations  apply  in  respect  to  the  markets  to  which 
a  recent  Continental  pleading  refers — El  Paso-Dallas,  Chicago-Denver, 
Denver-Los  Angeles,  and  Chicago-Los  Angeles.  24/   (Continental's 
pleading  is  in  the  form  of  a  "complaint,"  in  Docket  26723.)   While 
Continental  does  not  urge  disapproval  of  the  agreements  before  us, 
the  allegations  it  makes  are  relevant  to  the  issue  of  whether  these 
agreements  should  be  approved.   Accordingly  we  have  reviewed  available 
data  rcKarding  Continental's  complaint,  and  have  concluded  that  tlie 
complained  of  actions  provide  no  basis  for  disapproving  the  agreements 
before  us.   Thus  in  three  of  the  markets  the  applicants'  load  factors 
would  almost  surely  go  to  very  high  levels  with  the  arrival  of  the 
summer  months  were  such  capacity  additions  not  made:   See  Appendix  C, 
infra.   In  the  fourth  market,  Chicago-Los  Angeles,  the  capacity  addi- 
tion is  a  routine  peak  season  one  in  keeping  with  a  now-terminated 
agreement  between  Continental  and  United.   In  sum,  as  in  the  case  of 
the  markets  about  which  Braniff  and  Northwest  complain,  the  applicants' 
actions  referred  to  by  Continental  are  wholly  explicable  in  terms  of 
normal,  conservative,  and  appropriate  managerial  actions,  and  show 
no  signs  of  predatory  intent  or  other  unlawful  behavior. 

Ill 

As  we  have  Indicated  above,  we  have  concluded  that  while  the 
agreements  will  result  in  the  operation  of  less  capacity  than  would 
otherwise  be  offered  in  the  agreement  markets,  the  levels  that  will 
result  from  the  agreements  will  be  reasonable  ones  in  the  circum- 
stances of  a  fuel  shortage.  25/  We  also  note  that  with  respect  to 
the  frequency  of  service  being  offered  in  the  agreement  markets,  the 
carriers  have  separated  their  schedules  to  include  both  a  morning 
and  afternoon  or  evening  departure  in  those  markets  where  at  least 
two  nonstop  round-trip  frequencies  are  operated  daily.   (in  Hartford- 
■Los  Angeles  and  San  Diego-Washington,  where  only  one  daily  nonstop 
round-trip  frequency  is  offered,  the  agreement  carriers  have  continued 
to  provide  single  plane  one-stop  service  during  other  periods  of  the 
day.)  26/ 

The  Las  Vegas  and  Cincinnati  parties  argue,  however,  that  capacity 
agreements  have  in  the  past  unduly  limited  service  to  those  cities.   We 
appreciate  the  concern  of  those  cities  27/,  and  we  believe  that  the 
imposition  of  a  condition  to  our  approval  is  warranted  to  assure  that 
even  in  peak  periods,  and  even  if  traffic  increases  faster  than  we  or 
the  applicants  anticipate,  load  factors  do  not  climb  too  high  in  any 


24/  Continental  also  refers  to  actions  by  Frontier  Airlines  that 

are  not  directly  relevant  to  this  proceeding. 

25/  Nonetheless  we  stand  ready  to  require  any  of  the  applicants  to 

alter  its  service  if  it  should  appear  in  light  of  future  circumstances 

that  the  capacity  it  is  offering  in  any  agreement  market  is  unreasonably 

limited  relative  to  the  capacity  being  operated  elsewhere. 

26/  The  Board  will  monitor  service  (nonstop  and  otherwise")  in  the  agree- 
ment markets  to  assure  that  a  reasonable  pattern  of  service  continues. 
27/  However  it  would  not  appear  from  the  proposed  service  to  be  offered 
by  the  applicants  or  from  recent  load -factor  figures  reported  by  the 
carriers  in  their  service  segment  data  reports  that  service  in  the  agree- 
tiieni  markets  involving  those  cities  is  likely  to  be  insufficient. 
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agreement  market.   Accordingly  we  have  determined  to  condition  our  approval  of 
the  agreements  herein  so  that  the  agreement  carriers  will  have  to  add  capacity 
as  necessary  (either  through  extra  sections,  schedule  increases,  or  otherwise) 
in  order  to  assure  that  nonstop  load  factors  within  any  two  month  period  in  any 
agreement  market  average  no  more  than  72  percent.   28/ 

Chicago  asks  that  the  Board  (1)  set  the  projected  seasonal  load  factors 
in  the  Chicago-New  York  market  (67  and  59  percent)  and  the  Chicago-Philadephia 
market  (60  and  5A  percent)  as  maximums  for  the  prime-time  commuting  flights; 
(2)  require  the  carriers  to  provide  the  affected  communities  with  the  monthly 
load-factor  and  flight  data  customarily  required  by  the  Board  in  similar 
circumstances;  and  (3)  disapprove  the  condition  attached  to  Agreement  CAB 
2A010-A1,  affecting  the  New  York-Chicago  market  whereby  United  would  be  permitted 
to  add  a  flight  between  O'Hare  and  LaGuardia  in  exchange  for  the  continued 
deletion  of  its  daily  service  between  Midway  and  LaGuardia. 

We  are  imposing  the  reporting  conditions  requested  by  Chicago.  In  view 
of  the  fact  that  Agreement  CAB  24010-Al  has  expired  and  is,  therefore,  being 
dismissed  herein,  we  need  not  deal  with  Chicago's  request  that  the  condition 
attached  to  that  agreement  affecting  the  New  York-Chicago  market  be  disapproved. 

We  have  determined  not  to  adopt  the  proposal  that  approval  of  the 
agreements  be  conditioned  on  average  load  factors  in  prime-time  flights 
in  the  Chicago-New  York  and  Chicago-Philadelphia  markets  being  kept  no 
higher  than  67  and  60  percent,  respectively.   The  imposition  of  this  condition 
could  result  in  the  bunching  together  of  most  of  the  carriers'  allotted 
capacity  (and  hence  most  of  their  schedules)  during  the  prime  commuting 
hours  in  order  to  operate  within  these  maximum  load  factors.   This  in 
turn  would  result  in  a  gap  of  service  during  noncommuter  hours.   Action 
of  this  nature  would  be  inconsistent  with  the  Board's  goal  of  having 
the  carriers  maintain  a  reasonable  span  of  schedules  throughout 


28/   The  72  percent  load-factor  figure  is  in  line  with  our  earlier  stated 
guideline  that  capacity  reduction  agreements  should  not  lead  to  capacity 
cutbacks  "in  markets  experiencing  load  factors  of  72  percent  or  more." 
Order  73-11-50  at  4.   We  are  utilizing  a  running  two-month  average  because 
of  our  concern  that  requiring  that  average  load  factors  be  based  on  a 
shorter  period — say  one  month — would  be  too  likely  to  unduly  waste  capacity 
if  the  applicants  were  forced  to  greatly  increase  capacity  in  the  last 
days  of  a  month  due  to  a  traffic  surge  in  the  latter  part  of  the  month. 
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the  day,  particularly  in  a  major  connecting  hub  such  as  Chicago.   And 
while  we  could  further  condition  our  approvals  to  require  good  schedule 
spreads  along  with  the  condition  covering  peak-time  load  factors,  that 
would  result  in  unduly  high  levels  of  capacity  being  operated  in  the  two 
markets,  to  the  disadvantage  of  other  communities  depending  on  air 
service  from  the  agreement  carriers.  29/ 

IV 

We  turn  now  to  the  relationship  between  the  agreements  before  us 
and  the  Capacity  Reduction  Agreements  Case  (Docket  22908) .   The  four 
transcontinental  markets  are  covered  by  Agreements  CAB  23703-Al  and  A2. 
Various  parties  complain  that  the  applicants'  efforts  to  obtain  approval 
of  these  capacity  limitation  agreements  on  fuel  grounds  in  Docket 
25990  amount  to  an  unwarranted  short-circuiting  of  the  Board's  decisional 
processes  in  Docket  2290b  (in  which  the  Board  is  considering  a  capacity 
reduction  agreement  covering  the  same  four  transcontinental  markets). 

As  discussed  earlier,  the  terms  of  agreements  here  before  us 
concerning  the  transcontinental  markets  are  much  the  same  as  those 
under  consideration  in  Docket  22908.   In  addition,  the  underlying 
goals  of  the  agreements  at  issue  in  Docket  22908  and  those  under 
consideration  here  are  alike:   improving  the  efficiency  of  the  air 
transport  system  and  the  service  that  that  system  can  provide  to  the 
public.   Nonetheless,  the  considerations  relevant  to  the  public 
interest  in  proposed  capacity  reduction  agreements  are  plainly  dif- 
ferent in  the  circumstances  of  a  fuel  shortage  than  in  times  when  a 
major  matter  of  concern  is  the  operation  by  airlines  of  excessive 
amounts  of  service  (as  was  the  case  when  the  Board  last  passed  upon 
an  agreement  covering  the  transcontinental  markets):   Compare  Order 
73-10-110  with  Order  73-7-1A7.   Thus,  because  there  is  a  fuel  shortage 
now,  we  think  that  the  applicants  were  correct  in  asking  us  to  consider 
their  proposed  agreements  as  means  of  ameliorating  the  effects  of  that 
shortage. 


29/  The  proposed  agreements,  like  their  predecessors,  contain  the 

following  provision:   "In  the  event  of  a  cessation  or  curtailment  of 

service  by  any  party  resulting  from  a  labor  dispute  or  other  cause 

beyond  the  control  of  that  party,  the  limits  set  forth  in  this  Agreement 

shall  be  suspended  during  the  period  of  such  cessation  or  curtailment." 

The  Allied  Pilots  Association  (APA)  argues  that,  because  of  that  clause.  Board 

approval  of  the  agreements  would  add  the  Board's  "imprint  of  sanctity  to 

the  carriers'  action  in  any  labor  dispute  regardless  of  whether  that 

dispute  has  been  precipitated  by  the  carriers'  intransigence,  bad  faith, 

or  outright  violation  of  the  law."  We  disagree,  in  large  part  because 

we  do  not  read  the  provision  the  same  way  APA  does.   As  we  understand 

it,  the  provision  does  not  suggest  that  all  labor  disputes  are  beyond  a 

carrier's  control  or  that  only  labor  disputes  beyond  a  carrier's  control 

will  trigger  the  provision.  Rather,  any  stoppage  due  to  labor  disputes, 

whether  or  not  beyond  the  control  of  a  carrier,  will  free  the  other 

carrier  or  carriers  from  the  restraints  of  the  capacity  agreement.   We 

think  such  a  provision  is  plainly  in  the  public  interest. 
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Notwithstanding  the  above,  we  are  concerned  that  our  approval  of 
the  applications  herein,  coupled  with  the  lapse,  on  March  15,  1974,  of 
the  Board's  interim  approval  of  the  transcontinental  markets  agreement 
in  Docket  22908,  could  prove  potentially  disruptive  to  the  ongoing  Capacity 
Reduction  Agreements  Case.   The  Board  noted  in  Order  74-2-38 
(February  12,  1974),  with  respect  to  approval  of  a  fuel-related  capacity 
agreement  in  the  New  York/Newark-San  Juan  market ,  that  "we  do  not  intend 
by  our  approval  herein  to  limit  in  any  way  the  issues  presently  being 
considered  in  that  case"  (p.  5,  fn.  11).   As  in  Order  74-2-38,  our 
approval  of  the  transcontinental  fuel  agreement  (based  on  different  and 
considerably  narrower  grounds  than  the  questions  at  issue  in  the  pending 
investigation  in  Docket  22908)  is  not  intended  to  vitiate  the  need  for 
an  overall  economic  evaluation  of  capacity  reduction  agreements  in  a 
nonfuel  shortage  context.   Although  interim  Board  approval  of  the 
agreements  in  Docket  22908  has  been  allowed  to  lapse,  we  fully  intend  to 
pursue  that  investigation,  pursuant  to  our  general  investigatory  powers. 

V 

One  issue  the  Board  has  necessarily  considered  with  care  is 
whether  a  hearing  should  be  ordered  on  the  agreements  here  before  us. 
We  have  determined  not  to  order  such  a  hearing.   First,  a  hearing  is 
already  being  held  on  many  of  the  issues  raised  by  the  pending  appli- 
cation:  See  Order  73-7-147,  and  the  Prehearing  Conference  Report  of 
Administrative  Law  Judge  Seaver  in  Docket  22908. 

Second,  we  do  not  foresee  the  fuel  shortage  continuing  over  the 
long  term,  and  our  approvals  of  capacity  agreements  on  fuel  shortage 
grounds  will,  of  course,  end  upon  conclusion  of  the  fuel  shortage, 
as  discussed  below. 

Third,  numerous  capacity  agreements  based  on  the  fuel  shortage 
have  been  approved  by  the  Board,  and  millions  of  passengers  have 
traveled  in  markets  covered  by  the  capacity  agreements.   As  a  con- 
sequence, there  are  already  massive  amounts  of  data  available  about 
the  workings  of  the  agreements,  based  both  on  special  reports  the 
Board  has  required  the  agreement  carriers  to  file  and  on  data  filed 
pursuant  to  normal  Boaia  requirements.   In  this  regard,  the  presently 
proposed  agreements  are  much  the  same  as  their  predecessors.   As  we 
view  the  data  that  portray  the  workings  of  those  predecessors,  and 
in  light  of  their  similarities  with  the  agreements  before  us  now,  we 
can  only  conclude  that  not  only  do  the  agreements  appear  to  serve  important  trans 
nortfltion  needs,  but.  given  the  existence  of  the  hearing  in  Docket  22908,  that  a 
hearing  on  them  would  serve  no  useful  purpose. 

Finally,  we  can  terminate  our  approval  of  the  agreements  at  any 
time  should  it  develop  that  the  agreements  are  having  an  adverse 
effect  to  the  public  interest. 

We  have  also  cv^nsidered  the  likely  environmental  impact  of  the 
agreements,  and  conclude  that  this  is  not  a  major  federal  action 
that  may  have  a  substantial  impact  on  the  quality  of  the  human  environ- 
ment.  This  is  not  the  kind  of  case  that  would  ordinarily  trigger  our 
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environmental  action  procedures,  whether  under  our  existing  rules 

(14  CFR  399.110),  or  under  our  proposed  rules  (PDR-36,  EDR-269,  PSDR-40, 

May  15,  197A) .   Moreover,  in  the  order  in  which  we  previously  approved 

capacity  reduction  agreements  in  19  of  the  markets  that  would  be 

covered  by  the  proposed  agreements  in  this  proceeding,  we  concluded 

that  "it  does  not  appear  that  our  action  .  .  .  will  significantly 

affect  the  quality  of  the  human  environment  within  the  meaning  of  the 

National  Environmental  Policy  Act."   We  noted  there  that  total  levels 

of  service  would  not  be  affected  by  the  agreements,  "and  it  does  not 

appear  from  the  information  available  to  as  now,  that  the  changes  in 

the  nature  of  the  service  cutbacks  resnlring  from  the  agreements  .  .  . 

will  substantially  affect  the  environment.'-'  30/  None  of  the  environmentally 

concerned  agencies,  to  whom  that  order  was  sent,  took  issue  with  that 

finding,  and  no  party  to  the  present  proceeding  claims  that  our  action 

here  triggers  the  requirements  of  the  National  Environmental  Policy  Act. 

In  order  to  effectively  monitor  the  continuation  of  these  agreements 
for  the  extended  period,  jurisdiction  will  be  retained,  pursuant  to  sec- 
tion 412  of  the  Act,  for  the  purpose  of  amending,  modifying  or  revoking 
our  approval  at  any  future  time.   Additionally,  we  shall  require  the 
parties  to  submit  the  monthly  load  factor,  ASM  and  schedule  change 
reports  in  all  markets  affected  by  the  agreements.   If  these  reports  or 
other  information  coming  to  the  attention  of  the  Board  indicate  that  the 
carriers  are  misallocating  fuel  supplies  or  that  for  other  reasons  the 
agreements  may  be  working  to  the  detriment  of  the  public  interest,  the 
Board  will  exercise  its  discretionary  powers  of  review  under  section 
412(b)  of  the  Act .30a  / 

In  sum,  we  conclude  that  in  the  circumstances  of  the  ongoing  fuel  shortage. 
Agreements  23703-A2,  24012-A2,  24013-A2,  24328,  24329  and  24330  will,  if 
conditioned  in  the  manner  we  have  provided,  fulfill  an  important  trans- 
portation need  by  helping  assure  a  more  appropriate  allocation  of  limited 
airline  service.   However,  because  our  approval  of  these  agreements 
hinges  on  the  benefits  of  capacity  reduction  agreements  in  the  cir- 
cumstances of  a  fuel  shortage,  we  will  terminate  the  approval  granted 
herein  upon  a  showing  at  any  time  during  the  life  of  these  agreements  by 
any  interested  person,  or  upon  a  Board  determination  sua  sponte,  that 


30/  For  similar  reasons,  we  have  determined  that  it  would  not  be 
in  the  public  interest  to  impose  labor  protective  conditions:  See  Order 
73-12-32. 

30a/  In  Order  73-10-110  (p.  6),  the  Board  indicated  that  it  wanted 
the  agreement  carriers  to  take  "all  practicable  steps  to  use  their  allocated 
fuel  as  efficiently  as  the  fuel  shortage  warrants."  As  indicated  in 
Appendix  B,  each  of  the  agreement  carriers  has  generally  operated  a  greater 
number  of  systemwide  available  seat  miles  (ASM's)  per  gallon  of  fuel  during 
each  succeeding  month  of  the  agreements. 
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the  applicants  are  able  to  obtain  fuel  in  quantities  sufficient  to  meat 
the  public's  demand  for  air  transportation.  31/ 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.   Pending  final  Board  decision  in  the  Capacity  Reduction  Agreements 
Investigation,  Agreements  CAB  23703-A2,  24012-A2,  24013-A2,  24328,  24329 

and  24330,  be  and  they  hereby  are  approved  subject  to  the  following 
conditions  : 

a.   Within  15  days  after  the  end  of  each  calendar  month  each 
applicant  shall  submit  to  the  Board's  Docket  Section  three  copies 
of  a  report  in  the  form  required  by  Order  72-4-63,  stating  for  each 
total  market  affected  by  the  agreements  (including  satellite  airports 
in  each  market)  32/  and  for  each  flight  flown  therein  (including 
extra  sections),  by  flight  number,  departure  time  and  aircraft 
type,  the  revenue  passengers  carried,  number  of  seats  flown,  and 
load  factor  for  each  day  of  the  week  and  for  the  month;  and  as  an 
attachment  to  that  report,  each  applicant  shall  report  the  number 
of  times  an  aircraft  being  operated  in  any  of  the  agreement  markets 
departed  with  95  percent  or  more  of  its  seats  filled  ;  33/ 


31/  Northwest  asks  that  we  condition  our  approvals  so  that  they  would 
terminate: 

"if  any  of  the  agreeing  carriers  increases  the 
number  of  block  hours  scheduled  on  its  system 
from  the  number  shown  in  the  general  schedule 
for  the  date  on  which  the  agreement  is  implemented." 

We  have  determined  not  to  adopt  the  condition.   As  indicated  earlier, 
airline  fuel  supplies  are  not  now  sufficient  to  meet  demand,   and  we  do  not 
consider  that  it  would  be  in  the  public  interest  to  limit  the  appli- 
cants' additions  to  their  capacity  as  further  fuel  supplies  become 
available.   Northwest  also  asks  that  we  specify  that  our  approvals 
herein  terminate  with  "the  end  of  the  aviation  fuel  crisis."  We  shall 
not  adopt  that  condition.   However,  as  indicated  above,  it  is  our  expecta- 
tion that  we  will  terminate  our  approvals  upon  a  determination  that  fuel 
supplies  are  sufficient  for  the  airlines  to  be  able  to  operate  service 
at  a  level  sufficient  to  meet  the  public's  demand  for  air  transportation. 
Termination  of  the  fuel  shortage  and  of  our  approvals  in  Docket  25590 
might  raise  the  issue  of  whether  any  of  the  agreements  should  be  approved 
on  the  grounds  discussed  in  Order  73-7-147,  pending  completion  of  the 
Capacity  Reduction  Agreements  Case.   We  need  not,  and  do  not,  here  reach 
that  issue. 

32/  For  purposes  of  uniformity,  with  respect  to  the  transcontinental 
markets,  the  carriers  shall  continue  submitting  these  monthly  reports 
in  Docket  2290b. 

33/  For  purposes  of  the  95  percent  reports,  the  applicants  shall  take 
into  account  both  revenue  and  positive  space  nonrevenue  passengers. 
Such  reports  shall  include  flight  numbers. 
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b.   A  copy  of  such  reports  shall  be  served  uDon  each  airnort 
operator  in  the  cities  which  are  the  subject  of  the  report;   ' 

c.   With  28  days  after  service  of  this  order,  each  carrier 
shall  file  with  the  Board's  Docket  Section,  and  shall  provide  to 
each  carrier  requesting  one,  a  report  containing  the  following 
additional  data.   For  each  market: 

(1)  Seats  operated  in  1973  (April  through  December): 

(2)  1973/1974  fuel  use  oy  montn  for  the  system  of  each  carrier, 

(3)  1973/1974  fuel  use  by  month  in  each  agreement  market. 

(4)  Passengers  carried  in  1974  to  date; 

d.  Within  15  days  after  the  '^nd  of  each  conth  each  carrier 
shall  file  a  report  with  the  Board's  Docket  Section  stating,  on 
a  systemwlde  basis,  average  seats  miles  operated  per  gallon 

of  fuel  used,  by  type  of  equipment; 

e.  Each  carrier  shall  maintain  records,  subject  to 
inspection  by  the  Board,  or  by  such  other  persons  as  the 
Board  may  authorize,  the  fuel  used  each  month  by  the  carrier, 
throughout  its  system,  on  a  city-pair  and  flight-by- 
flight  basis  (including  charter  operations); 


^'    Any  schedule  changes  resulting  pursuant  to  the  agreements 
approved  herein  shall  be  reported  to  the  Board  within  15  days  after 
the  end  of  each  month  in  accordance  v.-ith  the  format  in  Appendix  D. 
Copies  of  such  reports  shall  be  provided  to  all  carriers  and 
interested  civic  parties  requesting  them; 

i.     Schedule  deletions  resulting  pursuant  to  the  agreements  herein 
approved  which  occur  at  any  of  the  controlled  high-density  airports,  3^/ 
and  which  result  in  the  vacating  of  slots  allocated  by  the  Airline 
Scheduling  Committees  of  the  respective  airports  pursuant  to  authority 
granted  in  Order  72-11-72,  shall  not  be  refilled  by  the  air  carrier 
applicants,  nor  be  reallocated  to  other  carriers  by  the  Airline  Scheduling 
Committee,  provided,  however,  that  slots  originally  vacated  may  be 
reinstated  by  the  vacating  carrier  to  the  extent  such  carrier  vacates 
another  flight  at  the  same  airport  which  operates  plus  or  minus  three 
hours  of  the  flight  to  be  reinstated;  3^/  ^^nd 


357 Airport  scheduling  agreements  affect  John  F.  Kennedy  International 
Airport,  O'Hare  International  Airport,  Washington  National  Airport  and 
LaGuardia  Airport.   See  Order  72-11-72. 
11/  See,  Order  73-12-32  (December  7,  1973)  at  p.  7. 
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h.   The  agreement  carriers  shall  add  capacity  in  each 
agreement  market,  if  and  when  necessary,  so  thi-^  maximum  load 
factors  shall  not  average  more  than  72  percent  over  any  two- 
month  period  in  any  agreement  market; 

2.  Agreements  CAB  23703-Al,  24010-Al,  24011-Al,  24012-Al  and 
24013-Al  be  and  they  hereby  are  dismissed. 

3.  No  application  for  extension  of  the  agreements  approved 
herein  will  be  entertained  unless  filed  on  or  before  October  30,  1974, 
and  such  application  shall  include  a  justification  based  specifically 
on  the  summer  operations  pursuant  to  the  agreements,  focusing,  inter 
alia,  on  the  data  included  in  the  reports  being  filed  in  this  docket; 

4.  Jurisdiction  shall  be  retained  in  order  to  modify,  amend  or 
revoke  our  approval  at  any  time,  or  take  whatever  other  action  may  be 
deemed  appropriate  in  the  public  interest,  without  a  hearing; 

5.  Copies  of  this  order  shall  be  served  on  the  Departments  of 
Justice  and  Transportation,  the  U.S.  Postal  Service,  ALPA,  APA,  the 

City  of  Chicago,  the  Las  Vegas  and  Cincinnati  Parties,  and  all  certificated 
route  and  supplemental  air  carriers;  and 

6.  Except  to  the  extent  granted  herein,  all  outstanding  requests 
be  and  they  hereby  are  denied. 

This  order  shall  be  published  in  the  Federal  Register. 

By  the  Civil  Aeronautics  Board: 


EDWIN  Z.  HOLLAND 
Secretary 
(SEAL) 

■MirrETTI   /SJTO  WEST,    ^CMBERS,    FILED  THE  ATTACHED  DISSENT. 
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^aNETTI  AND  WEST,  IffiMBERS ,  DISSENTING: 

Since  we  cannot  conclude  that  approval  of  the  present  agreements 
would  conserve  scarce  fuel,  benefit  the  traveling  public,  or  otherwise 
meet  a  serious  transportation  need  or  provide  important  public  benefits,!/ 
we  would  disapprove  the  agreements  because  of  their  clear  and  undisputed 
anti-competitive  effects. 

Approval  of  these  agreements  will  not  result  in  saving  a  single 
gallon  of  fuel,  either  by  the  scheduled  air  transportation  industry  as 
a  whole  or  by  the  three  applicant  carriers  individually.  Fuel  usage  is 
today,  and  will  apparently  be  for  some  time  to  come,  limited  by  the 
Federal  Government's  fuel  allocation  program  and  by  the  willingness  and 
ability  of  fuel  suppliers  to  meet  the  carriers'  allocations.  As  of 
today,  the  carriers  are  using  every  gallon  they  can  lay  their  hands  on. 
They  are  not  stockpiling  or  storing  fuel,  or  turning  any  part  of  their 
allocations  back  to  their  suppliers.  Under  these  circumstances,  there 
can  be  no  claim  that  any  fuel  whatever  is  being  saved  as  a  result  of 
capacity  limitation  agreements. 2/  Every  gallon  that  is  not  used  in 
the  agreement  markets  is  at  once  consumed  in  non-agreement  markets. 
Total  consumption  remains  the  same,  and  will  similarly  remain  the 
same  if  these  agreements  are  disapproved. 


1   Local  Cartage  Agreement  Case,  15  C.A.B.  85O  (1952). 

2/  In  their  original  petition  the  agreement  carriers  claimed 
fuel  savings  amounting  to  I86  million  gallons  in  the  agreement 
markets,  with  no  indication  how  this  figure  was  calculated.  Their 
belatedly  filed  statement  of  methodology  (which  thus  escaped  the 
comment  process)  indicates  that  their  computations  were  made  by 
comparing  presently  planned  schedules  in  each  market  under  the 
agreements  with  those  published  for  the  same  period  in  1973  (or, 
in  the  case  of  the  original  four  transcontinental  markets,  with 
schedules  which  would  produce  the  same  low  load  factors  as  existed 
prior  to  approval  of  the  first  capacity  agreement  in  197l).  This 
assumes,  of  course,  that  if  the  present  agreements  are  disapproved 
the  applicants  will  at  once  reschedule  all  the  excess  flights  they 
formerly  operated  in  these  markets — an  exceedingly  unlikely  assump- 
tion, as  we  point  out  hereinafter.  But  there  is  nothing  to  be 
gained  in  debating  the  point  here,  since  fox-  the  reasons  indicated 
there  will  be  no  overall  fuel  saving  in  any  event. 
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It  is  argued,  however,  that  the  capacity  agreements  are  beneficial 
because  they  enable  the  Board  to  assure  that  the  available  fuel  is  rationed 
fairly  among  the  various  types  of  markets  on  the  agreement  m-rrtprs' 
systems--long-  and  short-haul,  dense  and  lightly  traveled,  competitive 
and  monopoly.  It  is  argued  that  the  carriers,  if  unrestrained  by  these 
agreements,  will  concentrate  their  available  fuel  capacity  in  their 
largest,  longest-haul,  most  competitive  markets,  to  the  neglect  of  the 
remaining  markets  on  their  systems.  We  find  these  arguments  unconvincing 
for  two  major  reasons:   First,  the  agreement  markets  are  too  few  in 
number  and  too  randomly  selected  to  make  the  allegedly  more  equitable 
rationing  process  effective,  even  if  the  underlying  hypotheses  about 
the  carriers'  behavior  were  valid.   Second,  and  more  fundamental,  there 
is  a  lack  of  any  persuasive  evidence  that  the  underlying  hypotheses  are 
valid — that  failure  to  approve  the  agreements  at  this  time  will  result 
in  the  feared  maldistribution  of  fuel  capacity  among  markets,  or  that 
approval  of  the  agreements  will  result  in  any  meaningful  benefits  to 
the  traveling  public. 

The  agreement  markets  are  only  twenty-three  out  of  all  the 
thousands  of  air  travel  markets  in  the  country.  Nor  are  they  the 
top  twenty-three,  either  in  terms  of  length,  traffic  density,  or 
intensity  of  competition.   They  are  not  even  the  top  markets  on  the 
applicants'  systems  by  these  criteria.   Instead,  they  appear  to  be  a 
more  or  less  random  collection  of  markets  in  which  two  or  more  of  the 
three  present  applicants  compete,  selected  merely  because  the  appli- 
cants were  able  to  arrive  at  agreement  concerning  the  volume  of 
capacity  to  be  operated  in  them.  Although  some  major  long-haul 
transcontinental  markets  are  included,  others  are  not ,3/  while  some 
of  the  markets  included  are  relatively  small  U/  and  others  are 
relatively  short-haul .5/  Many  highly  competitive  large  markets  are 
not  covered  by  agreements,  including  of  course  all  markets  in  which 
carriers  other  than  the  applicants  compete.   In  view  of  these 
vagaries  in  the  inclusion  and  exclusion  of  markets,  all  of  the 
majority's  generalizations  about  the  supposedly  unique  character- 
istics of  dense,  long-haul,  highly  competitive  markets  have  little 
to  do  with  the  random  collection  of  markets  actually  involved  in 
the  agreements  now  before  the  Board.  And  even  if  we  focus  only 
on  those  of  the  agreement  markets  which  are  in  fact  dense,  long- 
haul,  and  highly  competitive,  they  are  so  few  in  number  that  the 


3/  E.g.,  New  York-Seattle,  Chicago-Los  Angeles,  New  York- 
Dallas,  Atlanta-Los  Angeles,  New  York-Miami. 

y     E,£. ,  Washington/Baltimore-San  Diego,  Boston/Philadelphia- 
San  Francisco,  Hartford-Los  Angeles. 

5/  E.g.,  New  York-Dayton/Cincinnati,  Philadelphia-Chicago. 
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supposedly  beneficial  effects  of  the  hypothesized  redistribution  of 
fuel  capacity  would  be  barely  significant  in  the  overall  picture,  even 
if  c  ■"  rD2J.eagues'  hypotheses  about  the  carriers'  competitive  behavior 
were  borne  out  by  the  evidence. 

Our  more  fundamental  objection,  however,  is  that  these  hypotheses 
will  not  bear  scrutiny  when  applied  to  the  actual  present  situation. 
There  was  a  strong  argument  for  the  initial  approval  of  fuel-related 
capacity  agreements  in  these  markets,  since  the  need  for  immediate  fuel 
savings  was  urgent,  and  since  it  is  undoubtedly  more  difficult  and 
risky — and  therefore  slow — for  a  carrier  to  make  substantial  unilateral 
schedule  cuts  in  a  competitive  market  than  it  is  in  one  where  the  car- 
rier has  a  monopoly  or  is  overwhelmingly  dominant.   In  such  a  situation, 
considerable  inertia  attaches  to  existing  schedules  in  the  competitive 
market,  and  the  need  for  rapid  action  made  reliance  on  natural  market 
forces  impractical. 6/ 

But  the  present  situation  is  completely  different.  The  former 
excess  flights  in  the  agreement  markets  have  been  eliminated,  and  the 
question  now  is  whether  failure  to  approve  the  present  agreements 
would  cause  these  flights  to  be  reintroduced.  Logically,  inertia 
ought  to  be  all  on  the  other  side  at  this  point.  Adding  flights  in 
the  agreement  markets  would  require  the  removal  of  flights  elsewhere — 
no  doubt  to  the  accompaniment  of  much  civic  protest — and  with  load 
factors  sharply  up  because  of  system-wide  fuel-related  cutbacks,  the 
applicants  probably  have  few  if  any  under-utilized  flights  elsewhere 
on  their  systems  that  could  be  diverted  to  the  agreement  markets  at 
productive  hours  of  the  day. 

What  could  a  carrier  hope  to  gain?  It  could  hardly  hope  to 
increase  its  market  share  in  an  agreement  market,  since  its  competitor 
or  competitors  would  probably  match  its  schedule  increases;  it  would 
in  any  event  lower  its  average  load  factor  and  thus  dilute  profits  (or 
increase  losses)  in  the  agreement  market;  and  it  would  gain  ill-will 
and  quite  possibly  lose  traffic  in  the  non-agreement  market  from  which 
capacity  and  fuel  were  diverted.  What  rational  motive  could  a  carrier 
have  to  add  unneeded  capacity  in  an  agreement  market  under  these 


^7  Based  on  this  consideration,  one  of  us  (Member  Minetti) 
took  the  view  in  concurring  in  Order  73-7-1^7  that  tentative 
approval  of  the  four-market  transcontinental  agreement  might  save 
as  much  as  one  million  gallons  of  fuel  a  month  during  the  adjust- 
ment period--a  far  cry  from  the  l68  million  gallons  claimed  by 
the  applicants  here.  At  that  time,  it  should  be  noted,  there  was 
no  federal  fuel  allocation  program  to  put  a  ceiling  on  overall 
fuel  consumption. 
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circumstances?  7/  It  is  safe  to  assume,  we  think,  that  no  such  action 
would  be  taken  unless  a  genuine  public  demand  for  additional  schedules 
were  felt. 

Moreover,  although  the  Board's  earlier  approval  of  these  agreements 
expired  on  March  15,  I97I+  (with  respect  to  the  four  original  transcon- 
tinental markets)  and  April  28,  1971+  (with  respect  to  the  remaining  19 
markets  at  issue),  thus  leaving  the  carriers  free  to  increase  capacity 
in  these  markets  at  will,  none  of  them  have  in  fact  taken  any  steps  to 
increase  capacity  beyond  the  levels  contemplated  in  the  new  agreements, 
although  several  months  have  now  passed  during  which  no  enforceable, 
Bdard-approved  agreements  have  been  in  effect.   This  strongly  suggests 
to  us  that  further  Board  approval  of  the  agreements  is  not  at  all 
necessary  to  assure  the  observance  of  reasonable  restraint  by  these 
carriers  in  the  volume  of  capacity  they  will  offer  in  the  agreement 
markets.   By  the  same  token,  it  would  appear  that  the  applicant  car- 
riers are  also  observing  reasonable  capacity  restraint  on  a  unilateral 
basis  in  the  numerous  other  markets  where  they  compete  but  which  are 
not  suDJect  to  capacity  agreements;  at  least,  we  are  aware  of  no  con- 
vincing evidence  to  the  contrary. 

Finally,  a  farther  and  to  us  convincing  test  of  whether  these 
agreements  are  required  in  the  public  interest  is  furnished  by  the 
behavior  of  the  other  carriers  in  the  industry  during  the  current 
fuel  crisis.  Many  of  these  other  carriers  serve  large,  long-haul, 
competitive  markets,  just  as  the  applicants  do.  We  may  ask:   have 
these  other  carriers,  then,  allocated  their  limited  fuel  resources 
in  the  inequitable  and  wasteful  manner  feared  by  our  colleagues, 
operating  numerous  unneeded  flights  in  major  competitive  markets 
while  starving  their  smaller  noncompetitive  markets  for  service? 

77  The  majority  points  to  the  fact  that  the  domestic  fare 
structure  produces  a  lower  break-even  load  factor  on  long-haul 
flights,  and  thus  may  tempt  carriers  to  operate  such  flights  at 
lower  load  factors.   The  Board's  DPFI  Phase  9  decision  was  certainly 
never  intended  to  encourage  the  provision  of  unneeded  capacity  in 
long-haul  markets;  on  the  contrary,  long-ha'ol  fares  were  left  slightly 
above  the  cost  line  for  the  sole  and  express  purpose  of  compensating 
for  the  fact  that  short-haul  fares  are  set  somewhat  below  cost  since 
surface-travel  competition  assertedly  makes  it  difficult  for  these 
fares  to  bear  their  full  cost  burden.   If,  instead,  the  present  fare 
■  structure  and  that  proposed  in  Phase  9  simply  encourage  the  provision 
of  unneeded  long-ha'ol  flights,  thereby  wasting  scarce  fuel,  then  the 
fare  structure  should  be  further  modified  at  once.  With  all  respect, 
we  do  not  understand  our  colleagues'  statement  that  this  "simply 
vrould  not  work"  (Order,  footnote  I8).   The  Fare  Structure  Case  is 
still  before  the  Board  on  reconsideration,  and  thus  remedial  action 
could  be  taken  promptly  without  a  new  hearing. 
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All  carriers  have  had  to  make  major  cutbacks,  but  we  know  of  no 
evidence  that  they  have  behaved  in  any  such  irresponsible  fashion 
as  that  feared  by  our  colleagues. 8/  On  the  contrary,  schedule 
cutbacks  throughout  the  industry  appear  to  have  been  made  largely 
across  the  board,  with  every  effort  being  made  to  preserve  reasonable 
levels  of  service  in  the  smaller  and  less  competitive  markets.  We  see 
no  evidence  that  the  agreement  carriers  have  performed  materially  better 
than  the  non-agreement  carriers  in  this  regard. 

Our  ultimate  difficulty  with  the  Board's  rationale  for  approving 
these  agreements  is  that  we  seriously  doubt  that  -the  representatives 
of  three  large  carriers  sitting  down  over  a  negotiating  table,  or  this 
Board  Scrutinizing  their  handiwork,  can  over  the  long  run  devise  a 
pattern  of  scheduling  for  the  23  agreement  markets ,  or  for  the  many 
thousands  of  other  domestic  air  travel  markets,  which  will  better 
serve  the  traveling  public  than  the  patterns  of  scheduling  which  will 
evolve  from  unilateral  decisions  of  carrier  managements  influenced  by 
natural  market  forces.   It  has  long  been  a  fundamental  part  of  our 
national  economic  philosophy  that  open  and  vigorous  competition, 
unhampered  by  agreements  in  restraint  of  trade  such  as  these,  can 
be  counted  on  in  the  great  majority  of  situations  to  produce  the  most 
efficient  allocation  of  economic  resources  and  the  maximum  overall 
satisfaction  of  consujiier  demands — far  better,  in  fact,  than  what  will 
be  produced  either  by  agreement  of  a  cartel  or  by  decree  of  regulators 
in  Washington.   It  is  because  of  this  philosophy,  we  believe,  that 
Congress  withheld  from  this  Board  any  general  power  to  dictate  airline 
scheduling,  and  made  "competition  to  the  extent  necessary  to  assure 
the  development  of  an  air-transportation  system"  one  of  the  Board's 
guiding  criteria  in  Section  102  of  the  Act. 

It  is  true  that  situations  may  sometimes  arise  where  particular 
circumstances  require  a  departure  from  the  competitive  ideal.   Such  a 
situation  undoubtedly  arose  in  the  early  stages  of  the  fuel  crisis 
where  rapid  and  coordinated  schedule  cutbacks  were  necessary.  But 
at  the  present  time,  with  fuel  availability  gradua3-ly  improving 
again — although  we  do  not  mean  to  suggest  that  the  fuel  shortage 
is  wholly  a  thing  of  the  past--we  believe  the  available  evidence 
shows  that  from  this  point  on,  at  least  as  far  as  the  markets  here 
involved  are  concerned,  natural  economic  forces  can  be  relied  on 
to  produce  a  pattern  of  scheduling  which  will  best  serve  the  public 
interest. 


5/~  It  is  extremely  significant,  we  think,  that  Continental's 
withdrawal  from  the  capacity  agreement  in  the  very  large,  long-haul, 
extremely  competitive  Chicago-Los  Angeles  market — one  theoretically 
much  more  susceptible  to  overscheduling  than  most  of  those  here  at 
issue — has  not  been  followed  by  any  recurrence  of  the  former  excess 
capacity  situation  in  that  market.  This  fact  strengthens  our  view 
that  maintaining  schedule  cutbacks  by  unilateral  carrier  action, 
v7ithout  an  agreement,  is  much  easier  than  making  them  unilaterally 
in  the  first  instance. 
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Our  colleagues  appear  to  believe,  however,  that  the  operation  of 
economic  laws  has  been  suspended  for  the  duration  of  the  fuel  shortage. 
They  seem  to  think  that  the  three  largest  carriers  in  the  industry, 
unless  restrained  by  scheduling  agreements  supervised  by  this  Board, 
will  plunge  into  suicidal  new  scheduling  wars  in  a  comparative  handful 
of  markets  while  neglecting  their  public  service  responsibilities  (and 
profits)  elsewhere  on  their  systems.  They  seem  to  think  that  the  car- 
riers will  use  their  limited  fuel  allocations  to  schedule  flights  in 
the  agreement  markets  for  which  there  is  no  pressing  public  demand, 
and  which  would  operate  at  unprofitably  low  load  factors,  rather  than 
flights  in  other  markets  which  are  genuinely  needed  and  would  operate 
much  more  profitably. 

We  simply  do  not  believe  that  any  of  these  things  are  likely  to 
happen.  We  think  that  disapproval  of  the  agreements  will  be  followed 
by  continued  restraint  in  the  agreement  markets,  except  as  genuine 
public  needs  for  additional  service  may  from  time  to  time  be  felt. 
We  think,  in  fact,  that  the  applicants'  scheduling  behavior  in  the 
agreement  markets  will  be  as  reasonable  as  our  colleagues  insist  it 
has  been  in  the  non-agreement  markets  as  to  which  Braniff  and  North- 
west have  made  complaint. 2/ 


27  It  would  appear  that  the  applicants  have  behaved  as  vigorous 
scheduling  competitors  in  these  markets,  and  that  Braniff  and  Northwest 
have  done  the  same,  all  in  response  to  perceived  public  demands  for 
improved  service.  We  have  no  criticism  to  make.  What  we  find  objec- 
tionable is  that  these  agreements  will  have  the  effect  of  changing  the 
terms  of  the  competition,  i.e.,  American  can  compete  more  vigorously 
with  Braniff  in  the  New  York -Dallas  market,  for  example,  when  the 
agreements  shield  it  against  any  possibility  of  scheduling  competi- 
tion by  United  and/or  TWA  in  the  New  York-Los  Angeles  and  New  York- 
Phoenix  markets . 

As  for  the  majority's  conclusion  that  the  complainants  have 
not  shown  that  the  applicants  have  shifted  fuel  or  capacity  from 
the  agreement  markets  to  certain  non-agreement  markets,  the  reason- 
ing employed  simply  shows  the  virtual  impossibility  of  ever  demon- 
strating any  such  shift  to  the  Board's  satisfaction.  Tae   idea  that 
fuel  or  capacity  can  be  specifically  traced  from  one  market  to 
another  on  a  carrier's  far-flung  system  during  a  psriod  of  frequent 
and  unpredictable  schedule  changes  would  appear  to  be  a  delusion. 

•If  we  credited  the  applicants'  basic  assumption  that  only  the 
present  agreements  stand  between  them  and  restoration  of  all  the 
previously  eliminated  schedules  in  the  agreement  markets,  then  in 
a  broad  sense  an^  added  flights  in  non-agreement  markets  could  be 
attributed  to  the  effects  of  the  agreements.  As  it  happens,  how- 
ever, we  reject  the  basic  assumption,  and  consequently  find  no 
basis  for  making  such  an  attribution. 
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In  view  of  the  foregoing  conclusions,  we  see  no  basis  in  the 
evidence  or  in  policy  considerations  for  further  approval  of  these 
agreements.   Tney  should  accordingly  be  disapproved. 


I  si     G.  JOSEPH  ^ttMET^I 
/s/  LEE  R.  WEST 


51-146  O  -  75  -  pt.  3  -  18 
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SUMMARY  OF  ANSWERS  FILED 

The  City  of  Chicago  opposes  the  applications  on  the  grounds  that 
unilateral  restraint  will  effectuate  the  same  results,  particularly  since 
the  carriers  now  have  a  definite  limit  on  fuel  allocation.   Additionally, 
Chicago  argues  that  the  carriers  should  be  required  to  provide  the  affected 
communities  with  the  same  monthly  flight  and  load- factor  data  required  by 
Orders  72-4-63,  73-7-147  and  74-1-41. 

ALPA  also  opposes  the  applications.   It  argues  that  the  carriers  have 
not  been  forthcoming  in  the  processing  of  their  application  in  Docket  22908. 
Furthermore,  ALPA  asserts  that  the  carriers  are  attempting  to  avoid  the  deci- 
sional '  processes  of  the  hearing  proceeding  by  seeking  a  series  of  short- 
term  approvals  of  these  agreements,  and  that  any  approval  of  the  agreements 
should  include  appropriate  labor  protective  conditions. 

DOT  opposes  the  applications.   It  argues  that  the  carriers  have  matched 
capacity  to  existing  fuel  supplies  and,  therefore,  the  agreements  are  no 
longer  required.   DOT  also  asserts  that  the  anticipated  load  factors  in  the 
agreement  markets,  which"  they  allege  are  not  unreasonable,  can  be  obtained 
by  proper  fare  adjustments  without  the  need  for  anticompetitive  agreements. 
It  also  requests  that  the  carriers  submit  load -factor  reports  concerning  all 
of  the  markets  under  consideration.   (This  request  is  granted  in  ordering 
paragraph  1(a).) 

DOJ  likewise  opposes  the  applications.   It  argues  that  the  agreements 
merely  maintain  the  status  quo  in  these  markets  and  do  not  leave  room  for 
allocation  of  capacity  dictated  by  public  need,  especially  in  light  of 
seasonal  traffic  demands.   In  addition,  DOJ  states  that  the  agreements 
may  well  produce  a  greater  reduction  in  flight  frequency  in  the  agreement 
markets  so  the  carriers  can  maintain  greater  flexibility  in  nonagreement 
markets. 

Northwest  also  opposes  the  applications.   It  urges  disapproval  of  the 
transcontinental  markets  agreement  on  the  grounds  that  the  carriers  have 
shifted  the  rationale  for  approval  from  economics  to  energy.   Moreover, 
Northwest  alleges  that  the  agreements  constitute  an  acquisition  of  control 
by  each  participating  carrier  of  the  other  participating  carriers  through 
mutual  and  reciprocal  restraint  of  competition  by  reduction  of  schedules 
and  capacity,  and,  therefore,  a  hearing  under  section  408  is  required 
before  the  agreements  can  be  approved.   Furthermore,  Northwest  has  recently 
filed  a  complaint  against  United  in  Docket  26785  alleging  that  United  is 
in  violation  of  past  Board  orders  by  increasing  capacity  in  certain  non- 
agreement  markets. 
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APA  also  opposes  the  applications.   It  argues  that  the  agreements 
are  no  longer  needed  to  satisfy  emergency  needs.   It,  furthermore, 
cautions  the  Board  with  respect  to  the  provision  of  the  agreements  relating 
to  a  suspension  of  the  limitations  because  of  a  labor  dispute  "beyond  the 
control  of  the  carrier." 

Braniff  opposes  the  second  application.   In  support  of  its  position 
it  points  to  American's  proposal  to  add  170  daily  departures  effective  June  15, 
1974  and  asserts  that  such  schedules  will  be  primarily  added  in  nonagreement 
markets  inflicting  incalculable  competitive  harm  on  nonagreement  carriers. 

The  Cincinnati  Parties  oppose  Agreement  2A3328  insofar  as  it  relates 
to  the  New  York-Cincinnati  market.   They  argue  that  the  fuel  crisis  has 
passed  and,  therefore,  the  agreement  carriers  cannot  justify  the  anticipated 
71%  load  factor  in  this  market  for  the  April  29- June  14,  1974  period.   In 
addition,  they  assert  that  the  New  York-Cincinnati  market  is  particularly 
susceptible  to  a  diversion  from  surface  traffic  which  would  result  in 
even  higher  load  factors. 

The  Las  Vegas  Parties  oppose  Agreement  CAB  24013-A2  insofar  as  it 
affects  the  New  York-Las  Vegas  and  Chicago-Las  Vegas  markets.   They  contend 
that  the  anticipated  summer  load  factors  of  63%  and  61%,  respectively^ will 
probably  be  exceeded  as  they  were  in  the  Denver-Las  Vegas  market  and  that, 
in  terms  (ft   tourist  revenue,  the  city  of  Las  Vegas  will  sustain  immense 
loses. 

Delta  urges  that  approval  of  the  agreements  be  conditioned  to  include 

a  restriction  against  the  use  of  freed  capacity  ia  nonagreement  markets  as 
well  as  the  appropriate  reporting  requirements  included  in  previous  orders. 
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ASM'S  OPERATED  PER  GALLON  OF  FUEL  USED 


NOV. 

DEC. 

JAN. 

FEB. 

MAR. 

CARRIER  AND   EQUIPMENT 

1973 

1973 

1974 

1974 

1974 

American 

B747 

40.50 

41.35 

40.50 

45.91 

49.00 

DC-IO 

43. 94 

43.84 

44.20 

44.97 

46.02 

B- 707-123 

28.15 

28.89 

29.15 

29.91 

29.91 

B707-323B 

32.81 

32.05 

32.70 

34.39 

34.39 

B727-23 

25.24 

25.55 

24.99 

25.84 

25.72 

B727-223 

31.45 

31.35 

31.49 

32.33 

32.24 

B707-323C- 

■PSGR 

30.90 

30.64 

32.27 

32.92 

32.92 

TWA   (Domestic) 

B747-131 

35.67 

39.82 

42.90 

40.50 

1/ 

42.91 

L-1011 

30.33 

40.19 

36.42 

35.49 

36.63 

B707-100B 

27.06 

33.73 

32.57 

33.06 

32.83 

B707-300 

20.93 

28.98 

29.35 

23.65 

1/ 

32.37 

B707-300B 

19.43 

34.48 

. 32 . 77 

28.73  1/ 

31.64 

B707-300C 

PSGR 

19.65 

18.43 

38.63 

35.06 

34.61 

B 72 7-100 

22.52 

26.64 

25.28 

25.23 

26.59 

B727-100c/6C 

23.67 

26.80 

25.88 

25.69 

27.23 

B727-200 

28.38 

31.28 

31.65 

32.34 

31.91 

DC-9-10 

23.80 

24.51 

23.51 

24.05 

25.20 

CV-880 

17.97 

20.29 

18.07 

17.48 

18.08 

ll     These  domestic  decreases  in  ASM's  from  Janiiary  to  February  were  compensated 
by  increases  in  TWA's  international  services  to  48.01  (B747),  33.98  (B707-300) 
and  37.15  (B707-300B) . 
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NOV. 

DEC. 

JAN.             FEB. 

MAR. 

CARRIER  AND   EQUIPMENT 

1973 

1973 

1974            1974 

1974 

United 

B7A7 

45.84 

45.72 

45.18          45.87 

46.08 

DC- 10 

46.87 

47.02 

46.43         47.52 

47.59 

DC-8-62 

32.36 

31.06 

30.69          32.38 

33.16 

DC- 8-61 

36.16 

36,76 

36.21          37.61 

37.76 

DC-8-20/30 

24.05 

24.28 

16.89          24.34 

25.07 

DC-8-50 

30.49 

29.28 

30.71          31.68 

31.83 

B-72 7-200 

33.00 

33.63 

33.36   11   34.13 

34.34 

B-727-100 



30.10 

29.51   3/   30.47 

30.83 

B737 

31.21 

31.11 

30.05          30.62 

31.10 

11     Reported  in  January  as  B-72 7. 

_3/  Reported  in  January  as  B727-100QC. 
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The  following  information  Is  supplied  in  respect  to  the  markets  to 

which  Continental  refers,  in  Docket  26723,  Insofar  as  those  references 

are  to  markets  served  by  AmerlCHn,  TWA,  or  United. 


I.  El  Paso-Dallas 

The  two  eastbound  additions  of  American,  which  bring  to  balance  the 
number  of  daily  round-trip  frequencies,  were  added  in  October  and  November, 
1973,  prior  to  Board  approval  of  the  twenty-market  fuel-related  agreements. 
Moreover,  the  load  factors  of  American  ll   for  the  first  quarter  of  1974 
(as  compared  to  1973)  indicate  that  the  additions  are  in  response  to 
increased  traffic  demand. 

II.  Chicago- Denver 

Similarly,  the  one  round-trlp-per-day  addition  of  TWA  (in  a  market  with 
18  daily  round  trips)  Is  in  response  to  a  load-factor  percentage  approximately 
10  percentage  points  higher  than  in  1973.  (i.e.  March  1973-52.4;  March  1974- 
63.62) 


IT 


1973  1974  - 

Jan.    57.12  Jan.    64.96 

Feb.    51.57  Feb.    63.44 

Mar.    54.6°  Mar.    68.22 
Apr.    58.73 
May     59.38 
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III.  Denver-Los  Angeles 

For  the  lirst  three  months  of  197A,  the  average  load  factor  for  United 
was  approximately  69.81  percent.   This  compares  with  a  1973  three-month 
average  of  48.0  percent.   Moreover  the  summer  quarter  averages  In  1973  were 
almost  20  percentage  points  higher  than  the  first  quarter,  which,  in  view 
of  this  year''s  experience  so  far,  justifies  the  additions  by  aircraft  sub- 
stitution of  United. 

IV.  Chicago-Los  Angeles 

United' s  capacity  in  1974  is  only  two  seats  Tni-.T-e  per  week 
than  had  been  agreed  upon  by  American,  Continental,  TWA 
and  United  in  a  capacity  reduction  agreement  approved  by  the  Board  in 
Order  74-1-21.   The  dallv  caoacitv  belne  offprpH  hv  Tin-itP'i 
in  the  summer  of  1974  is  approximately  14%  less  than  in  the  summer  of 
1973. 


21   Continental  has  terminated  this  agreement  by  letter  dated  January  25,1974. 
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UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C, 


Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  31st  day  of  January,  1975 


Order  75-1-140 


Joint  application  of 

AMERICAN  AIRLINES,  INC. 
TRANS  WORLD  AIRLINES,  INC., 
AND  UNITED  AIR  LINES,  INC. 

for  approval  of  capacity  agreements  to 
implement  the  fuel  allocation  program. 


Docket  25990 
Agreements  C.A.B.  24827, 
2A828,  24829,  24830, 
24831  and  24832 


ORDER  APPROVING  AGREEMENTS 


By  joint  application,  American  Airlines,  Inc.  (American),  Trans 
World  Airlines,  Inc.  (TWA),  and  United  Air  Lines,  Inc.  (United)  request 
approval  pursuant  to  section  412  of  the  Federal  Aviation  Act  of  1958, 
as  amended,  (the  Act)  of  six  agreements  limiting  capacity  in  23  markets  1/ 
for  the  period  February  1,  1975  through  June  14,  1975.   The  agreements 
were  negotiated  pursuant  to  authority  granted  by  Order  74-11-35,  Novem- 
ber 7,  1974,  authorizing  inter-carrier  discussions  concerning,  inter  alia, 
extension  of  the  fuel-related  capacity  limitation  agreements  approved  in 
Order  74-7-105,  July  24,  1974. 


\l      The  markets  and  agreements  to 
Agreement  C.A.B.  24827 
American,  TWA,  and  United 
New  York/Newark-Los  Angeles 
New  York/Newark-San  Francisco 
Washington/Baltimore-Los  Angeles 
Chicago-San  Francisco 

Agreement  C.A.B.  24828 
American,  TWA  and  United 
Philadelphia-Los  Angeles 
Detroit-Los  Angeles 
Hartford-Los  Angeles 
Boston-Los  Angeles 
Cleveland-Los  Angeles 

Agreement  C.A.B.  24829 
American  and  TWA 
New  York-Cincinnati 
New  York-Dayton 
Chicago-Phoenix 


which  they  relate  are  as  follows: 
Agreement  C.A.B.  24830 
American  and  United 


Chicago-San  Diego 
Washington-San  Diego 

Agreement  C.A.B.  24831 

TWA  and  United 

Boston-San  Francisco 

Philadelphia-San  Francisco 

Washington/Baltimore-San  Francisco 

New  York-Denver 

Washington-Denver 

New  York-Las  Vegas 

Chicago-Las  Vegas 

Philadelphia-Chicago 

Agreement  C.A.B.  24832 
American,  TWA  and  United 
New  York-Chicago 
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In  support  of  their  application,  the  joint  applicants  state, 
inter  alia,  that  the  form  and  substance  of  the  agreements  are  similar 
to  earlier  agreements  approved  in  this  docket;  with  a  few  exceptions, 
capacity  levels  will  be  unchanged  from  last  year's  off-peak  level;  If 
the  load  factors  projected  in  each  agreement  market  fully  meet  the 
criteria  established  by  the  Board  for  fuel  restraint  agreements;  Zl 
current  jet  fuel  allocations  are  at  the  same  100  percent  of  1972  levels 
as  when  the  Board  initially  approved  fuel  restraint  agreements  in 
Order  73-10-110,  but  foreign  as  well  as  domestic  carriers  now  have  the 
right  to  draw  on  the  domestic  jet  fuel  pool;  the  coal  strike  combined 
with  a  predicted  unusually  severe  winter  will  adversely  affect  the 
supply  of  middle  distillate  fuels;  the  international  fuel  situation 
shows  no  sign  of  improvement ;  the  Board  has  already  approved  capacity 
agreements  in  numerous  international  markets  for  the  winter  of  1975; 
the  agreements  benefit  both  the  agreement  carriers  and  the  traveling 
public  by  enabling  the  carriers  to  raise  load  factors  in  the  agreement 
markets  to  levels  approximating  those  attained  on  the  remainder  of 
their  systems,  thereby  allowing  the  carriers  to  continue  to  offer 
more  services  on  nonagreement  routes  than  would  otherwise  be  possible; 
the  agreements  will  save  over  110,000,000  gallons  of  fuel  during  their 
4-1/2  month  term;  the  applicants  will  not  use  released  capacity  to 
increase  competition  with  other  carriers;  and  all  three  carriers  will 
again  ground  aircraft  this  winter  because  of  lack  of  fuel,  kj 

Answers  in  opposition  to  these  agreements  have  been  filed  by 
Frontier  Airlines,  Inc.,  the  City  of  Chicago,  the  Las  Vegas  Parties, 
the  Cincinnati  Parties,  Northwest  Airlines,  Inc.,  the  National  Air 
Carrier  Association  (NACA) ,  the  Department  of  Transportation, 

2/ The  following  changes  have  been  made  from  the  September  15- 
December  14,  1974  level:   New  York-San  Francisco,  eleven  percent 
reduction  in  seats;  Chicago-San  Francisco,  six  percent  reduction  in 
seats;  Detroit-Los  Angeles,  substitution  of  one  narrow-body  for  one 
wide-body;  Cleveland-Los  Angeles,  elimination  of  one  narrow-body; 
Chicago-Las  Vegas,  substitution  of  two  wide-bodies  for  two  narrow- 
bodies;  New  York-Denver,  two  additional  narrow-bodies  weekly; 
Chicago-Phoenix,  February  1-April  14,  substitution  of  two  wide- 
bodies  for  two  narrow-bodies,  April  15-June  14,  substitution  of 
two  narrow-bodies  for  two  wide-bodies. 

_3/  The  projected  industry  load  factor  for  all  markets  combined  is 
55  percent  and  the  highest  projected  load  factor  is  66  percent  in  the 
Chicago-Las  Vegas  market.  The  carriers  assume  no  traffic  growth  in 
any  market  except  for  Chicago-Las  Vegas  in  which  10  percent  growth 
was  assumed. 

kj  As  of  February  1,  1975,  American  expects  to  have  grounded  four 
B-747's;  TWA  will  have  grounded  three  L-lOll's,  one  B-747,  and  one 
B-707;  and  United  will  have  grounded  15  DC-8's. 
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Braniff  Airways,  Inc.,  Delta  Air  Lines,  Inc.,  the  Department  of 
Justice,  the  Airline  Pilots  Association  (ALPA) ,  _5/  Continental  Air 
Lines,  Inc.,  and  the  State  of  Maryland.  6^/   These  answers  are  sum- 
marized in  Appendix  A,  as  are  the  consolidated  replies  of  American 
and  TWA. 

In  general,  the  answers  in  opposition  to  these  agreements  are  based 
on  five  major  contentions:   (1)  approval  of  the  agreements  would  be 
contrary  to  the  Initial  Decision  in  the  Capacity  Reduction  Agreements 
Case  _7/  and  would  constitute  prejudgment  of  that  case;  (2)  the  agree- 
ments are  not  needed  as  no  fuel  shortage  currently  exists  and  the 
applicants  appear  to  have  ample  fuel  to  operate  without  the  benefit 
of  capacity  agreements  over  the  peak  holiday  period;  8^/  (3)  the  agree- 
ments will  not  result  in  any  saving  of  aviation  fuel  as  any  fuel  not 
used  in  the  agreement  markets  will  be  used  in  other  markets  to  the 
detriment  of  competing  nonagreement  carriers;  (4)  the  schedule 
reductions  resulting  from  approval  of  these  agreements  will  adversely 
affect  the  traveling  public;  and  (5)  the  applicants  have  failed  to 
provide  justification  based  specifically  on  summer  operations  and 
specific  information  describing  the  actual  amount  of  fuel  that  will  be 
saved  within  the  agreement  markets  as  required  by  previous  Board 
orders. 

Upon  consideration  of  the  pleadings  and  all  the  relevant  facts, 
we  have  concluded  that  Agreements  C.A.B.  24827  through  24832,  if  made 
subject  to  certain  conditions,  are  neither  adverse  to  the  public  interest 
nor  in  violation  of  the  Federal  Aviation  Act  and,  accordingly, -should  be 
approved  pending  final  Board  decision  in  the  Capacity  Case,  or  until  they 
expire  by  their  terms  on  June  14,  1975,  whichever  first  occurs.  9J 
5^/     ALPA  has  also  filed  an  amendment  to  its  answer  with  a  motion  for 
leave  to  amend.   For  good  cause  shown,  the  motion  will  be  granted. 
6^/  The  State  of  Maryland's  answer  was  filed  four  days  late  and  was 
accompanied  by  a  motion  for  leave  to  file  an  otherwise  unauthorized 
document.  We  will  consider  that  motion  as  a  motion  for  leave  to  file 
late  under  Rule  17  and  will  grant  the  motion,  excusable  neglect  having 
been  demonstrated. 

_7/   Initial  Decision  of  Administrative  Law  Judge  E.  Robert  Seaver  in 
the  Capacity  Reduction  Agreements  Case,  Docket  22908,  served 
November  18,  1974,  concludes  that  capacity  agreements  are  adverse  to 
the  public  interest  and  not  justified  on  either  economic  or  fuel-saving 
grounds.   By  Order  75-1-32,  January  8,  1975,  the  Board  took  review  and 
stayed  the  effectiveness  of  Judge  Seaver's  Initial  Decision.  Herein- 
after, the  proceeding  in  Docket  22908  will  be  referred  to  as  the  Capacity 
Case. 

8^/  The  predecessor  agreements  of  those  currently  in  issue,  which  were 
approved  by  Order  74-7-105,  July  24,  1974,  expired  December  14,  1974. 
The  instant  agreements  would  not  become  applicable  until  February  1, 
1975. 

9^/  In  our  view  the  applicants  have  sufficiently  met  the  evidentiary 
requirements  imposed  in  Order s74-7-105  and  74-11-35  to  warrant  our  con- 
sidering the  Joint  Application  on  its  merits.   '^sp  anolication  for  a 
discussion  authorization  filed  in  this  docket  on  September  24,  1974; 
TWA's  Consolidated  Reply  herein;  Attachment  VIII  to  thp  Joint  4pnlic=>tior>; 
Reply  of  American  at  Appendix  A;  Reply  of  TWA  at  Appendix  B. 
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In  several  previous  orders  the  Board  approved  capacity  agreements 
because  it  was  the  Board's  conclusion  that  the  agreements  would  result 
in  a  better  allocation  of  fuel  resources  in  circumstances  in  which  the 
carriers  could  not  obtain  the  quantities  of  fuel  they  needed  to  meet  the 
public's  needs  for  air  transportation  services.   This  same  concern  was 
expressed  by  the  Board  in  Order  7A-11-35,  in  which  the  Board  authorized 
the  discussions  that  led  to  the  agreements  here  under  consideration. 
More  specifically,  the  Board  authorized  the  discussions  because,  at  that 
time  (early  November),  it  appeared  that  the  fuel  shortage  was  still  with 
us  and  that  this  shortage  could  be  further  exacerbated  by  a  lengthy  coal 
workers'  strike,  heavy  use  of  middle  distillate  fuels  for  home  heating, 
and  so  forth. 

There  is  no  doubt  that  the  fuel  shortage  which  faced  the  nation 
when  the  capacity  agreements  were  last  approved  has  changed  consider- 
ably. 10/  But  one  fact  is  clear.   A  very  serious  fuel  problem  continues 
to  exist.   Previously  the  unavailability  of  fuel  called  for  extraordi- 
nary measures  for  allocation  of  scarce  supplies.   Presently  the  critical 
national  need  is  for  reduction  in  the  use  of  available  fuel  supplies  in 
order  to  reduce  this  nation's  dependence  on  imported  oil,  and  eliminate 
the  drain  on  our  national  wealth  and  exposure  of  our  economy  to  serious 
disruption  that  are  the  consequences  of  such  dependence. 

The  critical  necessity  for  fuel  conservation  has  been  central  to 
the  programs  of  both  the  President  and  Congress.   Thus,  in  his  State  of 
the  Union  Message  the  President  pointed  to  the  urgent  need  to  reduce  oil 
imports  by  one  million  barrels  per  day  by  the  end  of  1975,  and  by  two 
million  barrels  per  day  by  the  end  of  1977,  with  an  end  to  the  vulner- 
ability of  our  economy  to  foreign  suppliers  by  1985.  11/ 

Congress  fully  shares  the  goal  of  reduction  in  energy  consumption. 
The  Senate  Majority  Leader  recently  remarked,  "to  cope  effectively  with 
exhorbitant  and  arbitrary  prices  for  petroleum  ...  a  reduction  of 
consumption  equal  to  at  least  two  million  barrels  per  day,  and  preferably 
more,  must  be  achieved."  He  added,  "Unless  we  put  an  end  to  the  superfluous 
and  extravagant,  supplies,  no  matter  how  great,  will  never  be  sufficient." 
Remarks  of  Senator  Mansfield,  121  Cong.  Rec.  S  16,  January  15,  1975 
(Daily  Ed.) 


10/  Fuel  limitations  nevertheless  remain.  Thus,  Federal  Energy 
AdminTstration  Regulations  continue  to  provide  for  the  allocation  of 
aviation  fuels.  Carriers  are  currently  limited  to  no  more  than  their 
1972  fuel  usage  unless  they  can  show  compelling  situations  requiring 
adjustments  to  the  base  period  use.  Mandatory  Petroleum  Allocation 
Regulations,  10  C.F.R.  Part  211,  Subpart  H;  39  Fed.  Reg.  37969. 

11/  11  Weekly  Compilation  of  Presidential  Documents  49(1975).  Other 
Presidential  Statements  are  to  the  same  effect.   See,  10  Weekly  Com- 
pilation of  Presidential  Documents  1239,  1272,  1321  and  1556  (1974). 
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Indeed,  many  members  of  both  Houses  of  Congress  of  both  political  parties 
have  made  statements  urging  the  conservation  of  scarce  energy  resources.  Another 
Senator,  in^^outlining  a  comprehensive  program  for  fuel  conservation,  stated  his 
view  that,  "The  very  health  of  our  economy,  and  our  position  as  a  World  economic 
power,  may  depend  on  our  will  to  adopt  tough  f uel  csnservatlon  measures." 
(Senator  Charles  H.  Percy,  120  Cong.  Rec.  S.  20920,  Uecranber  10,  igjk   (Daily  Ed.). 

The  Recommendations  of  the  President's  Labor-Management  Committee 
were  to  the  same  effect.   The  Committee  emphasized  that,  "Conservation 
in  every  way  is  essential,  and  the  present  level  of  Imports  of  oil 
should  be  promptly  reduced  significantly."   Its  proposed  program  included, 
"...  the  establishment  of  formalized  energy  conservation  programs 
throughout  industry  and  all  levels  of  Government  to  economize  on  energy 
use...."  Recommendations  of  the  President's  Labor-Management  Committee 
Concerning  Economic  Initiatives  and  National  Energy  Policy,  December  30, 
1974,  11  Weekly  Compilation  of  Presidential  Documents  at  35  (1975). 

The  Board  also  has  a  responsibility  to  carefully  consider  measures 
proposed  by  the  carriers  to  eliminate  superfluous  or  extravagant  utili- 
zation of  fuel  supplies.  We  recognized  that  responsibility  when  capacity 
agreements  were  granted  interim  approval  by  the  Board  in  the  transconti- 
nental markets  in  Order  73-7-147.   That  Order  set  for  hearing  the  joint 
application  of  American,  TWA  and  United  for  approval  of  an  agreement 
comparable  to  Agreement  C.A.B.  24827,  here  before  us.   One  of  the  prime 
considerations  which  the  Board  found  warranted  that  interim  approval 
was  its  conclusion  that  the  agreement  would  save  substantial  quantities 
of  fuel. 

As  noted,  the  applicants  allege  that  substantial  fuel  savings  will 
be  accomplished  by  maintenance  of  reduced  capacity  under  the  agreements. 
Moreover,  it  is  axiomatic  that  to  the  extent  overall  reduced  capacity 
may  be  attributed  to  the  agreements,  fuel  savings  will  result.  12/  The 
opposing  parties  urge  that  minimal  fuel  savings  have  in  fact  resulted, 
since  savings  in  agreement  markets  have  been  expended  in  nonagreement 
markets,  and  unilateral  restraint  would  be  equally  effective  in  main- 
taining the  present  reduced  capacity  in  the  agreement  markets. 

Whether  substantial  fuel  savings  will  in  fact  result  from  capacity 
agreements  in  appropriate  markets,  and  whether  any  such  fuel  savings  and 
other  benefits  outweigh  other  detrimental  effects,  are  questions  which 
will  be  determined  in  the  pending  Capacity  Case  proceeding.  Docket  22908. 
That  case  involves  agreements  substantially  similar  to  those  here  before 


12/  The  most  recent  data  available  (from  Forms  41,  Schedule  P5(b)) 
indicate  that,  during  the  past  year  when  capacity  agreements  covering 
the  23  markets  were  in  effect,  the  three  agreement  carriers  decreased 
their  fuel  use  substantially  more  than  did  the  nonagreement  carriers 
(using  1972  as  a  base:   See,  e.^.     Mandatory  Petroleum  Allocation  Regu- 
lations, 39  Fed.  Reg.  37969  (1974)).    Moreover,  data  filed  with  the 
Board  show  a  decrease  in  fuel  consumption,   e.g. ;  for  the"  month  of 
October  1974  alone,  compared  to  October  197§,  in  the  23-aEreement 
markets,  consumption  was  dovm  16.9  million  gallons,  with  a  total  cost 
savings  of  some  $4.0  million  (based  on  October  1974  fuel  costs). 
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us.  13/  However,  the  question  which  we  now  must  resolve  is  whether, 
pending  that  determination,  the  Board  should  create  a  risk  that  the 
benefits,  particularly  in  the  form  of  fuel  conservation,  which  appear  to 
have  been  derived  from  the  agreements,  might  be  lost  by  premature  disap- 
proval of  the  agreements  prior  to  our  final  determinations  as  to  the 
public  interest  of  such  agreements  in  the  Capacity  Case.   Considering 
the  short  duration  of  the  agreements,  the  very  serious  present  necessity 
for  fuel  conservation,  and  the  Board's  responsibility  to  give  very  care- 
ful consideration  to  proposed  fuel  conservation  measures,  we  conclude 
that  that  risk  is  one  which  the  Board  should  not  take.  We  will,  there- 
fore, grant  interim  approval  of  these  agreements  through  June  14,  1975, 
or  until  the  final  Board  order  in  the  Capacity  Case. 

There  are  additional  reasons  which  lend  support  to  our  conclusion 
that  continued  interim  approval  of  these  agreements  should  be  granted. 
In  Order  73-7-1A7  we  tentatively  concluded  that  capacity  reduction 
agreements  also  have  beneficial  effects  on  the  financial  health  of  the 
parties  to  such  agreements.   In  this  respect  we  take  note  of  the  recent 
slump  in  the  traffic  picture  of  the  airlines,  and  the  various  projections 
of  a  continuation,  at  least  for  the  immediate  future,  of  the  current 
recession.   Coupled  with  the  gloomy  traffic  picture  are  steeply  rising 
carrier  costs.  14/  Thus  the  prospects  are  not  bright  with  respect  to  the 


13/  Various  parties  to  the  present  proceeding  also  urge  us  to  take 
into  consideration  the  findings  and  conclusions  of  the  Initial  Decision 
in  the  Capacity  Case.   As  noted  earlier,  the  Administrative  Law-  Judge 
there  concluded  that  capacity  limitation  agreements  are,  except  in 
extraordinary  circumstances,  contrary  to  the  public  interest.   However, 
as  also  noted  above,  petitions  seeking  review  have  been  filed  which  take 
issue  with  practically  all  aspects  of  the  Initial  Decision  and  the  Board 
has  agreed  to  review  the  case.   Accordingly,  reliance  by  the  Board  on 
any  of  the  Initial  Decision's  findings  and  conclusions  would,  at  this 
juncture,  be  unfair  and  inappropriate. 

14/  Fuel  costs,  for  example,  have  virtually  doubled  since  the  year 
ended  June  30,  1973,  when  the  average  price  per  gallon  for  the  domestic 
trunks  and  local  service  carriers  was  only  11.745  cents.  The 
latest  available  data  (November  1974)  shows  the  average  price  per  gallon 
is  23.129  cents.  Moreover,  If  the  President's  proposed 
petroleum  taxes  are  implemented,  further  increases  in  fuel  costs  are 
likely  to  result. 
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carriers'  finances,  a  matter  of  serious  concern  in  view  of 
TWA's  already  mounting  losses  and  the  fact  that  American's 
present  period  of  profitability  has  not  been  a  lengthy 
one.  15/ 


Further,  while  we  would  be  reluctant  to  continue  to  approve 
capacity  limitation  agreements  based  on  tentative  views  if  final 
resolution  of  the  matter  were  not  in  sight,  the  Capacity  Case  is 
fast  drawing  to  a  close.   (Briefs  to  the  Board  are  due  on  February  7, 
and  we  contemplate  that  oral  argument  will  be  held  as  soon  thereafter 
as  is  practicable.)   With  the  exception  of  a  few  short  periods, 
agreements  covering  New  York/Newark-Los  Angeles /San  Francisco, 
Chicago-San  Francisco  and  Baltimore/Washington-Los  Angeles  have 
been  in  effect  for  more  than  three  years.  Agreements  covering 
capacity  in  the  other  19  markets  have  been  in  effect  for  most  of  the 
past  14  months.   Even  were  the  apparent  public  interest  benefits  of 
the  agreements  (as  discussed  above)  less  compelling,  we  could  not 
cDnclude  that  operation  of  the  agreements  pendente  lite  in  the  Capacity 
Case  would  be  adverse  to  the  public  interest  since  it  does  not  appear 
that  the  agreements  will  have  any  overriding  detrimental  effects  for 
the  relatively  brief  period  February- June,  and  since  such  agreements 
to  all  Intents  and  purposes  continue  the  status  quo.  16/ 

As  we  have  touched  on  above,  the  place  that  capacity  agreements 
should  have  in  the  regulation  of  the  nation's  air  transportation 
system  will  be  resolved  in  the  Capacity  Case.   The  question  of  the 
validity  of  the  Board's  tentative  views  about  capacity  agreements 
will  be  answerer"  there.  As  we  have  also  discussed,  howevfer,  in 


15/  12  months  ended  September  30 

Net  Income  ($000 's)  Rate  of  Return  (%) 

1974        1973  1974        1973 

American        14,400       (34,400)  4.2  .3 

TWA  (  1,900)       52,000  4.4         8.1 

United  97,400       45,000  9.2         6.0 

16/  In  view  of  the  fact  that  the  Capacity  Case  will  soon  be  completed 
and  that  the  instant  agreements  will  be  in  operation  for  such  a  short 
term,  we  have  not  undertaken  to  attempt  to  determine  precisely  their 
fuel  savings,  financial  and  environmental  effects:   Compare  Order 
73-7-147.  However,  we  tentatively  conclude  that  the  agreement  will 
considerably  reduce  capacity  in  the  agreement  markets  compared  to  what 
would  be  offered  but  for  the  agreements.   Since  we  continue  to  adhere 
to  our  tentative  view  that  such  reductions  will  not  be  counterbalanced 
by  unreasonable  capacity  increases  elsewhere,  we  also  tentatively 
conclude  that  the  savings  and  reductions,  in  terms  of  fuel  use,  costs, 
and  noise  £ind  air  pollution,  will  be  substEintial.   In  respect  to  alleged 
alternative  measures  for  reducing  capacity  we  adhere  to  the  views 
expressed  in  Order  73-7-147. 
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the  meantime,  and  necessarily  without  the  understanding  of  the 
record  in  the  Capacity  Case  that  will  be  gained  from  a  study  of  the 
parties'  briefs  and  arguments,  the  Board  remains  of  the  tentative 
view  that  capacity  agreements  such  as  those  before  us  benefit  the 
public  interest.   The  applicants  should  be  on  notice,  however, 
that  if  the  Board's  study  of  the  record  and  Initial  Decision  in  the 
Capacity  Case  leads  us  to  conclude  that  it  would  be  in  the  public 
interest  to  do  so,  we  will  order  that  the  agreements  be  brought  to 
an  end  forthwith. 

As  we  have  repeatedly  said,  we  will  also  order  an  end  to  the 
agreements  if  it  appears  that  the  agreement  carriers  are  misusing 
the  resources  that  the  agreements  free:   See,  e^.£^. .  Order  73-4-98, 
at  5.   This,  in  turn,  brings  us  to  the  claims  of  the  various  com- 
petitors of  the  agreement  carriers  that  the  agreements  have,  in  fact, 
had  a  detrimental  impact  on  these  competitors. 

Continental's  contentions  have  already  been  disposed  of  in  Order 
74-7-105,  and  Delta's  complaint  against  American  is  currently  pending  in 
Docket  26995.   17/  Braniff  alleges  that, on  June  15,  1974,  American 
increased  its  Chicago-Dallas  frequencies  from  6  to  10  nonstop  round- 
trip  flights.  American  admits  that  it  increased  its  Chicago-Dallas 
frequencies  on  June  15  from  6-1/2  to  10-1/2  nonstop  round  trips; 
however,  American  contends  that  it  was  forced  to  do  so  in  order  to 
maintain  its  capacity  share  and  keep  Braniff  from  driving  it  out  of 
the  market.  18/  Upon  consideration  of  available  information,  we  have 
concluded  that  American  was  attempting  to  maintain  its  competitive 
position  in  the  face  of  Braniff 's  increased  frequencies,  and  that  the 
capacity  agreements  had  no  causative  effect  on  American's  actions.  As 
we  have  stated  in  the  past,  we  do  not  believe  it  equitable  to  place 
agreement  carriers  at  a  competitive  disadvantage  in  nonagreement 
competitive  markets  by  precluding  them  from  responding  to  a  competitor's 
increase  in  such  markets.  19/ 

We  have  also  concluded  that  the  service  proposed  in  the  agreements 
will  reasonably  satisfy  the  needs  of  the  traveling  public.   A  number  of 
civic  parties  argue  that  capacity  agreements  have  unduly  limited  service 
to  those  cities.   The  City  of  Chicago  asserts  that  approval  of  the 
agreements  may  result  in  a  further  deterioration  of  business  travel; 


17/  By  letter  dated  December  17,  1974,  the  Bureau  of  Enforcement  notified 

Delta  of  its  determination  that  it  would  not  be  in  the  public  interest  to 

institute  an  enforcement  proceeding  on  the  basis  of  Delta's  complaint. 

Delta  has  sought  Board  review  of  that  determination.   Under 

the  circumstances,  it  would  be  inappropriate  for  us  to  consider  tlie 

merits  of  that  complaint  here. 

18/  On  April  1,  1974,  Braniff  increased  its  nonstop  round-trip 

frequencies  in  the  Chicago-Dallas  market  from  8  to  10.   OAG, 

March  15  and  April  1,  1974. 

19/  See  Orders  72-4-63  at  7  and  73-4-98  at  5,  n.  10. 
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however,  based  on  this  record  we  cannot  agree.   Load  factors  in  the 
Chicago-New  York  and  Chicago-Philadelphia  markets,  which  the  city 
mentions  as  important  business  markets,  were  60  percent  during  the 
off-peak  period  of  February  through  May  1974,  and  are  projected  at 
60  percent  under  the  instant  agreements.   The  Las  Vegas  parties 
expressed  concern  about  the  Chicago-Las  Vegas  market,  which  had 
70  percent  load  factors  in  the  February-May  1974  off-peak  period. 
However,  the  applicants  Intend  to  substitute  two  wide-bodies  for  two 
narrow-bodies  and  project  a  66  percent  load  factor  during  the  term 
of  the  Instant  agreement.   We  think  that  the  actual  load  factor 
will  be  no  higher  in  the  Chicago  markets  than  the  applicants'  project 
(and  probably  will  be  lower)  and  that  those  load  factors  are  reason- 
able. 20/ 

The  Cincinnati  parties  complain  of  high  load  factors  In  the 
New  York/Newark-Cincinnati  market  and  the  absence  of  nonstop  Newark- 
Cincinnati  service.   The  industry  load  factors  in  the  New  York/Newark- 
Cincinnati  market  were  62  percent  during  the  February-May  1974,  off- 
peak  season  and  are  projected  to  be  at  the  same  level  under  the  Instant 
agreements.  Again,  we  estimate  that  load  factors  will  be  no  higher 
than  as  projected  by  the  applicants,  and  we  cannot  conclude  that  such 
load  factors  are  excessive.  As  to  the  lack  of  nonstop  Newark-Cincinnati 
service,  that  market  currently  receives  two  one-stop  round  trips  daily 
from  TWA  and  the  Cincinnati  parties  have  provided  no  evidence  to  indicate 
that  nonstop  service  is  needed  in  the  market,  particularly  in  light  of 
the  availability  of  nonstop  service  from  LaGuardia.   The  State  of 
Maryland's  complaint  of  insufficient  service  at  Baltimore/Washington 
International  Airport  has  been  dealt  with  in  a  prior  order  21/  and 
is  a  question  which  will  be  resolved  in  the  Capacity  Case. 

We  have  also  considered  the  possible  Impact  of  the  agreements  on 
competition  between  the  agreement  carriers  and  on  their  employees. 
In  respect  to  the  competitive  impact  of  the  agreements,  they  will, 
of  course,  reduce  or  eliminate  nonstop  capacity  competition  in  the 
markets  Involved.   That  is  a  debit  to  be  chalked  up  against  the 
agreements.   On  the  other  hand,  we  again  find  no  reason  to  depart 
here  from  the  Board's  earlier  expressed  view  that  agreements  like 
the  ones  before  us  do  not  have  a  detrimental  effect  on  other  forms 
of  competition.  22/  As  to  impact  on  employees,  we  have  concluded 


20/  See,  in  this  regard,  the  discussion  of  appropriate  projected 
load-factor  levels  in  Orders  73-4-98  and  73-7-147.  We  would  only  add 
that  the  intensified  national  goal  of  favoring  actions  that  save  fuel 
reenforces  our  view  that  projected  mid-60' s  load  factors  in  agreement 
markets  are  entirely  acceptable. 
21/  See  Order  73-7-147,  at  10. 

22/  See,  Orders  73-7-147  at  11  and  74-7-105  at  7.   See  also,  the 
recent  discount-fare  proposals  of  American,  TWA  and  United,  Dockets 
27273-77,  27280,  27326,  27335,  27337-38. 
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that  that  impact  will  be  limited,  given  the  fact  that  the  agreements 
in  the  main  preserve  the  status  quo  and  that  the  agreements  will  be 
in  effect  for  4-1/2  months  (or  less),  and  that  such  effect,  together 
with  the  agreements'  effects  on  competition  and  on  passenger  con- 
venience i  will  not  outweigh  the  agreements'  beneficial  effects: 
see  Order  73-7-147  at  14. 

Jurisdiction  over  the  agreements  will  be  retained,  pursuant  to 
section  412  of  the  Act,  for  the  purpose  of  amending,  modifying,  or 
revoking  our  approval  at  any  future  time.  23/  We  shall  also  require 
the  applicants  to  submit  a  variety  of  reports:   See,  e.^,.   Orders 
73-7-147  and  74-7-105.  24/  If  these  reports  or  other  information  coming 
to  our  attention  indicate  that  the  agreements  may  be  working  to  the 
detriment  of  the  public  Interest  for  any  reason,  the  Board  will  exercise 
its  discretionary  powers  of  review  under  section  412(b)  of  the  Act.  25/ 

ACCORDINGLY,  IT  IS  ORDERED  THAT: 

1.    Effective  February  1,  1975  through  June  14,  1975,  or  until 
final  Board  order  in  the  Capacity  Reduction  Agreements  Case,  whichever 
first  occurs.  Agreements  C.A.B.  24827,  24828,  24829,  24830,  24831,  and 
24832,  be  and  they  hereby  are  approved  subject  to  the  following 
conditions : 

a.  Within  15  days  after  the  end  of  each  calendar  month 
each  applicant  shall  submit  to  the  Board's  Docket  Section 
three  copies  of  a  report  in  the  form  required  by  Order  72-4-63, 
stating  for  each  total  market  affected  by  the  agreements 
(including  satellite  airports  in  each  market)  and  for  each 
flight  flown  therein  (Including  extra  sections) ,  by  flight 
number,  departure  time  and  aircraft  type,  the  revenue  pas- 
sengers carried,  number  of  seats  flown,  and  load  factor  for 
each  day  of  the  week  and  for  the  month;  and  as  an  attachment 


23/  We  have  touched  on  this  matter  earlier.  We  would  also  note  that 
such  action  will  be  taken  if  it  appears  that  traffic  in  any  of  the 
agreement  markets  turns  out  to  be  materially  greater  than  expected  and 
the  carriers  fail  to  react  by  adding  appropriate  amounts  of  extra 
capacity.   In  this  regard,  while  we  have  retained  the  requirement 
that  capacity  be  added  if  load  factors  average  more  than  72  percent 
over  any  two-month  period,  we  note  that  the  carriers'  forecast  load 
factors  are  considerably  below  this  level,  and  we  expect  them  to  use 
best  efforts  not  to  exceed  their  forecast  load  factors. 
24/  In  order  that  we  may  have  a  complete  picture  of  the  situation, 
we  shall  require  these  reports  to  be  filed  for  the  2-1/2  month  hiatus 
period  between  the  predecessor  and  the  instant  agreements  (see  footnote 
8  ,  above)  as  well  as  for  the  period  covered  by  these  agreements. 
25/  Consistent  with  past  orders,  we  will  not  impose  tne  restrictive 
charter  service  condition  proposed  by  NACA.  NACA's  proposed  cure,  it 
seems  to  us,  is  considerably  worse  than  the  claimed  disease.  Of 
course  the  subject  is  specifically  In  Issue  in  the  Capacity  Case. 
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to  that  report,  each  applicant  shall  report  the  number 

of  times  an  aircraft  being  operated  in  any  of  the  agreement 

markets  departed  with  95  percent  or  more  of  its  seats  filled;  26/ 

b.  A  copy  of  such  reports  shall  be  served  upon  each 
airport  operator  in  the  cities  which  are  the  subject  of  the 
report; 

c.  Within  15  days  after  the  end  of  each  month  each 
carrier  shall  file  a  report  with  the  Board's  Docket  Section 
stating,  on  a  systemwide  basis,  average  seat- miles  operated 
per  gallon  of  fuel  used,  by  type  of  equipment; 

d.  Each  carrier  shall  maintain  records,  subject  to 
inspection  by  the  Board,  or  by  such  other  persons  as  the  Board 
may  authorize,  of  the  fuel  used  each  month  by  the  carrier, 
throughout  its  system,  on  a  city-pair  and  flight-by-flight 
basis  (including  charter  operations) ; 

e.  Any  schedule  changes  resulting  pursuant  to  the 
agreements  approved  herein  shall  be  reported  to  the  Board 
within  15  days  after  the  end  of  each  month  in  accordance  with 
the  format  in  Appendix  D  to  Order  74-7-105.   Copies  of  such 
reports  shall  be  provided  to  all  carriers  and  interested  civic 
parties  requesting  them;  and 

f.  Schedule  deletions  resulting  pursuant  to  the  agreements 
herein  approved  which  occur  at  any  of  the  controlled  high-density 
airports,  27/  and  which  result  in  the  vacating  of  slots  allocated 
by  the  Airline  Schedule  Committees  of  the  respective  airports 
pursuant  to  authority  granted  in  Order  72-11-72,  shall  not  be 
refilled  by  the  air  carrier  applicants,  nor  be  reallocated  to 
other  carriers  by  the  Airline  Scheduling  Committed,  Provided, 
however,  that  slots  originally  vacated  may  be  reinstated  by  the 
vacating  carrier  to  the  extent  such  carrier  vacates  another 
flight  at  the  same  airport  which  operated  plus  or  minus  three 
hours  of  the  flights  to  be  reinstated;  28/ 


26/  For  purposes  of  the  95  percent  reports,  the  applicants  shall 
take  into  account  both  revenue  and  positive  space  nonrevenue  pas- 
sengers.  Such  reports  shall  include  flight  numbers. 
27/  Airport  scheduling  agreements  affect  John  F.  Kennedy  Inter- 
national Airport,  O'Hare  International  Airport,  Washington  National 
Airport  and  LaGuardia  Airport.   See  Order  72-11-72. 
28/  See  Order  73-12-32,  December  7,  1973,  at  p.  7. 
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2.  The  reports  required  by  ordering  paragraph  1  above,  shall 
be  filed  for  the  period  December  1,  1974  through  June  14,  1975; 

3.  The  Board  shall  retain  jurisdiction  over  this  proceeding 
in  order  to  modify,  amend  or  revoke  our  approval  at  any  time,  or  take 
whatever  other  action  may  be  deemed  appropriate  in  the  pxiblic  interest, 
without  a  hearing; 

4.  The  motions  of  the  Air  Line  Pilots  Association  and  the 
State  of  Maryland,  be  and  they  hereby  are  granted; 

5.  Copies  of  this  order  shall  be  served  on  the  U.S.  Postal 
Service  and  all  certificated  air  carriers  as  well  as  the  parties 
named  in  Appendix  A;  and 

6.  Except  to  the  extent  granted  herein,  all  outstanding 
requests  be  and  they  hereby  are  denied. 

This  order  shall  be  published  in  the  Federal  Register. 

By  the  Civil  Aeronautics  Board: 


EDWIN  Z.  HOLLAND 
Secretary 
(SEAL) 

Members  Minetti  and  West  dissented.  Members  Mlnettl  and  West 
reserve  the  right  to  set  forth  their  views  in  a  dissent  to  follow. 
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SUMMARY  OF  ANSWERS  IN  OPPOSITION 


Frontier  states  that:   the  oil  embargo  has  been  lifted  and  fuel  is 
available  as  needed;  the  benefits  derived  from  the  agreements  are  no 
longer  of  such  critical  importance  as  to  warrant  their  continuation; 
pendente  lite  approval  should  not  be  granted  because  the  Initial  Decision 
in  the  Capacity  Reduction  Agreements  Case  1^/   found  the  agreements 
contrary  to  the  public  interest;  the  agreements  afford  United  and  TWA 
an  unfair  competitive  advantage  in  nonagreement  markets.  Ij 

The  City  of  Chicago  opposes  approval  of  the  agreements  in  the  six 
Chicago  markets  in  issue,  asserting  that;   approval  may  result  in  a 
further  deterioration  of  business  travel;  the  coal  strike  will  result  in 
little,  if  any,  diversion  of  aviation  fuel  because  coal  users  cannot 
readily  switch  to  middle  distillate  fuels;  the  lack  of  opposition  to 
international  capacity  agreements  is  an  attempt  to  assist  pan  Am  which 
is  unrelated  to  domestic  markets;  the  Initial  Decision  in  the  Capacity 
Case  concludes  that  the  agreement  is  not  saving  and  will  not  save  any 
aviation  fuel;  and  the  discussions  leading  up  to  this  agreement  do  not 
indicate  any  efforts  to  save  fuel. 

The  Las  Vegas  parties  oppose  the  application  on  the  grounds  that 
it  failed  to  "'include  a  justification  based  specifically  on  the  summer 
operations  pursuant  to  the  agreements,  focusing,  inter  alia,  on  the  data 
included  In  the  reports  being  filed  in  this  docket'"  as  required  by 
Order  74-7-105,  p.  16,  ordering  paragraph  (3);  the  Initial  Decision  in 
the  Capacity  Case  found  such  agreements  adverse  to  the  public  interest 
in  the  economic  area  and  unnecessary  as  a  fuel  conservation  device; 
extension  of  the  agreements  without  hearing  would  raise  a  serious  question 
of  Board  prejudgment  of  that  proceeding;  applicants  appear  to  have  ample 
fuel  to  operate  without  agreements  over  the  peak  holiday  period  since  the 
new  agreement  will  not  start  until  February  1;  the  coal  strike  is  now 
over;  the  new  agreements  threaten  substantial  damage  to  the  traveling 
public  and  the  tourism  industry  3/;  ordering  paragraph  1(h)  of 
Order  74-7-105  is  ineffective  as  the  condition  can  easily  be  met  by 
dumping  extra  section  capacity  into  the  market  at  the  tail  end  of  the 

T7   Docket  22908.   Hereinafter  referred  to  as  Capacity  Case. 
Il        During  the  term  of  the  agreement.  United  inaugurated  a  DC-IO  round 
¥rip  between  Denver  and  Las  Vegas  in  competition  with  Frontier.   While 
Frontier  cannot  prove  that  this  equipment  escalation  was  attributable  to 
capacity  released  by  virtue  of  the  agreements  in  other  markets,  but  for 
the  artificially  restrained  competition  between  Iftilted,  TWA,  and  American, 
United  might  have  concentrated  more  on  the  23  markets  included  in  the 
proposed  agreements. 

3/   The  carriers  have  consistently  underestimated  traffic  in  the 
Las  Vegas-Chicago  market,  for  example. 
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period;  and  the  Board  has  been  unresponsive  to  Las  vegas'  pleas  for 
relief  from  oppressive  load  factors  (actual  load  factors  in  the  Denver- 
Las  Vegas  market  ran  close  to  90  percent  during  February  and  March,  1974); 
and  the  only  way  carriers  will  properly  respond  to  the  needs  of  major 
markets  is  through  the  stimulus  of  competition. 

The  Cincinnati  parties  contend  that:   the  agreements  are  not  justified 
based  on  summer  operations  pursuant  to  the  agreements,  as  required  by 
Order  74-7-105;  the  carriers  have  not  justified  the  agreement  on  fuel- 
conservation  grounds;  the  carriers  cannot  be  concerned  about  fuel  supplies 
this  winter  since  the  new  agreements  will  not  commence  until  February  1, 
after  the  holiday  peak  is  over;  approval  threatens  substantial  injury  to 
the  traveling  public  in  a  number  of  markets  4/;  the  applicants  have 
presented  no  valid  reason  for  any  further  interim  approvals  and  the  Board 
should  cease  its  practice  in  granting  long-term  authorizations  to  these 
agreements  through  the  mechanism  of  a  series  of  short-term  approvals. 

Northwest  asserts  that:   the  instant  agreement  is  for  the  spring,  not 
for  this  winter  as  contemplated  in  the  order  approving  discussions;  the 
applicants'  justifications  are  directed  to  winter  fuel  supplies  and  do 
not  justify  approval  through  June;  the  coal  strike  has  been  settled  without 
reducing  airline  fuel  allocations  and  an  unusually  severe  winter  cannot 
justify  a  spring  agreement;  the  applicants  admit  that  these  agreements  are 
not  needed  to  conserve  fuel  this  winter;  the  applicants  have  failed  to 
justify  approval  on  the  basis  of  their  summer  operations  as  required  by 
Order  74-7-105;  the  carriers  have  sufficient  fuel  to  meet  the  public's 
needs,  as  no  agreement  is  necessary  during  the  winter;  in  light  of  a 
projected  absence  of  traffic  growth,  the  applicants  will  act  rationally 
and  not  add  excessive  capacity  in  the  agreement  markets;  and  the  Initial 
Decision  in  the  Capacity  Case  found  that  fuel-related  agreements  are 
unnecessary  through  mid-1975.   Northwest  further  alleges  that  the  agree- 
ment carriers  will  obtain  control  of  each  other  within  the  meaning  of 
section  408(a)(5);  that  section  408  requires  a  hearing  before  these 
agreements  can  be  approved;  the  time  span  of  the  proposed  agreement  would 
extend  the  fuel-related  agreements  to  the  end  of  the  period  that  the 
carriers  had  sought  approval  of  an  economic  agreement  in  Docket  22908;  and 
approval  of  the  agreements  would  be  arbitrary. 

The  National  Air  Carrier  Association  avers  that:   they  are  a  clear 
violation  of  the  antitrust  laws;  the  Initial  Decision  in  the  Capacity  Case 
concluded  that  the  agreements  are  detrimental  to  the  public  interest  and 

X]        For  example,  neither  carrier  offers  nonstop  service  between  Newark 
and  Cincinnati  despite  clear  evidence  of  public  need  for  such  service;  and 
load  factors  have  consistently  run  on  the  high  side  in  this  market  and 
are  quite  excessive  during  peak  times  of  the  day. 
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harmful  to  both  nonagreement  and  agreement  carriers;  failure  to  disapprove 
the  agreements  would  constitute  prejudgment  of  the  issues  in  that  case; 
the  supply  of  aviation  fuel  is  increasing;  the  coal  strike  is  settled; 
the  agreements  will  not  save  fuel  as  any  fuel  saved  in  the  agreement  markets 
would  be  immediately  used  in  other  markets;  and,  if  the  instant  agreements 
are  approved,  that  approval  should  be  subject  to  a  condition  that  the 
agreement  carriers'  available  seat  miles  operated  in  charter  service  not 
exceed  the  ASMS  operated  in  calendar  year  1971  unless  the  carrier  can 
demonstrate  that  the  additional  capacity  has  not  been  made  available  as 
a  result  of  any  capacity  agreement  or  is  needed  to  meet  a  demand  for 
charter  service  which  cannot  be  met  by  an  supplemental  or  other  non- 
agreement  carrier. 

The  Department  of  Transportation  asserts  that  the  agreements  are 
contrary  to  antitrust  policy  and  may  only  be  approved  if  they  are  required 
by  a  serious  transportation  need,  necessary  to  secure  important  public 
benefits,  or  are  in  furtherance  of  a  valid  regulatory  purpose,  and  if 
less  anticompetitive   alternatives  are  unavailable.   In  the  absence  of 
substantial  evidence,  which  is  here  lacking,  there  is  absolutely  no 
justification  for  the  Board  authorizing  new  capacity  agreements  in  light 
of  the  Initial  Decision  in  the  Capacity  Case. 

Braniff  Airways  opposes  the  agreements  on  the  grounds  that  the  Initial 
Decision  in  the  Capacity  Case  rejects  all  of  the  purported  justifications 
advanced  by  the  applicants  for  approval  of  these  agreements.   Braniff  states 
that:   the  applicants  admit  that  freed  resources  will  be  used  in  non- 
agreement  markets  ^/ ;  contrary  to  Order  74-11-35,  the  applicants  have 
not  been  specific  in  describing  the  actual  amount  of  fuel  that  will  be 
saved  by  approval  of  these  agreements;  it  is  impossible  to  verify  their 
fuel  saving  estimate;  and  the  calculations  bear  no  relationship  whatsoever 
to  fuel  savings  which  may  properly  be  attributed  to  the  agreements. 

Delta  Air  Lines  states  that:  by  arguing  that  the  over-capacity 
situation  in  the  23  agreement  markets  will  return,  with  an  attendant 
reduction  in  service  in  other  markets  because  of  lack  of  spare  fuel,  the 
applicants  admit  that  fuel  saved  from  earlier  agreements  has  been  used  in 
nonagreement  markets;  there  is  no  further  need  for  such  agreements  as  the 
industry  is  able  to  make  necessary  schedule  adjustments  on  a  unilateral 
basis  during  the  fuel  shortage  while  maintaining  fully  adequate  levels  of 
service;  the  fuel  savings  alleged  to  flow  from  the  agreements  are 
unsubstantiated  and  depend  upon  the  invalid  assumption  that  pre-agreement 


37   E.g. ,  on  June  15,  1974,  American  increased  its  frequency  of  service 
Tn  the  Chicago-Dallas  market  from  6  to  10  nonstop  round  trips  and  admitted 
in  the  Capacity  Case  that  it  expected  that  this  increase  would  produce 
losses  by  both  American  and  Braniff  in  that  market. 
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schedules  would  be  reinstated  in  the  absence  of  agreements;  the  agreements 
have  serious  anticompetitive  potential  and  do  not  meet  the  Board's 
standards  for  approving  such  agreements;  any  fuel  "saved"  will  be  used 
for  competitive  purposes  elsewhere;  approval  of  the  agreements  would 
prejudice  the  Board's  final  decision  in  the  Capacity  Case;  applicants 
have  failed  to  provide  specific  information  in  describing  the  actual 
amount  of  fuel  that  will  be  saved  as  required  by  Order  74-11-37;  there 
is  no  way  to  verify  the  claimed  savings  since  the  applicants  have  not 
supplied  any  fuel -burned  data  by  which  their  assertions  can  be  tested; 
and  the  Board's  conditions  against  transfer  of  freed  fuel  capacity  to 
nonagreement  markets  have  been  proved  ineffective  in  Delta's  complaint 
in  Docket  26995. 

The  Department  of  Justice  asserts  that;   these  agreements  do  not 
save  fuel  on  a  systemwlde  basis  and  do  not  facilitate  a  more  equitable 
distribution  of  short  supplies  of  fuel  among  various  markets  than  is 
available  through  less  anticompetitive  means;  the  Board  has  failed  to 
determine  whether  any  less  anticompetitive  alternative  remedy  exists; 
the  Initial  Decision  in  the  Capacity  Case  compels  rejection  to  this 
application;  and  the  applicants  at  no  point  argue  that  there  will  be  any 
jet  fuel  savings  on  a  systemwlde  basis. 

The  Air  Line  pilots  Association  maintains  that:   approval  is  not 
justified  by  reason  of  a  serious  transportation  need  and  will  not  achieve 
substantial  public  interest  benefits;  approval  will  not  result  in  fuel 
savings;  while  the  fuel  shortage  exists  in  the  sense  that  carriers  are 
limited  to  100%  of  1972  levels,  the  affect  is  not  at  all  drastic  because 
traffic  levels  have  diminished  to  or  below  1972  levels;  and,  if  the  Board 
approves  the  proposed  agreements,  labor  protective  provisions  should  be 
Imposed. 

Continental  Air  Lines  states  that;   the  agreements  do  not  meet  the 
standards  of  sections  412(b)  and  102(d)  of  the  Act  and  are  also  in  violation 
of  the  antitrust  law;  no  conditions  of  economic  stringency  exist  to  support 
approval  as  the  applicants  are  all  experiencing  operating  profits;  low 
load  factors  no  longer  exist  in  the  markets  in  question;  the  fuel  crisis 
is  no  longer  a  legitimate  justification  for  the  agreements;  the  use 
of  freed  capacity  has  an  adverse  impact  on  nonagreement  carriers;  the 
agreements  shelter  the  applicants  in  their  major  markets  thereby  enabling 
them  to  unleash  their  greater  marketing  power  in  nonagreement  markets; 
the  decreasing  capacity  in  the  agreement  markets  has  lowered  the  quality 
of  service  provided  in  those  markets;  and  there  is  no  serious  risk  of 
the  return  to  excess  capacity  in  the  agreement  markets. 

The  State  of  Maryland  also  opposes  the  application  asserting  that: 
the  agreements  do  not  save  fuel;  the  carriers  generally  are  now  operating 
at  reduced  levels  of  fuel  consumption  and  can  continue  to  do  so  unilaterally; 
the  record  of  recent  discussions  is  barren  of  any  discussion  of  fuel 
economy;  the  applicants  are  making  adequate  profits  and  will  continue  to 
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do  so  in  the  absence  of  capacity  agreements;  and  the  reduction  of  service 
in  the  Baltimore -Los  Angeles  market  has  significantly  impaired  the 
generation  of  traffic  in  this  market  and  has  resulted  in  public  incon- 
venience and  a  failure  to  provide  ample  flights. 
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SUMMARY  OF  REPLIES 


Trans  World  Airlines  states  that;   there  Is  a  need  to  conserve  fuel 
and  extension  of  this  agreement  will  serve  that  purpose;  a  comparison  of 
domestic  ASM's  operated  during  September,  October  and  November,  1974, 
versus  the  same  months  In  1972  shows  that  the  agreement  carriers  have 
exercised  considerably  more  scheduling  restraint  than  the  nonagreement 
carriers;  for  the  last  four  months  of  1974,  TWA's  fuel  consumption  was 
3.1  percent  below  that  of  the  comparable  1972  period  and  the  gap  between 
1974/1972  fuel  consumption  Is  Increasing;  approval  of  the  agreements  will 
not  only  permit  the  agreement  carriers  to  equitably  allocate  fuel  In  order 
to  maintain  a  balance  between  their  highly  competitive,  less  competitive 
and  monopoly  routes,  but  will  also  permit  the  agreement  carriers  to 
continue  to  save  fuel  in  absolute  terms;  the  agreements  have  not  unduly 
inconvenienced  the  traveling  public,  as  load  factors  in  each  agreement 
market  have  been  reasonable  even  during  the  peak  summer  months  of  July 
and  August,  1974;  the  objecting  carriers  have  not  been  harmed  as  each 
of  them  has  logged  substantial  profits  during  the  term  of  the  agreement; 
the  contention  that  the  agreement  carriers  have  diverted  fuel  saved 
in  agreement  markets  to  other  markets  is  Invalid  because  the  agreement 
carriers  are  not  using  all  of  the  fuel  to  which  they  are  entitled; 
the  Initial  Decision  in  the  Capacity  Case  is  directed  at  economic  agree- 
ments rather  than  fuel  agreements;  and  the  only  reaspn  February  1  was 
established  as  the  effective  date  of  the  agreements  was  to  give  opponents 
sufficient  time  to  answer  the  application,  the  agreement  carriers  sufficient 
time  to  reply,  and  the  Board  sufficient  time  to  consider  the  pleadings 
before  issuing  an  order. 

American  Airlines  states  that  nonbonded   aviation  fuel  is  still 
allocated  at  the  same  100%  of  1972  level  as  when  the  Mandatory  Fuel 
Allocation  Program  was  first  established;  the  fuel  outlook,  both  as  to 
supply  and  price,  is  most  unclear;  the  agreements  have  enabled  their 
participants  to  save  more  fuel  than  other  carriers  6/ ;    there  is  evidence 
of  excess  capacity  on  the  long-haul  routes  of   nonagreement  carriers; 
American  plans  schedule  reductions  in  January  that  will  result  in  fuel 
usage  at  approximately  92  percent  of  its  1972  consumption  during  the 
period  of  the  agreement;  the  Initial  Decision  in  the  Capacity  Case 
should  not  be  relied  upon  here  because  it  is  subject  to  petitions  for 
review  and  the  present  fuel  restraint  application  Involves  a  substantially 

■57   The  agreement  carriers'  fuel  consumption  during  the  first  half  of 
T974  was  11.5  percent  less  than  the  comparable  period  in  1972.   The 
nonagreement  trunks  reduced  consumption  by  only  8,5  percent.   The 
agreement  carriers  have  reduced  ASM's  by  3.8  percent  compared  to  the 
remaining  trunks'  Increase  of  2.1  percent. 
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different  basic  rationale  than  the  agreements  considered  in  that  decision; 
summer  1974  data  required  by  Order  74-7-105  was  included  in  American's 
application  filed  in  this  docket  on  September  24,  1974,  requesting  authority 
to  discuss  an  extension  of  the  agreements;  as  the  purpose  of  these 
agreements  is  to  save  fuel  and  achieve  an  equitable  allocation  of  the 
scarce  resource  among  markets,  arguments  regarding  the  profitability 
of  the  agreement  carriers  are  largely  irrelevant;  the  agreement  carriers, 
operating  profits  fall  far  short  of  a  reasonable  rate  of  return;  American 
was  forced  to  add  Chicago-Dallas  frequencies  in  order  to  maintain  its 
capacity  share  and  keep  Braniff  from  driving  it  out  of  the  market  7/; 
Delta's  complaint  in  Docket  26995  has  been  rejected  by  the  Bureau  of 
Enforcement;  NACA's  proposed  condition  is  designed  to  protect  NACA  from 
'legitimate  competition  and  is  unwarranted  in  that  there  have  been 
significant  increases  in  commercial  charter  traffic  since  1971,  through 
normal  growth  and  the  expansion  of  types  of  charters,  as  well  as 
reductions  in  military  charters  resulting  in  the  transfer  of  equipment 
to  commercial  operations;  the  Cincinnati  parties  allegations  of  excessive 
load  factors  in  the  Cincinnati-New  York  market  are  without  merit.  8/ 
and  the  alleged  need  for  Newark-Cincinnati  nonstop  service  is 
unsubstantiated;  9/  and  labor  protective  provisions  have  previously  been 
rejected  by  the  Board, 


^/   On  June  15,  1974,  American  increased  its  Chicago-Dallas  round -trip 
frequencies  from  6-1/2  to  10-1/2  in  response  to  Braniff's  April  1,  1974 
increase  to  10  round- trip  frequencies.   As  of  August  1,  1974, 
both  carriers  were  operating  11  round -trip  frequencies.   American's 
testimony  was  that  while  Braniff's  added  frequencies  had  probably  driven 
the  total  market  into  a  loss  situation,  and  American's  added  flights 
would  place  it  in  a  better  financial  posture  than  not  matching  Braniff's 
schedules. 

6/   Cincinnati-New  York  load  factors  were  62  percent  during  the  February- 
May  1974  period,  60  percent  during  July  and  August,  1974,  and  are  projected 
at  62  percent  under  the  proposed  agreement.   They  are  entirely  reasonable 
for  a  market  of  585  miles  in  length, 

9/   TWA  currently  provides  2  daily  one-stop  round  trips  in  the  Cincinnati- 
Newark  market.   If  traffic  volumes  were  sufficient  for  nonstop  service, 
it  would  clearly  be  in  the  carrier's  interest  to  provide  it. 
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[As  mentioned  in  Mr.  O'Melia's  testimony  of  this  day,  March  4, 1975, 
the  "Transcontinental  economic  agreement"  was  discussed  in  the  court 
case  of  Air  Line  Pilots  Association  v.  CAB,  475  F.2d  900  (D.C.  Cir. 
1973.)  The  opinion  of  the  court  follows :] 
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required  where  court  was  unable  to  de- 
termine basis  on  which  Board  denied  a 
hearing  on  impact  of  agreement  on  car- 
rier employees. 
Remanded. 


AIR  LrNE   PILOTS  ASSOCIATION,  IN- 
TERNATIONAL, Petitioner, 

V. 

CIVIL  AERONAUTICS  BOARD, 

Respondent. 
No.  71-1751. 

United  States  Court  of  Appeals, 

District  of  Columbia  Circuit. 

Argued  AprU  14,  1972. 

Decided  Jan.  4,  1973. 


Proceedings  on  petition  by  airline 
pilots  association  for  review  of  order  of 
Civil  Aeronautics  Board  approving 
a,'^reement  by  three  air  carriers  provid- 
ing for  multilateral  reduction  of  sched- 
uled seating  cr.pacity  in  four  major  do- 
mesLic  markets.  The  Court  of  Appeals, 
Ba-elon,  Chief  Judge,  held  that  Board 
was  not  required  to  hold  a  hearing  with 
respect  to  anticompetitive  aspects  of  the 
agreement.  However,  the  Court  held 
th?.t  remand  for  new  determination  wa.s 

5.  !□  nddition  to  suggesting  tliat  properly 
functioning  brakes  were  not  applied,  the 
lack  of  skid  ni.Trks  just  as  strongly  sug- 
gests tliat  brakes  that  malfunctioned  were 
;il)plied,  as  appellant's  e.xpert  witness  so 
attested.  While  the  witness  confeded  that 
momentary  .sUicessful  application  of  the 
brakes  might  cause  skidding  i)rior  to  fail- 
>.Te,  aside  from  the  uncertain  effect  of  a  ' 
fleeting  release  of  air  into  the  system,  it 
is  also  possible  that  the  brakes  were  ap- 
jUied  liglitly  at  the  curve  less  than  a  mile 
bi^ore  the  crossing.  This  njight  have 
■  ausod  a  fracture  that  left  decedent  wholly 
;    tV.out  brakes  during  .a  later  attempt  to 


1.  Aviation  O^'IO? 

Mere  fact  that  antitrust  questions 
involved  in  an  agreement  among  air  car- 
riers for  controlling,  regulating,  pre- 
venting, or  otherwise  eliminating  de- 
structive, oppressive  or  wasteful  compe- 
tition, or  for  regulating  stops,  schedules, 
and  charter  of  service  are  difficult  and 
important  does  not  necessarily  mean 
that  an  evidentiary  hearing  is  an  essen- 
tial prerequisite  to  their  satisfactory 
resolution ;  Civil  Aeronautics  Board 
should  have  a  degree  of  latitude  in  de- 
termining whether  a  full  evidentiary 
hearing  will  be  necessary  in  a  particular 
case.  Federal  Aviation  Act  of  1!'58,  § 
412,  49  U.S.C.A.  §  1382. 

2.  Aviation  ©=107 

In  reviewing  Civil  Aeronautics 
Board's  determination  that  hearing  on 
issue  of  anticompetitive  effects  was  not 
required  prior  to  approval  of  agreement 
by  three  major  air  carriers  pi-oviding 
for  multilate^-al  reduction  of  scheduled 
seating  capacity  in  four  city-pair  mar- 
kets for  a  one-year  period,  reviewing 
court  would  not  substitute  its  own  view 
for  that  of  the  Board ;  rather,  question 
for  reviewing  court  was  whether  there 
existed  substantial  and  material  disput- 
ed issues  of  fact  or  whether  by  refusing 
to  conduct  a  hearing  the  Board  denied 

stop.  Regarding  tlie  operation  of  the 
!)ai-k-up  brake  systems,  supra  note  4,  it 
appears  to  us  not  improbable  that  the  cir- 
cumstances woubl  suspenil  dei'edent's  abili- 
ty to  apply  the  manual  system.  The  auto- 
matic- system  would  not  neiessarily  engage 
for,  as  appellant's  e.\pert  testified,  upon 
failure  of  the  valve  assembly  the  exhaust 
valve  would  reseat,  merely  blocking  the 
pa.ssagc  of  pressurized  air  into  the  brake 
system — not  permitting  an  escape  of  air 
such  as  to  reduce  the  pressure  below  GO 
psi  as  was  required  to  activate  the  nuto- 
matie  brake. 
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itself  the  materials  requisite  for  a  ra- 
tional decision.  Federal  Aviation  Act  of 
1958,  §  412,  49  U.S.C.A.  §  1382. 

3.  Aviation  e=107 

In  light  of  seriousness  of  problems 
facing  airline  industry  from  excess  seat- 
ing capacity,  delay  necessitated  by  a 
hearing,  limited  nature  of  agreement, 
adequate  information  at  hand  and  fact 
that  complainant,  airline  pilots  associa- 
tion, had  been  afforded  opportunity  to, 
but  did  not  present,  any  facts  it  deemed 
relevant,  Civil  Aeronautics  Board  was 
not  required  to  provide  hearing,  on  issue 
of  anticompetitive  aspects,  prior  to  ap- 
proval of  agreement  by  three  air  car- 
riers providing  for  multilateral  reduc- 
tion of  seating  capacity  in  four  city- 
paired  markets  for  one  year.  Federal 
Aviation  Act  of  1958,  §  412,  49  U.S.C.A. 
j  1382. 

!.  Aviation  C^107 

In  approving  agreements  among  air 
carrier.-  for  controlling,  regulating,  pi'e- 
-..■•iting,  or  othei'wisc  eliminating  de- 
structive, oppressive  or  wasteful  compe- 
tition, or  for  regulating  stops,  schedules 
and  charter  of  service,  the  Civil  Aero- 
nautics Board  must  find  that  the  agree- 
ment is  not  adverse  to  the  public  inter- 
est; the  Board's  duty  under  the  public 
interest  standard  derives  from  the  re- 
quirement of  Board  approval  of  such 
agreements  and  not  from  the  nature  of 
the  agreement.  Federal  Aviation  Act  of 
1958,  §  412.  49  U.S.C.A.  s  1382. 

5.  Aviation  C=107 

Decision  to  impose  conditions,  such 
as  labor  protective  provisions,  on  an 
agreement  entered  into  by  air  carriers 
for  controlling,  regulating,  preventing, 
or  otherwise  eliminating  destructive,  op- 
pressive or  wasteful  competition,  or  for 
regulating  stops,  schedules,  and  charter 
of  service  is  a  policy  question  left  large- 
ly to  discretion  of  the  Civil  Aeronautics 
Hoard.  Federal  Aviation  Act  of  1958,  § 
412,  49  U.S.C.A.  §  1382. 
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6.  Aviation  C=107 

Whether  operational  authority 
would  be  changed  under  agreement  by 
three  airlines  providing  for  multilateral 
reduction  of  scheduled  seating  capacity 
did  not  erase  Civil  Aeronautics  Board's 
duty,  in  approving  agreement,  to  consid- 
er the  welfare  of  carrier  employees  un- 
der the  public  interest  standard.  Feder- 
al Aviation  Act  of  1958,  §  412,  49  U.S. 
C.A.  §  1382. 

7.  Aviation  C=107 

Proceedings  involving  approval  by 
Civil  Aeronautics  Board  of  agreement 
by  three  air  carriers  providing  for  mul- 
tilateral reduction  of  scheduled  seating 
capacity  in  four  city-paired  markets  for 
one  year  was  required  to  be  remanded 
for  new  determination  on  issue  of  ad- 
verse impact  on  carrier  employees,  with 
Board  to  set  forth  clearly  its  reasons  for 
concluding  that  public  interest  lay  in  ap- 
proval of  agreement,  where  reviewing 
court  was  unable  to  determine  basis  on 
which  Board  denied  a  hearing  on  issue 
of  impact  of  agreement  on  carrier  em- 
ployees. Federal  Aviation  Act  of  1958, 
S  412,  49  U.S.C.A.  S  1382. 


Mr.  Gary  Green,  Washington,  D.  C, 
with  whom  Mr.  J.  Raymond  Needham, 
Washington,  D.  C,  was  on  the  brief,  for 
petitioner.  Mr.  Arthur  A.  Horowitz, 
Washington,  U.  C,  also  entered  an  ap- 
pearance for  petitioner. 

Mr.  Warren  L.  Sharfman,  Associate 
Gen.  Counsel,  Litigation  and  Research,  C. 
A.  B.,  with  whom  Messrs.  R.  Tenney 
Johnson,  Gen.  Counsel,  0.  D.  Ozment, 
Deputy  Gen.  Counsel,  Robert  L.  Toomey, 
Alan  R.  Demby,  Attys.,  C.  A.  B.,  and 
Howard  E.  Shapiro,  Atty.,  Dept.  of  Jus- 
tice, were  on  the  brief,  for  respondent. 

Before  BAZELON.  Chief  Judge, 
DAXAIIER,  Senior  Circuit  Judge,  and 
FRANK  A.  KAUFMAN,"  United  States 
District  Judge  for  the  District  of  Mary- 
land. 


SittinK  by  designation  iiursuant  to  2S  U.R.C.  §  2S)2(c)   (]!)70). 
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BAZELON,  Chief  Judge : 

Petitioner  Air  Line  Pilots  As- 
sociation '  challenges  CAB  approval 
of  an  agreement,  pursuant  to  Section 
412  of  the  Federal  Aviation  Act  of  1958, 
49  U.S.C.  §  1382,  providing  for  multi- 
lateral reduction  of  scheduled  seating  ca- 
pacity in  four  major  domestic  markets. 
Petitioner  contends  that  the  Board  was 
required  to  hold  a  hearing  because  of 
the  anti-competitive  aspects  of  the 
agreement ;  that  the  Board  was  required 
to  hold  a  hearing  because  of  the  impact 
on  carrier  employees  in  oi'der  to  deter- 
mine whether  labor  protective  provisions 
should  be  applied  to  the  agreement ;  and 
that,  in  the  absence  of  such  hearings, 
the  Board's  findings  are  insufficient 
and  unsupported  by  the  record. 

We  hold  that  the  Board  was  not  re- 
quired ^0  hold  a  hearing  with  respect  to 
the  anti-competitive  aspects  of  the 
agreement.  However,  we  are  unable  to 
determine  the  basis  on  which  the  Board 
denied  a  hearing  on  the  impact  of  the 
agreement  on  carrier  employees;  since 
we  will  not  construct  a  proper  justifica- 
tion here,  we  remand  to  the  Board  for  a 
new  determination. 

The  Agreement 

In  1970  American  Airlines,  Inc. 
(American),  Trans  World  Airlines,  Inc. 


<TWA),  and  United  Airlines,  Inc.  (Unit- 
ed) were  experiencing  heavy  financial 
losses  due  in  substantial  part  to  excess 
seating  capacity  in  many  major  domestic 
routes.  The  excess  capacity  was  caused 
by  a  decline  in  the  traffic  levels  and  the 
introduction  of  large,  higher  capacity 
aircraft.  Efforts  at  unilateral  reduction 
appear  to  have  failed  to  alleviate  the  ex- 
cess both  because  of  the  magnitude  of 
the  problem  and  the  traditional  fear  of 
each  carrier  that  unilateral  reduction 
would  lead  to  a  loss  of  the  carrier's  mar- 
ket share.^ 

Section  412  of  the  Federal  Aviation 
Act  of  1958  gives  to  the  CAB  authority 
to  approve  agreements  among  carriers 
"for  controlling,  regulating,  preventing, 
or  otherwise  eliminating  destructive,  op- 
pressive or  wasteful  competition,  or  for 
regulating  stops,  schedules,  and  charter 
of   service.      .  ."      Board   approval 

confei-s  anti-trust  immunity  by  virtue  of 
Section414of  the  Act."* 

In  August  of  1970,  American,  TWA 
and  United  entered  into  such  an  agree- 
ment providing  for  multi-lateral  reduc- 
tion of  scheduled  seating  capacity  in  15 
markets  for  a  two  year  period  in  the 
hope  of  stemming  financial  losses. 
While  the  Board  disapproved  this  partic- 
ular agreement,-*  it  suggested  that  it 
"would  be  prepared  to  consider  applica- 


1.  Air  Line  Pilots  Association  is  the  <-erti- 
fied  bargaining  representative  of  flight 
cTCW  members  of  a  number  of  air  far- 
riers, representing  over  l.'i.OOO  pilots, 
stewards  and  stewardesses  employed  by 
United  and  TWA. 

2.  In  1970,  TWA,  United,  and  American 
incurred  los.ses  of  $Co  million,  $40  million, 
and  $2G  million  rcsiieftivcly.  Ketwcen 
1J)70  and  1971  tlic  carriers  redui-ed  the 
number  of  flights  in  the  four  markets  by 
13%  ;  however,  there  was  still  a  13%  in- 
rrease  in  non-stop  eajia<ity.  The  overall 
load  f;i<tor  dropped  by  19%  to  32%,  well 
below  levels  considered  scmnd  by  the  C'AIJ._ 
Application  of  TWA  et  al,  Order  71-S-9], 
August  19.  1971. 

3.  .Section  412  [72  .Stat.  770,  49  U.S.C.  § 
i:iS2]  ;  Section  414.  [72  Stat.  770,  49 
U.S.C.  §  1384]. 

4.  .See  Agreement  between  .Vmcrican,  TWA 
and  United,  Order  Xo.  70-11-35,  Novem- 


ber 6,  1970.  Among  other  tuings,  the 
Board  found  that  the  two  year  period  was 
too  long  and  tlie  agreement  w:is  too  flexi- 
ble. Under  the  pro|>ose<l  agreement,  the 
airlines  were  not  required  to  reduce  ca- 
pacity in  any  spei-ific  market  as  long  as 
the  total  capacity  was  reduceil  in  the  ag- 
gregate of  the  markets.  "Given  the  ex- 
tremely comiwtitive  history  of  the  carriers 
in  such  major  markets  as  New  York-Los 
Angeles,  for  example,  it  is  highly  possible 
that  the  carriers  would  choo.se  to  main- 
tain their  competitive  jircssurcs  in  these 
markets  .ind  coiiij/ly  with  their  agreement 
by  rwluciug  service  in  Iheir  two-carrier 
markets  (e.  g.,  Memphis-Los  Angeles)  or 
in  .satellite-tyjic  markets  (e.  g.,  Xewark- 
San  .losej.  In  such  later  instances,  satel- 
lites like  Ontario  or  .San  Jose  could  lose 
the  relatively  little  transcontinental  serv- 
ice thev  now  have."'    /'/. 
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tions  for  authority  to  engage  in  discus- 
sions, under  the  appropriate  safeguards, 
looking  toward  multilateral  agreements 
to  i-educe  capacity  in  markets  in  which 
excess  capacity  is  presently  being 
operated."  -^  The  Board  agreed  that  the 
severe  economic  plight  of  the  carriers 
was  due  in  large  part  to  overcapacity 
being  operated  in  many  large  markets. 

The  respondents  applied  for,  and  the 
Board  approved,  discussions  which  led  to 
an  agreement  on  June  21,  1971,  provid- 
ing for  mutual  reduction  in  four  city- 
pair  markets  for  one  year.*  Application 
for  Board  approval  was  made  on  June 
23,  1971,  and  interested  parties  were 
given  15  days  to  file  comments.  In  its 
comment  petitioner  raised  substantially 
the  same  issues  raised  here  on  appeal. 
The  CAB  denied  petitioner's  request  for 
a  hearing  and  approved  the  agreement 
August  19,  1971,  Order  71-8-91.  It  is 
the  approval  of  this  agreement  which  is 
before  us  today. 


903 


2d  900  (1973) 

We  turn  first  to  petitioners  contention 
that  a  hearing  was  required  because  of 
the  anti-competitive  aspects  of  the 
agreement.  Petitioner  argues  that  the 
agreement  is  so  "at  odds  with  estab- 
lished concepts  of  anti-trust  law"  and 
raises  questions  of^such  substantial  im- 
portance as  to  require  a  hearing.  With- 
out a  hearing,  say  petitioners,  the  Board 
lacked  sufficient  grounds  for  appro\'al 
of  the  agreement. 

[1,2]  Of  course,  most  Section  412 
agreements  will  have  anti-trust  implica- 
tions. Furthermore,  "the  [mere]  fact 
that  these  questions  are  difficult  and 
important      .  .      does  not  mean  an 

evidentiary  hearing  is  an  essential  pre- 
requisite to  their  satisfactory  resolu- 
tion." National  Air  Carriers  Ass'n  v. 
C.A.B.,  141  U.S.App.D.C.  31,  40,  436  F. 
2d  1S5,  194  (hereinafter  NACA  I).  As 
we  have  said  before,  there  is  no  statuto- 
ry requirement  for  a  hearing  as  a  pre^ 
condition  to  Board  approval  under  Sec- 
tion 412."     It  is  true  that  in  certain  cas- 


5.    Id. 


6.     l;y  reducing  tlie  Miniber  of  flights,  an  airline  reduces  the  number  of  seats 

available.     Unlo.ss   (Icniaiid   i.s   affected   to   the  .same  extent,  a   reduction   in 

available  .seat.s  will  normally  result  in  a  higher  "load  factor."  "Load  factor"   s 

refers  to  the  iiercentagc  of  available  seats  actually  used.  ") 

The  proposed  reductions  are  as  follows: 

To  May  31,  1972 

Present  Level 

Weekly  Nonstop  Percent  of 

Round  Trips  4           Proposed  Level  Reduction 

NY-LA                                                 185                                132  28.9 

NY-SF                                                 143                                   89  38.0 

CHI-SF                                               147                                 105  28.6 

WA.SH-LA                                            73                                  66  10.2 


June  1  to  September  16,  1972 


Present  Level 

Weekly  Nonstop 

Percent  of 

Round  Trips  * 

Proposed  Level 

Reduction 

185 

157 

15.4 

143 

121 

15.7 

147 

126 

14.3 

73 

69 

6.1 

NY-LA 
NY-SF 
CHI-SP 
WASn-LA 

It  was  the  objective  of  the  agreement  to  raise  tlie  load  factors  in  the  three  mar- 
kets from  a  level  of  26-36%  to  50-60%. 


7.  National  Carrier  Ass'n  v.  C.  A.  B.,  141 
I'..S.App.  31,  436  F.2d  185  (1970)  (here- 
inafter A"/ir'.4  /.)  ;  National  Air  Carrier 
Ass'n  v.  C.  A.  B.,  143  U.S.App.D.C.  140, 


442  F.2d  862  (1971)  (hereinafter  'NACA 
II).  As  we  said  in  A'ACM  //,  143  U.S. 
App.D.C.  at  141,  442  F.2d  at  864. 
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es  the  anti-trust  issues  may  not  lend 
themselves  to  a  satisfactory  disposition 
without  a  hearing."  But  we  have  made 
it  quite  clear  that  the  Board  should  have 
a  degree  of  latitude  in  determining 
whether  a  full  evidentiary  hearing  will 
be  necessary  in  a  particular  case. 
NACA  I  at  194,  National  Air  Carriers 
Ass'n  V.  C.A.B.,  143  U.S.App.D.C.  140, 
141,  442  F.2d  862,  864  (hereinafter 
NACA  II).  In  reviewing  this  determi- 
nation, this  court  will  not  substitute  its 
own  view  for  that  of  the  Board.  Rath- 
er, the  question  for  us  is  whether  there 
exist  substantial  and  material  disputed 
issues  of  fact  or  w'hether  by  refusing  to 
conduct  a  hearing  the  Board  "denied  [it- 
self] the  materials  requisite  for  a  ra- 
tional decision."  NACA  II,  143  U.S. 
App.D.C.  at  146,  442  F.2d  at  868. 

Here,  petitioner  was  afforded  an  op- 
portunity to  present  whatever  facts  it 
believe'^  might  be  relevant.  Petitioner 
did  not  offer  any  facts,  nor  did  it  sug- 
gest what  facts  it  might  offer  at  a  hear- 
ing. Furthermore,  the  record  does  con- 
tain information  as  to  prior  unilateral 
capacity  reductions  and  their  effects, 
projections  as  to  traffic  growth,  and  im- 
pact upon  competing  carriei's  in  other 
markets.  While  there  was  some  disa- 
greement as  to  the  course  of  conduct 
which  would  be  pursued  by  the  three 
carriers,^  there  was  not  the  kind  of  disa- 
greement as  to  material  and  substantial 
factual  questions  which  would  require  a 
full  evidentiary  hearing. 

Moreover,  this  was  a  limited  agree- 
ment, confined  to  only  four  city-pair 
markets  and  lasting  a  single  year.  We 
have  heretofore  upheld  Board  determina- 
tion  to  proceed   without  an   evidentiary 

8.  i.Vc  ^\A.CA  I.  141  r.S.App.D.S.  31,  43G 
F.2d  185  (19T0)  ;  Marine  Spaco  Knclos- 
uros,  Inc.  v.  FMC,  137  U.S.App.D.C.  9, 
17-lS,  420  F.2(l  077,  5S5-5S6  (1969)  ; 
Citizens  for  AUeRan  County,  Inc.  v.  FPC,  ' 
134  U.S.App.D.C.  229,  232-233,  414  F.2(l 
1125,  1128-1129   (1969). 

9.  Some  com^ern  was  expressed  that  eapacity 
released  from  tlie  four  markets  under  tlio 
agreement  miglit  be  diverted  to  other 
markets  or  r'liartcr  service  in  competition 


hearing  where  the  agreement  was  novel 
and  of  an  "interim"  or  short  term 
nature.'"  In  cases  of  this  kind  it  may 
well  be  that  "a  month  of  experience  will 
be  worth  a  year  of  hearings."  Ameri- 
can Airlines  v.  C.A.B.,  123  U.S.App.D.C. 
310,  319,  359  F.2d  624,  633  (1966),  cert, 
denied,  385  U.S.  843,  87  S.Ct.  73,  17  L. 
Ed.2d  75.  Here,  the  Board  emphasized 
in  approving  the  agreement  that  it 
would  maintain  jurisdiction  in  order  to 
condition  the  agreement,  shorten  its 
term,  or  terminate  it  if  circumstance 
should  dictate. 

[3]  In  light  of  the  seriousness  of  the 
problem  facing  the  industz-y,  the  delay 
necessitated  by  a  hearing,  the  limited 
nature  of  the  agreement,  and  the  ade- 
quate information  at  hand,  we  cannot 
say  that  a  hearing  was  required  by  law. 

The  Impact  on  Labor 

Petitioner  also  claims  that  the  Board 
should  have  held  a  hearing  on  the  im- 
pact of  the  agreement  on  carrier  em- 
ployees in  order  to  determine  whether  to 
apply  labor  protective  conditions.  Peti- 
tioner contends  that  since  the  Board 
made  no  findings  as  to  the  impact  oi. 
employees,  the  Board's  approval  of  the 
agreerrcnt  is  without  adequate  support. 
The  CAB  appeal's  to  respond  that  since 
labor  protective  conditions  are  for  policy 
reasons  inapplicable  to  reduction  agree- 
ments, no  inquiry  is  necessary  as  to  the 
impact  of  the  agreement  on  labor  in  this 
case.  The  Board  also  argues  that  a 
hearing  would  have  delayed  implementa- 
tion of  the  agreement  and  that  any  con- 
ditions imposed  would  amount  to  a  fi- 
nancial burden  on  the  carriers.  This, 
says  the  Board,  would  run  counter  to  the 

witli  other  air  carriers.  Tlie  applicant 
carriers  represented  that  this  would  not 
occur  and  the  Boaid  approved  tlie  agree- 
ment upon  thi.s  condition  and  with  the  au- 
thorit.y  "to  impose  conditions  [to  prevent 
diversion  of  capacity]  at  a  later  date"  if  it 
should    prove    necessary. 

10.  S^cc,  e.  g.,  National  Air  Carriers  Ass'n 
V.  C.  A.  B.,  141  U.S.App.D.C.  31.  436  F.2d 
185. 


51-146   O  -  75  -  pt.3  -  20 
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i'urpose  of  the  agreement:    reduction  of 
carrier  losses. 

[4,  5]     But  the  CAB  response  misses 
the  mark  on  both  counts.     In  approving 
agreements  under  Section  412  the  Board 
must    find    that    the    agreement    is    not 
adverse     to     the     public     interest.       It 
has  long  been  held  that  the  welfare  of 
displaced  employees  is  a  legitimate  fac- 
tor within  the  public  interest.i^     As  the 
Board  itself  stated  in   United   Westei-n, 
Acquisition    of    Air    Carrier    Property: 
On    balance,     [the    agreement]    must 
benefit  the  public  as  a  whole;    other- 
wise we   would    disapprove   it.     Very 
often,  the  benefits  to  the  stockholders 
and  to  the  public  will  be  at  the  ex- 
pense of  some  of  the  employees  of  the 
companies  involved.     We  think  it  only 
equitable   that   in   such   circumstances 
the  hardships  borne  by  adversely  af- 
fected employees  should  be  mitigated 
by  provisions  for  their  benefit.^'- 
Thus  it  may  be  that  an  agreement  will 
be    disapproved    because    its    impact    on 
carrier  employees  outweighs  the  positive 
.'ispects   of   the   agreement;    or  that   an 
agreement  will  be  approved  only  because 
its  impact  on  carrier  employees  is  miti- 
gated by  labor  protective  provisions;    or 
it  may  be  that  the  impact  on  carrier  em- 
nloyees  is  so  small  as  to  require  neither 
disapproval  of  the  agreement  nor  impo- 
sition of  labor  protective  conditions.     In 

I  I.  United  Stntos  v.  Lowdon,  308  U.S.  22.5, 
2.3.J-23C,  GO  S.Ct.  248.  S4  L.Ed.  208; 
Seven  States  Area  Investigation,  .30  CAB 
473,  47.j-.")77  (lOGO)  ;  .Xortli  Atlantic 
Route  Transfer  Tase,  It  C \V,  010.  OIC- 
917   (1051). 

12.  11  CAB  701,  70S  (39.VJ).  Aff'd  sub 
nom.  Western  Air  Linos  v.  C.  A.  B.,  194 
F.2d  211,  213-215  (C.A.  9,  1952). 

13.  Cf.  Air  Line  Pilots  Association,  Inter- 
national V.  C.  A.  B.,  148  U.S.App.D.C. 
24,  458  F.2d  840,  8.52   (1972). 

14.  Oiicrational  authority  refers  to  the  au- 
thority siven  to  carriers  liy  the  Board  to 
operate  between  given  points.  The  CAB 
states  that  it  lias  been  in  cases  where 
there  is  a  change  in  operational  authority 
that  labor  protective  conditions  have  been 
applied.  The  Board  argues  tliat  where  it 
grants  a  change   in  operational   authority 

475  F. 2d— 571/2 


any  case,  while  the  decision  to  impose 
conditions  is  a  policy  question  left  large- 
ly to  the  discretion  of  the  Board,  we 
cannot  believe  that  the  Board  would  as  a 
matter  of  policy  simply  ignore  entirely 
the  impact  of  the  agreement  upon  car- 
rier employees.  Such  a  decision  could 
amount  to  a  i-efusal  even  to  consider 
what  may  develop  to  be  a  legitimate  fac- 
tor in  balancing  all  elements  essential 
to  a  just  determination  of  the  public 
interest.!^ 

But  it  is  not  clear  from  the  Board's 
order  whether  the  Board  concluded  that 
it  may  as  a  general  policy  refuse  to  con- 
sider the  impact  of  reduction  agree- 
ments on  carrier  employees,  or  whether 
the  Board  merely  determined  that  the 
adverse  impact  on  employees  was  over- 
borne by  the  positive  aspects  of  the 
agreement  in  this  particular  case. 

[6]  On  the  one  hand,  the  Board 
seems  to  have  concluded  that  considera- 
tion of  employee  welfare  was  unneces- 
.sary  since  "the  instant  agreement  does 
not  create  changes  in  any  carrier's  oper- 
ational authority."  But  whether  opera- 
tional authority  changes  or  not,  the  im- 
pact on  employees  may  be  the  same,^' 
and  such  a  distinction  does  not  erase  the 
Board's  duty  to  consider  the  wel'^are  of 
carrier  employees  under  the  public  inter- 
est standard  when  it  approves  agree- 
ments under  Section  412.     On  the  other 

the  Board  assumes  a  different  obligation 
to  employees  than  iu  cases  where  "fluctua- 
tions, rises  and  falls,  and  changes  in 
volume  or  character  of  employment  [arel 
brought  about  solely  by  other  causes." 
Here,  says  respondent,  "the  Board  has 
merely  facilitated  realization  of  a  state  of 
affairs  which  should  have  come  to  pass 
long  before"  as  a  "product  of  the  basic 
economic  law  of  supply  and  demand." 
But  even  mergers  are  only  products  of 
supply  and  demand.  In  each  case  the 
Board  is  granting  an  exception  to  a  gen- 
eral rule  which  prohibits  reacting  to  sup- 
ply and  demand  in  ways  which  may  in  the 
long  run  threaten  competition.  In  any 
case,  tlie  lioard's  duty  under  I  he  public  in- 
Icrett  slandiird  derives  from  the  rcfiuire- 
ment  of  P>oard  approval  of  such  agree- 
ments and  not  from  the  nature  of  the 
iigreement. 
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hand,  it  appears  possible  that  the  Board 
assumed  adverse  impact  on  employees, 
but  determined  the  impact  overborne  by 
competing  interests. 

[7]  We  hesitate  to  uphold  the  Board 
where  this  aspect  of  its  decision  appears 
to  be  so  unclear.  S.E.C.  v.  Chanery 
Corp.,  318  U.S.  80,  63  S.Ct.  454,  87  L. 
Ed.  626  (1943).  "The  function  of  the 
court  is  to  assure  that  the  agency  has 
given  reasoned  consideration  to  all  the 
material  facts  and  issues.  This  calls  for 
insistence  that  the  agency  articulate 
with  reasonable  clarity  its  reasons  for 
decision.  .  .  ."  ^^  Therefore,  we  re- 
mand to  the  Board  so  that  it  may  clarify 
its  reasons  for  approving  the  agreement 
over  the  claims  of  adverse  impact  on 
carrier  employees. 

We  do  not  mean  to  say  that  without 
more  tY^i  Board  must  necessarily  hold  a 
hearing  to  resolve  this  issue.  We  leave 
this  to  the  discretion  of  the  Board  sub- 
ject to  the  guidelines  discussed  above. 
But  the  Board  must,  at  a  m'inimum,  ad- 
dress the  question  of  adverse  impact  on 
carrier  employees  ^<*  and  set  forth  clearly 
its  reasons  for  concluding  that  the  pub- 
lic interest  lay  in  approval  of  the  agree- 
ment. 

While  the  agreement  in  question  has 
now  run  its  course,  we  note  that  the 
CAB  recently  approved  a  six  month  ex- 
tension. Petitioner  did  not  file  comment 
with  respect  to  this  extension ;  but  this 
may  not  be  surprising  in  view  of  the 
Board's  earlier  decision  which  might 
have  been  taken  to  mean  that  the  Board 
would  never  consider  the  impact  of  such 
agreements  on  carrier  employees  as  a 
matter  of  policy.  On  this  remand  we 
think  the  Board  should  now  invite  com- 
ments from  petitioner  as  to  the  impact 
the  agreement  has  had,  and  will  be  ex- 
pected to  have,  on  cra-rier  employees. 
Furthermore,  the  public  interest  issue 
should  be  reappraised  if  such  comments 
are  received. 

15.  Greater  Boston  Tolevision  Corp.  v. 
F.  C.  C,  143  U.S.App.D.C.  3S3,  393,  444 
F.2fl  841,  S51. 


Because  the  agreement  has  not  evoked 
specific  complaints  from  labor  during  its 
operation,  and  because  of  the  disruption 
which  would  result  from  outright  termi- 
nation of  the  agreement,  we  leave  it  to 
the  Board's  discretion  to  permit  the 
agreement  to  continue  pending  re-con- 
sideration by  the  Board.  In  view  of  the 
short  term  nature  of  the  extension,  we 
assume  that  the  Board  will  proceed  most 
quickly  to  a  resolution. 
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[The  "Transcontinental  economic  agreement"  was  the  subject  of  the 
initial  decision  of  Administrative  Law  Judge  E.  Robert  Seayer  in  the 
Capacity  Reduction  Agreement  case,  CAB  docket  22908.  His  opinion 
follows.  The  case  was  appealed  to  the  full  CAB  which  had  not  ren- 
dered a  decision  as  of  June  1, 1975.] 
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(continued) 

This  initial  decision  is  rendered  pursuant  to  the  authority  dele- 
gated to  Administrative  Law  Judges  under  Rule  27  of  the  Rules  of 
Practice  in  Economic  Proceedings.   It  becomes  effective  as  the 
final  order  of  the  Board  30  days  after  service  thereof  unless  a 
petition  for  discretionary  review  is  filed  within  21  days  after 
service  thereof  in  accordance  with  Rule  28  or  the  Board  issues  an 
order  within  said  30-day  period  to  review  upon  its  own  initiative 
If  a  petition  for  discretionary  review  is  timely  filed  or  action 
to  review  is  taken  by  the  Board  upon  its  own  initiative,  the  effec- 
tiveness of  this  initial  decision  is  stayed  until  further  order  of 
the  Board. 
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UNITED  STATES  OF  AMERICAN 
CIVIL  ARRONAUTICS  BOARD 
WASHINGTON,  D.  C. 


CAPACITY  REDUCTION  AGREEMENTS  CASE 
DOCKET  22908 


The  proposed  agreement  between  certain  scheduled  air  carriers 
whereby  the  capacity  to  be  offered  by  than  in  transcontinental  markets 
is  to  be  limited  and  apportioned  is  found  to  be  adverse  to  the  public 
interest  and  is  disapproved.   In  the  future,  agreements  of  this  nature 
in  domestic  and  overseas  markets  will  be  approved  only  upon  a  showing 
that  they  are  necessary  to  forestall  a  clear  and  present  threat  to 
the  provision  of  air  transportation  services  or  to  alleviate  an  emer- 
gency which  posas   an  immediate  threat  to  the  public  interest  which 
can  not  be  overcome  by  less  anticompetitive  means. 
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Airlines,  Inc. 
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Parties,  and  Commonwealth  of  Puerto  Rico. 
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INITIAL  DECISION  OF  E.  ROBERT  SEAVER,  ADMINISTRATIVE  LAW  JUDGE 

Introduction 

This  proceeding  was  instituted  by  the  Board  under 
section  412  of  the  Federal  Aviation  Act,  as  amended,  (the 
Act)  49  U.  S.  C.  1382,  which  requires  that  air  carriers 
file  for  approval  by  the  Board  contracts  between  themselves 
in  the  nature  of  cooperative  working  arrangements.   The 
statute  provides  that  the  Board  shall  disapprove  those 
arrangements  that  "it  finds  to  be  adverse  to  the  public 

interest,  or  in  violation  of  the  Act,  "  and  that  it  shall 

approve  all  others.   Under  section  414  any  such  contracts 
and  arrangements  are  exempt  from  the  operation  of  the  anti- 
trust laws  if  they  have  received  Board  approval.   Applicants 
have  filed  for  approval  agreements  between  them  limiting 
the  amount  of  air  carriers  service  to  be  provided  in 
certain  markets  and  apportioning  the  reduced  capacity  among 
themselves . 
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Sections  412  and  414  are  set  out  in  Appendix  A-1,  together  with 
that  portion  of  section  102  of  the  Act  which  is  applicable  to  this 
investigation.   Section  102  states  that  one  of  the  guides  as  to  what 
shall  be  deemed  to  be  in  the  public  interest  Is  "Competition  to  the 
extent  necessary  to  assure"  a  healthy  air-transportation  system. 
The  particular  agreements  involved  here  would  in  the  absence  of 
Board  approval  be  held  by  the  courts  to  constitute  per  se  violations 
of  section  1  of  the  Sherman  Act  and  therefore  presumptively  con- 
trary to  the  public  interest.   The  question,  then,  is  whether  appli- 
cants have  shown  that  these  agreements  have  such  redeeming  benefits 
for  the  public,  unachievable  in  any  less  anticompetitive  way,  as 
will  overcome  that  presumption. 

American  Airlines,  Inc.,  Trans  World  Airlines,  Inc.,  and 
United  Air  Lines,  Inc.  (the  applicants),  three  of  the  nation's 
four  largest  trunk  airlines,-  filed  for  Board  approval  the  agree- 
ment among  themselves  which,  for  a  term  of  two  years  ending  Septem- 
ber 14,  1975,  would  limit  the  service  (stated  in  terms  of  seating 
capacity)  that  would  be  provided  by  them  collectively  and  by  each  of 
them  in  three  major  markets  spanning  the  continent:   New  York/ 
Newark-Los  Angeles;  New  York/Newark-San  Francisco;  Baltimore/ 
Washington-Los  Angeles;  and  Chicago-San  Francisco. 


1/  Eastern  Air  Lines,  Inc.  is  the  fourth  member  of  the  Big  Four. 
~  Eastern  joined  with  American  and  Pan  American  in  a  similar  agree- 
ment in  the  New  York/Newark-San  Juan  market,  discussed  later  herein. 
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The  Board  ordered  this  investigation—  of  the  transcontinental 
agreement  and,  later,  consolidated  for  investigation  herein  the 
application  for  approval  of  a  similar  agreement  between  American, 
Eastern  Air  Lines,  Inc.,  and  Pan  American  World  Airways,  Inc., 

limiting  and  apportioning  the  service  and  capacity  to  be  provided  in 

2/ 
the  New  York/Newark-San  Juan  market.—   That  agreement  was  later 

cancelled  by  Eastern,  so  the  question  of  approval  is  moot.   However, 
these  carriers  have  been  retained  as  parties  and  that  agreement  was 
retained  as  one  of  the  subjects  of  the  investigation,  since  the 
experience  gained  thereunder  will  contribute  to  the  data  and  infor- 
mation relating  to  capacity  agreements,  in  general. 

The  parties  who  actively  participated  in  this  proceeding  were 

(1)  the  carriers  who  are  members  of  the  transcontinental  agreanent; 

(2)  Eastern  and  Pan  American,  although  the   former's  participation 
was  reluctant,  half-hearted,  and  unhelpful;  (3)  the  Departments  of 

Transportation  and  Justice  and  the  U.  S.  Postal  Service;  (4)  Hon.  John 

3/ 
E.  Moss,  et  al;—   (5)  the  State  of  Maryland  and  the  Commonwealth 


-^Order   73-7-147    of   July   27,    1973. 

2/ 

-Order   73-8-59   of  August    10,    1973. 


3/ 

—  This  group  of  25  Congressmen  who  intervened  and  participated  in 

the  proceeding,  in  opposition  to  capacity  agreements,  were  as  follows: 

Hon.  John  E.  Moss,  Hon.  Glenn  M.  Anderson,  Hon.  Thomas  L.  Ashley, 

Hon.  George  E.  Brown,  Jr.,  Hon.  Phillip  Burton,  Hon.  James  C.  Gorman, 

Hon.  John  D.  Dingell,  Hon.  Don  Edwards,  Hon.  Richard  T.  Hanna,  Hon. 

Augustus  F.  Hawkins,  Hon.  Chet  Holifield,  Hon.  Harold  T.  Johnson,  Hon. 

Robert  L.  Leggett,  Hon.  John  McFall,  Hon.  Spark  M.  Matsunaga,  Hon. 

Joseph  G.  Minish,  Hon.  Patsy  T.  Mink,  Hon.  Jerry  L.  Pettis,  Hon. 

Thomas  M.  Rees,  Hon.  Peter  W.  Rodino,  Jr.,  Hon.  Edward  R.  Roybal ,  Hon. 

Bernie  Sisk,  Hon.  Charles  M.  Teague,  Hon.  Lionel  Van  Deerlin  and  Hon. 

Jerome  R.  Waldie. 
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of  Puerto  Rico;  (6)  the  cities  of  Baltimore  and  Las  Vegas  and  the 
Metropolitan  Washington  Board  of  Trade;  (7)  the  National  Air  Carriers 
Association;  (8)  Braniff  Airways,  Inc.,  Delta  Air  Lines,  Inc.,  North- 
west Airlines,  Inc.,;  and  (9)  the  Board's  Bureau  of  Operating  Rights. 
All  of  these  submitted  exhibits,  participated  at  the  hearing,  and 
filed  briefs.   The  other  parties,  shown  on  the  appearance  and  ser- 
vice lists,  supra,  participated  in  varying,  lesser  degrees. 

In  the  past,  the  Board  has  refused  to  authorize  capacity  or 
schedule  limitation  agreements.   It  believed  that  air  carriers  could 
and  should  avoid  excess  capacity  in  all  markets  through  the  exercise 
of  unilateral  restraint  and  regarded  this  course  as  preferable  to 
the  anticompetitive  effects  of  multilateral  agreements.   Therefore, 
although  the  statute  does  not  require  it,  the  Board  set  down  the 
instant  application  for  public  hearing,  not  only  to  determine  the 
approvability  of  the  proposed  agreement  in  four  transcontinental 
markets  but  primarily  to  reevaluate  the  Board's  policy  regarding 
such  agreements  in  general  and  to  determine  "whether  such  agreements 
can  or  should  play  a  part  in  the  Board's  overall  program"  of 
regulation. 

The  Board  pointed  out,  in  instituting  this  case,  that  its  pro- 
gram of  regulation  had  recently  taken  a  new  turn  in  some  respects 
as  a  result  of  its  decision  in  the  major  fare  case.  Domestic  Passen- 
ger Fare  Investigation,  (DPFI) ,  and  particularly  Phase  8_   and  Phase  6B 
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thereof,-  governing  Che  rate  of  return  on  investment  and  estab- 
lishing load  factor  standards.   The  Board  determined  that  (1)  a 
reasonable,  industry-average  return  on  investment  (ROI)  will  be  12Z 
for  the  trunklines  and  (2)  that  the  carriers  would  not  be  allowed 
to  charge  fares  based  upon  excess  capacity  and  therefore  the  Board 
adopted  an  industry-wide,  average  load  factor  standard  of  557o  for 
the  trunk  airlines:   That  is,  costs  resulting  from  flying  aircraft 
with  more  than  457o  of  the  seats  empty  will  be  disallowed  in  the 
ratemaking  formula. 

In  instituting  this  investigation,  the  Board  is  saying,  basically, 
that  in  view  of  its  hardened  position  regarding  overcapacity  and 
its  determination  as  to  a  12%  ROI,  it  wants  to  determine  whether 
capacity  agreements  can  and  should  be  employed  to  assist  the 
carriers  in  maintaining  the  new  load  factor  standard,  to  promote 
low-cost  service,  and  Co  achieve  profits  ChaC  will  give  the  trunk 
carriers  the  12%  return.   In  the  order  instituting  this  proceeding, 
entered  on  July  27,  1973,  the  Board  granted  interim  approval  of  the 


—  The  Phase  8  decision  is  identified  as  Order  71-4-58,  April  9,  1971 
covering  the  rate  of  return  on  investment  and  the  Phase  6B  decision 
is  Order  71-4-54,  April  9,  1971,  where,  for  the  first  time  the  Board 
adopted  a  minimum  load  factor  standard  to  force  the  airlines  to 
limit  their  capacity  to  reasonable  levels  or,  failing  this,  to  re- 
lieve the  fare-payers  from  the  burden  of  paying  fares  resulting  from 
excess  capacity. 
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agreement  (sometimes  referred  to  herein  as  the  "economic  agreement") 
for  a  6-momths  period,  and  pending  the  conclusion  of  this  investiga- 
tion.  The  approval  expired  in  March,  1974. 

On  July  24,  1974  --  after  the  hearing  was  held  herein  out 
without  reference  to  the  record  of  evidence  herein,  and  in  a  different 
Board  docket  --  the  Board  approved  a  so-called  "fuel  agreement" 
(No.  CAB  23703-2A) ,  entered  into  between  the  same  parties  and  covering 
the  same  markets,  which  is  identical  in  all  respects  to  the  agreement 
under  consideration  herein  (No.  CAB  23703)  except  for  a  slight  change 
in  market  shares.   The  sole  basis  of  the  application  for  approval 
and  for  the  Board's  approval  of  that  agreement,  which  expires  De- 
cember 14,  1974,  was  the  alleged  shortage  of  aviation  fuel  at  that 
time.   Order  74-7-105,  adopted  July  24,  1974.   This  "fuel  agreement" 
was  not  made  a  part  of  this  investigation.   However,  it  has  the  effect 
of  replacing  the  agreement  that  was  made  the  subject  of  this  investi- 
gation, so  a  question  arose  concerning  its  status  in  the  issues  here 
as  well  as  the  status  of  the  "economic  agreement",  No.  CAB  23703. 
In  this  regard,  the  Board  said,  in  Order  74-7-105,  page  12: 

As  in  Order  74-2-38,  our  approval  of  the  transcon- 
tinental fuel  agreement  (based  on  different  and  considerably 
narrower  grounds  than  the  questions  at  issue  in  the  pending 
investigation  in  Docket  22908)  is  not  intended  to  vitiate 
that  need  for  an  overall  economic  evaluation  of  capacity 
reduction  agreements  in  a  nonfuel  shortage  context.   Al- 
though interim  Board  approval  of  the  agreements  in  Docket 
22908  has  been  allowed  to  lapse,  we  fully  intend  to  pursue 
that  investigation,  pursuant  to  our  general  investigatory 
powers . 
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Order  74-2-38  of  February  12,  1974,  mentioned  by  the  Board  in  the 
above  quotation,  similarly  approved  a  "fuel  agreement"  in  the  New 
York-San  Juan  market  between  the  same  carriers  as  those  who,  earlier, 
sought  and  obtained  approval  of  the  San  Juan  "economic  agreement"— 
(No.  CAB  23672),  predicated  upon  economic  grounds,  which  was  made 
a  subject  of  this  investigation  in  Order  73-8-59,  August  10,  1973. 
The  latter  agreement  was  terminated  by  Eastern  on  March  12,  1974, 
with  the  tacit  approval  of  the  two  other  members,  therefore  no  issue 
remains  in  this  case  concerning  the  approval  of  that  agreement. 
However,  the  parties  to  the  agreement,  American,  Eastern,  and  Pan 
American,  have  been  retained  as  parties  to  this  investigation. 

The  parties  disagree  as  to  the  present  status  herein  of  the 
transcontinental  agreement  CAB  23703,  in  this  proceeding.   ALPA 
and  some  of  the  other  parties  contend  that  the  replacement  of  that 
agreement  by  the  fuel  agreement.  No.  CAB  23703-2A,  has  mooted  the 


-By  Order  73-10-50,  October  12,  1973,  issued  when  the  fuel  crisis 
was  expected  to  seriously  disrupt  air  transportation,  the  Board  autho- 
rized all  carriers  to  discuss  capacity  agreements  in  all  markets  with 
a  view  to  saving  fuel.  Agreements  were  reached  between  two  or  more  members 
of  the  Big  Three  for  capacity  limitation  contracts  in  the  20  marke  ts 
listed  below.   The  Board  approved  these  agreements  on  October  31,  197^, 
Order  73-10-110.  "   ^ 

New  York-Chicago  New  York-Phoenix 

Philadelphia-Los  Angeles  Chicago-Phoenix 

Detroit-Los  Angeles  New  York-Cincinnati 

Hartford-Los  Angeles  New  York-Dayton 

Boston-Los  Angeles  Chicago-San  Diego 

Cleveland-Los  Angeles  Washington-San  Diego 

Boston-San  Francisco  Philadelphia-San  Francisco 

Washington/Baltimore-  New  York-Denver 

San  Francisco  New  York-Las  Vegas 

Chicago-Las  Vegas  Philadelphia-Chicago 
Washington/Baltimore-Denver 
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issues  as  to  the  approval  of  CAB  23703,  leaving  only  the  issue  as  to 
whether  capacity  agreements  in  general  can  and  should  be  adopted  as 
a  permanent  regulatory  device.   United  urges,  and  it  can  be  assumed 
from  the  context  of  their  briefs  that  American  and  TWA  agree,  that 
the  issues  as  to  the  approval  of  Agreement  CAB  23703  is  still  in  the 
case  since  that  proposed  agreement  has  an  expiration  date  in  Septem- 
ber, 1975,  while  the  "fuel  agreement"  expires  in  December,  1974. 

ALPA  argues  that  if  the  Board  intended  that  the  question 
of  approving  the  particular  transcontinental  "economic  agreement" 
remain  in  the  case,  one  would  expect  this  to  have  been  expressed 
in  the  above-quoted  passage  from  Order  74-4-105  or  in  the  almost 
identical  passage  in  Order  74-2-38.   The  status  of  that  agreement 
in  this  case  is  not  mentioned  there  nor  elsewhere  in  those  orders. 

In  Order  73-7-147,  instituting  this  proceeding,  six  months  in- 
terim approval  of  the  transcontinental  agreement  was  granted  by 
the  Board  and  it  made  passing  reference  to  a  requirement  that  the 
applicants  file  a  request  for  extension  and  briefs  if,  at  the  end 
of  that  time,  they  believed  there  was  a  need  to  extend  it.   No 
such  request  was  filed,  so  the  interim  approval  expired  March  15, 
1974.   However,  I  think  United  probably  is  right  when  it  states 
that  the  Board's  reference  in  Order  73-7-147,  instituting  this  case, 
to  a  requirement  for  the  carriers  to  make  the  request  if  they  found 
that  an  extension  of  the  interim  approval  was  needed  when  that  interim 
approval  expired  on  March  15,  1974,  was  not  intended  to  mean  that  the 
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carriers  had  to  take  any  further  steps  with  respect  to  their  appli- 
cation for  approval  of  the  agreement  for  the  full  two  year  term. 

The  prudent  course  is  to  treat  the  question  of  approval  of  that 
agreement  as  still  being  in  the  case,  as  the  contrary  might  leave  a 
gap  in  the  areas  the  Board  seeks  to  cover  and  which  should  be  covered. 
In  addition,  that  agreement  will  provide  an  appropriate  vehicle  for 
the  resolution  and  discussion  of  certain  concrete  questions  that 
might  be  difficult  or  cumbersome  to  approach  if  the  case  were  limited 
to  the  more  general  question  of  capacity  agreements  as  an  institution. 
It  is  clear  from  all  the  briefs  that  no  prejudice  will  result  to  any 
party  from  the  inclusion  of  this  issue.   The  parties  fully  covered 
the  operation  and  effects  of  the  temporarily-dormant  transcontinental 
agreement  in  the  testimony,  exhibits,  and  briefs. 

In  August,  1971,  the  Board  approved,  without  hearing,  an  agree- 
ment between  the  same  carriers  that  is  identical  in  all  material 

respects  with  the  agreement  involved  here.—   This  approval  was  further 

2/ 
extended  in  November,  1972.~  That  agreement  was  in  operation  from 

October,  1971  to  April,  1973,  with  a  brief  hiatus  from  September  to 

November,  1972.   The  approval  resulted  from  what  the  Board  considered 

to  be  a  temporary  financial  emergency  of  the  carrier  parties  and  was 

given  with  considerable  reluctance  and  misgiving.  Two   of  the 

Board  members  dissented  from  the  Board's  action  in  Order  72-11-6, 

extending  the  term  of  agreement,  being  of  the  view  that  the  financial 

emergency  had  ended.   However,  Chairman  Timm  expressed  very  favorable 

views  in  a  separate  opinion,  concluding  that   he  would  make  capacity 


-  Order  71-3-91,  August  19,  1971. 

2/ 

-  Order  72-11-6,  November  2,  1972. 
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agreements  "available  for  industry-wide  use  on  a  voluntary  basis, 
subject  to  Board  review  and  approval,  providing  the  carriers  rendered 
an  accounting  for  capacity  which  is  freed  by  such  agreement".   This 
is  mentioned  in  order  to  show  how  widely  the  views  as  to  capacity 
agreements  have  varied,  before  they  were  submitted  to  the  test  of  an 
evidentiary  hearing. 

The  Board's  order  of  investigation  specified  a  number  of  sub- 
issues  which  were  made  a  part  of  the  investigation.   These  were  dis- 
cussed and  clarifications  agreed  upon  at  a  prehearing  conference 
held  on  October  4  and  5,  1973.   The  statement  of  the  issues,  as 
enumerated  in  the  Judge's  Prehearing  Conference  Report,  is  attached 
hereto  as  Appendix  A-2. 

In  accordance  with  the  normal  practice  of  the  Administrative  Law 
Judges  of  the  CAB,  the  direct  testimony  of  the  witnesses  was  sub- 
mitted in  x^ritten  form  prior  to  the  hearing.   Extensive  discovery 
was  had.   The  carrier  parties,  the  Government  and  civic  parties, 
and  the  interveners  submitted  massive  data  in  response  to  the  re- 
quests for  information  and  also  as  exhibits.   The  hearing,  consisting 
of  just  the  cross-examination  of  the  witnesses,  consumed  19  full  days 
resulting  in  2800  pages  of  transcript  of  the  testimony.   The  parties 
also  submitted  comprehensive  accounting  and  economic  exhibits  in  an 
effort  to  avoid  a  failure  to  cover  the  many  novel  issues  herein. 
As  in  any  case  of  first  impression,  the  enormous  size  of  the  record 
is  due  in  part  to  the  fact  that  the  parameters  of  the  issues  and  the 
nature  of  the  proof  in  such  a  case  have  never  been  established.   The 
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briefs  filed  by  the  parties  were  lengthy,  for  the  same  reason.   Sharp 
disagreemeni.  has  been  expressed  on  nearly  every  issue  and  feeling 
runs  high. 

Terms  and  Provisions  of  the  Agreement 
The  transcontinental  agreement  limits  capacity  in  each  of  the 
agreement  markets  on  nonstop  flights,  as  does  the  San  Juan  agreement. 
Different  capacity  shares  are  specified  in  the  transcontinental  agree- 
ment for  the  period  from  September  15,  1973  to  May  31,  1974  and  the 
period  from  June  1,  1974  to  September  14,  1975.   Provision  is  made 
for  the  applicants  to  provide  traffic  forecasts  after  one  year  of 
operation.   Capacity  allotments  could  be  revised  at  that  time  through 
renegotiation.   Each  of  the  three  agreement  carriers  is  allotted  a 
level  of  capacity  that  it  ordinarily  may  not  exceed  in  the  agreement 
markets.   The  agreement  provides,  however,  that  "each  of  the  carriers 
may  operate  extra  sections  of  flights  for  operational  reasons  or 
unusual  demand,  but  such  extra  sections  are  not  to  be  published, 
advertised,  or  otherwise  held  out  to  the  public.   The  parties  also 
agree  that  in  order  to  meet  unusual  operational  requirements  the 
substitution  of  an  aircraft  with  a  higher  standard  seating  configura- 
tion for  an  aircraft  with  lower  standard  seating  configuration  (e.g., 
B-747  for  a  DC-8  or  L-1011)  will  be  permitted  on  an  irregular  and 
infrequent  basis"   The  agreement  also  provides  that  "each  of  the 
carriers  shall  maintain  a  minimum  of  one   nonstop  schedule  in  each 
direction  in  each  city-pair". 
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Allotments  are  on  a  city-pair  market  basis  (Baltimore/Washington 
and  New  York/Newark  each  being  treated  as  one  city) .   Maximiim  capa- 
city is  expressed  in  terms  of  the  number  of  seats  to  be  operated  in 
each  of  the  agreement  markets.   For  example,  in  the  period  from  Septem- 
ber 15,  1973  to  May  31,  1974,  American  is  allotted  4,932  "seats"  per 
week  in  each  direction  in  the  Baltimore/Washington-Los  Angeles  market; 
TWA  4,280  seats;  and  United,  5,588  seats.   For  purposes  of  determining 
capacity  operated,  the  agreement  provides  that  B-747's  will  be  deemed 
to  have  290  seats;  L-lOll's  and  DC-lO's,  234  seats;  and  B-707's, 
B-727's  and  DC-8's,  140  seats.   These  weightings  are  designed  to  favor 
the  use  of  B-747's  and  the  other  wide-bodied  planes.   The  747  actually 
contains  up  to  364  seats,  the  0C-1O  and  L-1011  up  to  240,  and  the  B-707 
and  DC-8  only  129.   Thus,  for  example,  TWA  could  operate  26  flights 
per  week  with  the  747  in  the  New  York-San  Francisco  market  because 
the  limit  is  7,547  "agreement"  seats,  in  the  contract.   However,  the 
actual  seats  flown  would  be  9,464. 

Capacity  is  limited  in  such  manner  as  to  achieve  a  goal  of 
65 -percent  load  factor  during  the  summer  season  and  60-percent  load 
factor  the  rest  of  the  year.   In  constructing  the  agreement  anrl  the 
capacity  shares,  the  parties  assumed  a  5  percent  yearly  growth  in 
traffic.   Any  party  to  the  agreement  can  terminate  the  agreement  on 
90  days'  notice. 

The  New  York/Newark-San  Juan  agreement  limited  the  service  to 
be  offered  in  terms  of  the  number  of  nonstop  flights  per  week  to 
be  offered  by  each  of  the  members,  American,  Eastern  Air  Lines,  Inc., 
and  Pan  American  World  Airways,  Inc.,  in  the  ratio  of  35  percent. 
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37  percent,  and  28  percent,  respectively.   They  took  the  weekly 
traffic  figures,  applied  a  5  percent  estimated  annual  growth,  used 
a  load  factor  goal  ranging  from  65  percent  to  75  percent,  depending 
upon  the  time  of  year  and  peak  travel  seasons,  and  arrived  at  the 
total  seats  required  to  serve  the  market  which,  in  turn,  was  appor- 
tioned into  the  Equivalent  Frequencies  for  each  carrier.   A 

weighting  was  given  to  each  type  of  aircraft  used  in  the  market  

four-engine  and  three-engine  wide-body  planes  and  four-engine  and 

three-engine  narrow-body  planes  which  they  termed  the  Equivalency 

Factor-   Applying  this  to  the  Equivalent  Frequencies  per  week,  the 
number  of  flights  per  week  is  determined. 

As  in  the  case  of  the  transcontinental  agreement,  extra  sections 
could  be  flown  "for  operational  reasons  or  unusual  demand,  but  such 
extra  sections  are  not  to  be  published,  advertised,  or  otherwise 
held  out  to  the  public",  but  the  seats  thus  operated  could  not  ex- 
ceed the  seats  operated  on  scheduled  flights  by  more  than  1  percent 
per  month.   The  transcontinental  agreement  has  no  such  percentage 
limit  on  the  extra  sections  and  it  permitted  wide-body  aircraft  to 
be  substituted  for  narrow-body  "on  an  irregular  or  infrequent  basis, 
to  meet  unusual  operating  requirements". 
Economic  Backr;round  and  the  Points  in  Support  of  the  A.qreements 

The  general  economic  recession  of  1970-1971  caught  many  of 
the  airlines,  including  the  agreement  carriers,  with  excess  capacity 
on  hand.   As  a  result  of  the  economic  recession  and  other  factors,  air- 
lines traffic  did  not  grow  nearly  at  the  rate  the  airlines  had  predicted 
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in  1967  and  1968.   Appendix  B,  attached,  sets  out  the  American 
Airlines  prediction,  in  1967,  for  the  traffic  growth  for  the 
ensuing   five  years.    This  is  typical  of  the  proiections  of  the 
other  agreement  carriers.  American  anticipated  that  the  five-year 
1967-1972  growth  in  the  New  York-Los  Angeles  market  would  be  79  percent; 
New  York-San  Francisco  100  percent;  Chicago-San  Francisco  109  percent;  and 
Washington/Baltimore-Los  Angeles  107  percent.   The  growth  that  actually  occurred 
was  21  percent,  18  percent,  1  percent  and  19  percent,  respectively,  as 
shown  on  Appendix  B,  while  growth  for  the  preceding  five  years  had 
been  105  percent,  132  percent,  130  percent,  and  107  percent  in  these 
markets.   These  transcontinental  markets  suffered  a  greater  reduction 
in  growth  during  this  period  than  other  routes  served  by  the  trunks, 
as  shovm  on  Appendix  C. 

Mention  of  this  error  in  forecasting  the  traffic  is  not  intended 
to  cast  any  blame,  as  some  suggested  at  the  hearing.   Culpability  is 
not  in  issue  and  there  should  be  no  aspect  of  punishment  in  the  solu- 
tion of  the  resulting  problems.   Similarly,  as  some  point  out,  the 
carriers  are  not  entitled  to  a  reward  for  this  miscalculation  and 
what  followed.   Domestic  trunk  airline  load  factors,  industry-wide, 
already  had  declined  steadily  over  the  years,  as  shown  in  Appendix 
D  and  on  the  graph  on  page  16 .    Traffic  had  grown  tremendously 
over  the  years  preceding  1968  but  various  influences  caused  the 
load  factors  to  decline  steadily. 

The  ovel^optimlstic  estimated  of  their  future* patronage,  together 
with  other  factors,  led  the  airlines  to  enter  another  cycle  of  air- 
craft acquisition  in  1967  and  1968.   Beginning  at  that  time,  orders 
were  placed  for  the  new  generation  of  wide-bodied  aircraft. 


2004 


-  15  - 

There  is  a  lead  time  of  about  3%  years  between  the  time  of  order  and 
the  time  of  delivery  of  a  new  type  of  commercial  aircraft.   The 
delivery  schedule  of  the  wide-bodied  aircraft  to  American,  TWA  and 
United  is  shown  on  Appendix  E.   The  acquisition  of  the  first  new, 
wide-bodied  aircraft  coincided  with  the  1970-1971  recession  and  the 
decrease  in  traffic.   The  other  factors  which  led  to  this  over- 
purchasing  of  the  B-747's,  DC-lO's,  and  L-lOll's  were,  first,  a 
propensity  on  the  part  of  many  air  carriers  to  purchase  all  the  air- 
craft they  can  borrow  the  money  for  and,  more  particularly  in  this 
instance,  a  follow-the-leader  approach.   Pan  American  ordered  the 
huge  B-747's  for  use  on  its  long-range  international  routes,  and  this 
airplane  is  admirably  suited  for  such  service.   TWA  fell  in  line  as  it, 
too,  has  many  long-range  international  routes.   American  also  ordered 
747 ' s  because  it  was  convinced  that  TWA  would  use  these  planes  on 
its  long-haul  domestic  routes  and  take  traffic  from  American,  it  being 
the  prevailing  view  at  that  time  thd:  the  747  would  have  enormous  passen- 
ger appeal  on  long  domestic  routes.   Other  competing  airlines  also 
ordered   the  747 ' s  and,  later,  the  agreement  carriers  and  others 
placed  orders  for  the  tri-motor  wide-bodies  for  use  in  long-h&ul  do- 
mestic markets. 

American  was  proved  to  be  right  as  to  TWA  using  the  wide-bodied 
aircraft  on  domestic  routes,  but  it  was  only  partially  correct  as  to 
the  drawing  power  of  this  new  generation  of  aircraft.   All  of  the 
agreement  airlines  concur,  now,  that  the  747  does  not  have  the  passen- 
ger appeal  that  was  anticipated.   They  have  found  that  most  travelers 
attach  more  importance  to  frequent  and  convenient  schedules  than  to 
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the  type  of  aircraft  employed.   Time  is  more  important  to  them  than 
the  comfort  or  novelty  of  riding  on  the  747,  DC-10,  and  L-1011. 
Obviously,  if  an  air  carrier  has  B-747  aircraft  with  340  seats  each, 
as  compared  to  140  seats  on  a  B-707,  and  assuming  zero  growth,  you 
must  either  schedule  less  than  half  as  many  flights  or  fly  the  same 
number  of  planes  with  a  greatly  reduced  percentage  of  the  seats  filled. 
The  latter  is  about  what  happened  in  the  transcontinental  markets. 
With  the  747  in  excess,  the  transcontinental  agreement  carriers  ad- 
mittedly have  a  poor  "mix"  of  equipment  at  present  for  optimum 
scheduling. 

For  reasons  that  were  the  subject  of  considerable  dispute  herein, 
and  which  will  be  discussed  later,  the  air  carriers  which  are  members 
of  the  proposed  agreements  did  not  reduce  their  capacity  in  the 
intercontinental  markets  when  the  traffic  fell  off.   As  a  result, 
their  load  factors  and  their  net  income  declined  sharply  in  the  long- 
haul  markets,  including  the  markets  under  consideration  here.   In 
the  four  agreement  markets  the  load  factors  dropped  to  an  average 
of  39  percent  in  1970/1971.   The  table  on  page  31  sets  forth  the 
load  factors  before  and  after  the  capacity  in  these  markets  was 
reduced  as  a  result  of  the  capacity  agreement  which  was  first  ap- 
proved by  the  Board  in  October,  1971.   It  will  be  noted  that  load 
factors  were  on  the  rise  during  the  last  three  months  before  the 
agreement  went  into  effect.   Presumably,  the  carriers  began  exercising 
some  degree  of  scheduling  restraint  during  those  months. 
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Profit,  rather  than  load  factors,  is  the  goal  of  air  carriers, 
of  course.   High  load  factors  generally  result  in  a  good  financial 
return.   However,  the  two  do  not  always  go  hand-in-hand,  as  is  the 
case  in  the  New  York/Newark-San  Juan  market,  where  the  profits  are 
low  and  the  load  factors  are  high.   The  rates  are  low  in  order  to 
attract  and  accommodate  the  numerous  ethnic  travelers  of  limited 
means  whose  only  mode  of  transportation  from  the  mainland  is  by  air. 
The  San  Juan  market  is  far  from  typical  in  this  regard.   Still,  a 
reasonable  degree  of  passenger  convenience  must  be  maintained,  not 
only  for  the  ethnic  travelers  but  also  for  the  tourist  trade,  which 
is  being  actively  promoted  by  the  Puerto  Rican  Government,  and  for  a 
new,  additional,  class  of  traveler  on  this  route-.   These  are  the  con- 
dominium owners,  who  travel  between  Puerto  Rico  and  their  home  city 
on  the  mainland.   The  load  factors  there  exceed  75  percent  in  peak 
seasons,  but  even  at  these  high  loadingsPan  American  and  Eastern  fail 
to  make  a  profit  there. 

In  other  words,  the  load  factor  at  which  the  carrier  earns  just 
his  cost  and  the  12  percent  reasonable  return  varies  considerably 
from  market-to-market.   This  is  termed  the  break-even  load  factor. 
The  witnesses  attributed  this  variation,  in  the  domestic  markets, 
largely  to  the  taper  in  the   fares  with  increase  in  distance. 
Carriers  can  operate  profitably  at  lower  load  factors  in  long-haul 
markets.   The  total  cost  per  mile  to  the  carrier  decreases  as  the 
length  of  the  route  increases,  but  the  fare  taper  does  not  follov7 
this  decrease  fully.   Therefore,  the  long-haul  routes  are  moTre  pro- 
fitable.  As  will  be  seen,  the  Board  recently  determined  to  gradually 
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eliminate  this  inadequate  Caper  so  that  all  fares  will  be  moi^e  clo!^ei.y 
aligned  with  costs  in  the  respective  markets.   Domestic  Passenger  Faro 
Investigation,  (DPFI)  Phase  9,  Fare  Structure,  Order  74-3-82  of  March 
18,  1974.   This  restructuring  of  the  fares  has  not  yet  been  implemented. 

It  is  true,  however,  that  the  three  agreement  carriers  woald  noL 
make  a  reasonable  return  on  investment  in  the  four  transcontinenta'l 
agreement  markets  at  a  39  percent  load  factor.   The  overall  break-even 
load  factor  in  the  four  transcontinental  agreement  markets  is  about 
45  percent.   The  agreement  carriers  felt  that  these  and  many  other' 
long-haul  markets  were  not  contributing  their  proper  share  to  total 
net  income  because  of  the  abnormally  low  load  factors.   Their  goal  ■ 
was  to  make  more  than  the  12  percent  return  there  in  order  to  provMc 
a  cross-subsidy  to  make  up  for  the  less  profitable  short-haul  ^Tnarke'ts . 
Yet  they  continued  to  fly  excessive  capacity  in  these  markets .'' Tlie 
reasons  for  this  disparity  between  goals  and  performance  forms  one  ■ 
of  the  central  issues  in  this  proceeding.  •        ' 

The  witnesses  of  the  agreement  carriers,  including  the  executives 
having  the  responsibility  for  the  scheduling  decisions,  testified,  in 
effect,  that  the  pressures  against  the  exercise  of  unilateral  re- 
straint in  scheduling  are  so  heavy  as  to  make  it  impossible  to  mkin- 
tain  capacity  at  reasonable  levels.   They  attempted  to  establish 
that  a  phenomenon  obtains  in  air  carrier  competition  whereby  an 

increase  in  capacity  share  in  a  particular  market  will  bring  about 

1/ 
an  even  greater  percentage  increase  in  market  share.— 


—  A  condition  of  diminishing  returns  is  reached,  they  said,  at  so-,i<. 
point  as  excess  capacity  is  added. 
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This  is  called  the  S-curve  theory  because,  if  this  theory  holds,  a 
graph  of  capacity  (as  the  abscissa)  against  traffic  (as  the  ordinate) 
would  produce  a  curve  having  the  shape  of  an  S,  showing  the  market 
share  Increasing  at  a  greater  rate  than  the  capacity  until  the  point 
of  diminishing  returns  is  reached.   They  contend  that  this  factor 
leads  to  excessive  capacity  competition. 

The  second  scheduling  problem  that  is  said  by  these  witnesses 
to  lead  to  excess  capacity  is  a  dilemma  they  describe  which  they  say 
the  scheduler  experiences  because  he  does  not  know,  when  he  adds  a 
flight  or  increases  capacity  by  scheduling  a  larger  airplane,  whether 
his  competitor  will  follow  suit.   They  compare  the  situation  to  a 
game  theory  Involving  two  prisoners,  charged  as  co-defendants,  who 
are  kept  in  separate  cells  and  each  offered  a  one-year  sentence  if 
he  confesses  his  own  crime  and  implicates  the  other,  who  will  then 
get  the  maximum  sentence  of  10  years.   But  each  is  pretty  sure  he 
would  actually  only  receive  a  three-months  sentence  on  a  reduced 
charge  if  neither  confesses,  as  the  evidence  is  insufficient  to 
prove  the  more  serious  charge.   The  agreement  carriers  say  the  ra- 
tional strategy  for  each,  based  upon  game  theory,  is  for  each  to 
confess  since  he  thinks  this  will  minimize  his  sentence.   Neither 
has  any  idea  what  choice  the  other  will  make.   The  outcome  is  un- 
fortunate because  if  neither  confessed,  each  would  receive  the 
lighter  3-months  sentence.   The  member  carriers  contend  that  a 
similar  dilemma  inhibits  rational  and  efficient  air  carrier 
scheduling  decisions  in  competitive  markets. 
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Another  element  of  the  scheduling  dilemma,  they  say,  is  the 
fact  that  flights  are  added  on  the  basis  of  incremental  (marginal) 
costs,  rather  than  fully  allocated  costs.   That  is,  the  flight  is 
added  if  it  will  pay  the  cost  of  operating  the  aircraft  plus  a 
degree  of  profit,  even  though  it  will  not  contribute  to  the  pay- 
ment of  fixed  (overhead)  costs.   It  is  preferable  to  having  the 
airplane  sitting  idle,  they  say.   This  factor  is  said  to  increase 
the  pressure  or  temptation  to  add  a  flight  in  a  marginal  situation 
or  for  the  competing  carriers  to  match  the  increase  if  the  first 
carrier  adds  a  flight. 

The  agreement  carriers  state  that  because  of  these  pressures 
they  have  not  and,  in  the  future,  can  not  limit  capacity  to  reasonable 
levels  in  these  markets  by  unilateral  action  of  the  individual 
carriers  through  the  exercise  of  appropriate  scheduling  restraint. 
They  testified  that  the  problem  is  particularly  acute  in  long-haul 
markets  of  high  density,  such  as  those  involved  here.   The  use  of 
huge  wide-body  aircraft  limits  scheduling  flexibility  because  the 
deletion  of  one  flight  constitutes  a  significant  portion  of  the 
market.   They  contend  that  the  best  alternative  is  a  multilateral 
agreement  whereby  the  carriers  determine  jointly  the  amount  of  ser- 
vice each  will  provide. 

This  could  be  done  either  on  a  market-by-market  basis,  or  by 
means  of  a  "cluster"  agreement  where  the  carriers  agree  upon  the 
total  capacity  each  is  to  provide  to  a  group  of  markets,  or  on  a 
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"global"  basis  where  the  competitors  agree  to  limit  their  total  capa- 
city.  In  the  "cluster"  and  "global"  arrangements,  each  carrier  is 
left  free  to  shift  the  capacity  about  at  will  among  the  markets 
covered  by  the  agreement.   The  agreement  carriers  decided  on  the 
market-by-market  agreement  even  though  some,  and  perhaps  the  majority, 
preferred  the  cluster  arrangement.   There  was  no  possibility  of  suc- 
cessfully negotiating  a  global  agreement.   A  cluster  arrangement 
covering  15  markets  was  attempted  first,  but  when  it  was  turned  down 
by  the  Board  for  other  reasons.  Order  70-11-35  of  November  6,  1970, 
the  Board  indicated  that  the  agreement  attempted  to  cover  too  broad 
a  range  of  markets . 

Those  who  oppose  all  such  agreements  the  intervening  air 

carriers.  Justice,  DOT,  the  affected  states  and  cities,  and,  to  a 

limited  degree,  BOR  say  that  no  such  pervasive  market  defect 

causing  chronic  overcapacity  exists  and  that  even  if  it  did  there 
are  remedies  available  that  will  be  better  for  the  industry  and  the 
public  and  less  anticompetitive.   These  proposals  will  be  discussed 
later,  after  the  description  of  the  background  is  completed. 

Returning  to  the  conditions  in  1970  and  1971,  when  the  capa- 
city agreements  were  first  proposed,  most  air  carriers  were  in 
financial  distress  and  various  means  were  being  sought  to  alleviate 
this .   The  scheduled  domestic  trunk  carriers  experienced  an  overall 
net  loss  of  over  $52  million  in  the  year  1970  and  in  that  year 
American  incurred  a  loss  of  $26  million,  TVA  $65  million,  and  United 
$40  million.   In  the  first  quarter  of  1971,  just  before  the  Board 
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approved  the  first  capacity  agreement,  American  had  a  loss  of  $24 
million,  TWA  $38  million,  and  United  $32  million. 

These  three  carriers  had  first  decided  to  enter  into  capacity 
limitation  agreements  during  the  summer  of  1970.   As  noted  above, 
the  first  attempt  was  a  "cluster"  type  of  agreement  covering  15 
long-range  markets,  including  the  markets  covered  by  the  agreement 
under  consideration  herein,  except  for  the  Chicago-Los  Angeles 
market.   The  Board  refused   to  approve  this  agreement  primarily  be- 
cause the  discussions  leading  to  the  agreement  had  not  had  the 
Board's  prior  approval.   Order  70-11-35,  November  6,  1970;  Order 
70-9-42,  September  8,  1970. 

Thereafter,  upon  application,  the  Board  permitted  all  cer- 
tified carriers  to  conduct  discussions  of  possible  capacity 
agreements  in  various,  named  markets.   The  discussions  were  required 
to  be  monitored  by  Board  representatives  and  other  interested  par- 
ties.  Later,  on  August  19,  1971,  upon  the  application  of  American, 
TWA,  and  United,  the  Board,  for  the  first  time  in  its  36  year  his- 
tory, approved  an  agreement  which  placed  a  limit  upon  the  capacity, 
or  service,  to  be  offered  the  public.   Order  71-8-91  of  August  19, 
1971.   This  predecessor  to  the  agreement  under  consideration  herein 
covers  the  same  transcontinental  markets  and  has  substantially 
the  same  terms  and  conditions  as  the   instant  agreement. 

The  Board  approved  the  prior  agreement  as  an  emergency  measure 
with  serious  misgivings  and  regret  saying,  "It  remains  our  convic- 
tion    that  the  Federal  Aviation  Act  contemplates  a  competitive 

air  transportation  system  and  that  decisions  regarding  the 
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capacity  offered  to  the  public  'go  to  the  very  heart'  of  such  a 
system".  The  Board  was  quoting  from  Order  70-11-35,  supra.   The 
Board  recognized  that  such  agreements  are  "inconsistent  with  the 
general  competitive  norm  established  by  the  Act  and  with  the  anti- 
trust laws",  and  stated  that  it  was  convinced  that  the  load  factor 
standards  adopted  by  the  Board  four  months  earlier  in  the  DPFI 
should,  over  the  long  run,  provide  adequate  incentives  to  the 
Industry  to  bring  the  level  of  their  operations  into  line  with 
traffic  demands.   However,  the  Board  feared  that  normal  economic 
forces  would  not  solve  the  problem  soon  enough  to  prevent  serious 
consequencies  in  the  light  of  what  it  saw  as  an  unusual  economic 
emergency  facing  these  carriers  and,  for  this  reason,  approved  the 
agreement.   The  energy  shortage  had  not  yet  surfaced  and  the  Board 
made  no  mention  of  fuel  savings  in  its  orders  approving  these  first 
agreements . 

The  one-year  approval  expired  in  September,  1972,  and  the 
Board  approved  a  six-months  extension,  two  members  dissenting,  be- 
cause it  felt  that  "a  transition  period  of  no  more  than  six  months 
was  needed  to  facilitate  a  return  to  unilateral  scheduling".   Order 
72-11-6,  November  2,  1972.    The  extended  agreement  thus  expired 
in  April,  1973.   The  Board  then  issued  an  order  authorizing  dis- 
cussions looking  to  a  further  extension.   Order  73-4-98,  April  24, 
1973.   This  order  reflected  a  change  to  a  more  sanguine  Board 
approach  to  the  capacity  agreement  concept,  the  Board  referring 
to  them  as  a  useful  regulatory  tool  and  saying  that  the  Beard  has 
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"tentatively  concluded  that  capacity  agreements  constitute  a  useful 

and  successful  regulatory  device  to  achieve,  particularly,  the 

rate  of  return  [pi   12%/  found  required  by  the  Board  in  Phase  8",  of 
the  DPFI. 

The  Board  said  that  while  the  Board's  fare  policy  should,  as 
intended,  be  allowed  to  perform  its  function  of  bringing  capacity 
in  line  with  demand,  as  urged  by  Justice  in  the  DPFI  proceeding,  it 
was  still  concerned  that  the  process  would  be  too  slow  to  "bring  the 
industry  back  to  economic  health  within  a  reasonable  time  frame". 
Discussions  were  held  among  the  member  carriers  and  the  transcontinen- 
tal capacity  agreement  under  consideration  here  evolved.   It  is 
quite  similar  to  the  previous  agreements  except  as  to  a  differing 
basis  of  apportioning  the  service  to  be  provided,  as  described 
earlier. 

This  most  recent  agreement  was  approved  for  a  six  months  period 
on  an  interim  basis,  pending  the  outcome  of  this  hearing,  as  stated 
above.   Order  73-7-147.   The  application  sought  approval  for  a  two 
year  term.   The  interim  approval,  like  the  approval  of  discussions 
looking  to  an  extension  of  the  agreement,  was  deemed  by  the  Board 
to  be  "especially  appropriate"  as  a  means  of  helping  to  achieve 
the  12%  return  on  investment.   By  this  time  (July,  1973)  the  energy 
shortage  had  begun  to  surface  and  the  Board  referred  to  fuel  savings 
as  another  advantage  of  the  agreements. 

Numerous  objections  were  raised  to  the  various  applications 
and,  particularly,  to  the  most  recent  one,  directly  involved  here. 
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In  granting  interim  approval  the  Board  discussed  these  objections 
at  some  length  and,  in  doing  so,  expressed  its  view  on  many  of  the 
issues  involved  in  this  proceeding.   The  agreement  carriers  have 
cited  these  Board  expressions  in  their  briefs  in  support  of  their 
contentions  and  they  have  cited  speeches  made  by  the  Board's  Chair- 
man favoring  the  principle  of  capacity  agreement.   The  Board's  com- 
ments can  not  be  treated  as  precedents  governing  these  issues.   In 
addition,  the  various  comments  in  these  Board  orders  were  not  made 
as  a  result  of  or  based  upon  an  evidentiary  hearing.   They  must 
be  considered  as  tentative,  at  best,  and  subject  to  the  con- 
clusions ultimately  reached  in  this  investigation. 

The  agreement  limiting  capacity  in  the  New  York/Newark-San  Juan 
market  was  first  approved  on  June  16,  1972,  for  the  period  August  1, 
1972,  to  October  28,  1972,  (Order  72-6-70).   The  terms  and  conditions 
of  the  agreement  were  described  earlier.   It  was  designed  to  achieve 
a  75  percent  load  factor  during  the  peak  period  (August  1,  1972  to 
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September  9,  1972)  and  a  65  percent  load  factor  in  the  off-peak 
period  (September  10  to  October  28).   Load  factors  for  the  three 
agreement  carriers  had  been  60  percent  during  the  1971  peak  season 
and  43  percent  during  the  off-peak  season.   The  agreement  was  ex- 
tended for  six  months  by  the  Board  on  September  5,  1972  (Order 
72-9-13) ,  and  thereafter  an  application  was  filed  by  American, 
Eastern,  and  Pan  American  to  further  extend  the  agreement  for  four 
and  one-half  months.   The  limits  on  capacity  were  changed  in  order 
to  produce  a  target  load  factor  of  75  percent  from  December  15, 
1972,  to  January  15,  1973,  and  70  percent  from  January  16  to 
April  28.   The  target  load  factors  had  been  met  substantially  for 
the  earlier  period. 

The  Board  approved  this  extension  on  November  2,  1972  (Order 
72-11-7).   After  the  expiration  of  that  agreement,  the  parties,  with 
Board  approval  (Order  73-3-30,  March  9,  1973)  reached  an  accord  for 
a  new  agreement  to  cover  the  period  from  August  1,  1973  to  June 
14,  1975.   The  target  load  factors  ranged  from  65  percent  to  75  per- 
cent and  the  capacity  to  be  provided  was  apportioned  35  percent  to 
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American,  37  percent  to  Eastern,  and  28  percent  to  Pan  American. 
The  Board  gave  interim  approval  of  this  agreement  for  a  six  months 
period  commencing  on  the  date  of  its  implementation  and  consolidated 
the  application  for  hearing  in  this  proceeding.   As  stated  earlier, 
Eastern  exercised  its  right  under  the  agreement  to  terminate  the  agree- 
ment as  of  March  8,  1974.—   The  issues  pertaining  thereto  have  been 
mooted  except  insofar  as  the  experience  gained  during  the  operations 
thereunder  may  assist  in  this  investigation. 

Thereafter  the  same  relationship  between  these  carriers  has  con- 
tinued under  an  almost  identical  agreement  between  these  same  carriers 
which  was  predicated  on  and  approved  by  the  Board  on  the  basis  of 

the  fuel  shortage  which  had  surfaced  by  the  fall  of  1973.   The  first 

2/ 
of  these  agreements,  extending  from  March,  1974,—  to  June,  1974, 

was  approved  by  the  Board  on  February  12,  1974^   (Order  74-2-38) 
and  the  second  covering  the  period  July,  1974,  to  December  14,  1974 
(Order  74-7-106),  was  approved  July  24,  1974,  "Pending  final  Board 
decision  in  the  Capacity  Reduction  Agreements  Investip.ation" ,  as  the 
Board  stated.   The  "fuel-related"  agreements  were  approved  in  a  dif- 
ferent Board  docket  proceeding,  without  hearing,  and  they,  like  the 


—  The  termination  notice  actually  was  not  in  keeping  with  the  terms 

of  the  agreement,  which  permitted  termination  only  after  June  15,  1974. 
The  other  members  did  not  raise  any  question  as  to  this,  nor  was  the 
Board  consulted.   It  is  an  example  of  the  "".-^ual  approach  these 
carriers  take  to  their  responsibilities  w..ea  they  have  been  granted 
the  special  privilege  of  an  antitrust  exemption  through  Board  approval 
of  an  agreement  under  section  412. 

2/ 

—  The  agreement  itself  sets  January  31,  1974,  as  the  date  of  commencement. 

However,  the  so-called  "economic"  agreement  continued  in  force  until 
March . 
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"fuel-related"  capacity  agreements  covering  the  four  transcontinental 
markets  (Order  74-7-105  cf  July  24,  1974),  are  therefore  not  directly 
involved  herein.   However,  the  Board  seeks  to  have  certain  issues  re- 
lating to  the  impact  of  the  supply  and  availability  of  fuel  resolved 
in  this  case.   These  will  be  taken  up  after  the  discussion  of  the 
economic  issues. 

Before  leaving  the  points  favoring  the  approval  of  these  agree- 
ments it  should  be  noted  that  the  factors  covered  above  constitute 
the  entire  justification  and  rationale  advanced  by  the  proponents. 
To  reiterate,  it  is  said  that  these  agreements  are  necessary  in  order 
to  increase  airline  profits  and  thus  enhance  the  economic  health  of 
the  airlines  by  reducing  excess  capacity  and  that  the  agreements  will 
thereby  serve  the  public  interest  by  forestalling  proposals  for  fare 
increases  and  assure  continued  air  transportation  of  the  quality  con- 
templated by  the  Act.   Some  of  i:he  proponents  also  argue  that  the 
ecology  will  be  benefitted  by  decreases  in  noise,  air  pollution,  and 
congestion  and  by  savings  in  fuel.   The  fuel  question  is  only  in- 
directly in  issue.   This  investigation  asks  the  question  whether 
these  agreements  are  desirable  and  approvable  from  an  economic  stand- 
point. 

Motivation  for  and  Results  of  the  Agreements 
The  stated  objective  of  the  airline  members  in  entering  into  the 
capacity  agreements  is  to  reduce  capacity,  and  thereby  expense,  in 
order  to  increase  profits.   The  Board's  most  recent  tentative  approval 
of  the  transcontinental  agreement  was  based  upon  this  objective,  and 
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also  mentioned  the  saving  of  fuel  as  an  additional  objective.   Board 
approval  of  the  immediate  predecessor  agreement  had  not  mentioned 
fuel  savings.   The  fuel  shortage  had  not  surfaced  at  that  time.   In 
any  event,  the  principle  objective  here  is  an  investigation  of  the 
economic  impact  of  the  agreements.   The  Board's  primary  purpose  in 
granting  the  interim  approval,  as  expressed  on  page  3  of  Order 
73-4-98,  and  page  7  of  Order  73-7-147,  wis  to  assist  the  air  carrier 
industry  to  achieve  a  12  percent  return  on  investment  by  saving 
those  costs  which  result  from  overcapacity.   The  Board  also  hoped 
that  this  would  ultimately  result  in  a  reduction  of  fares  or  in 
a  reduction  in  the  amount  of   fare  increases  necessary,  over  time, 
to  maintain  a  12  percent  return  in  these  times  of  inflation.— 
Another  closely  connected  advantage  attributed  to  capacity  agree- 
ments is  the  view  that  they  will  foster  the  overall  economic  healtli 
of  the  air  carrier  members  and,  in  this  way,  contribute  to  the  main- 
tenance of  a  sound  air  transportation  system. 

Operations  under  the  agreement  have  resulted  in  an  increase  in 

2/ 
load  factors—  in  the  agreement  markets  to  the  extent  shown  on  the 


—The  carriers  also  argue  that  the  agreements  will  provide  ecological 
advantages  resulting  from  a  reduction  in  the  number  of  fli'Iits,  with 
an  attendant  decrease  in  air  pollution,  noise,  and  traffic  congestion. 
This  was  not  one  of  the  bases  upon  which  approval  of  these  agreements 
was  sought  or  given.   The  reduction  in  the  number  of  flights  is  de 
minimis  when  compared  to  the  total  number  of  flights  at  the  points 
being  served.   This  contention  is  discussed  further,  infra. 

2/ 

—  The  load  factor  is  the  percentage  of  the  total  available  seats  in 

the  airplane  that  are  occupied  by  fare-paying  passengers. 
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following  table,  which  compares  the  load  factors  in  the  transcontinental 
agreement  markets  during  the  months  preceding  the  transcontinental 
agreement  with  those  immediately  following  the  inception  of  the  agree- 
ment.  A  comparison  also  is  shown  with  the  air  carrier  experience 
during  these  periods  in  19  comparable  markets  where  there  were  no 
capacity  agreements. 

LOAD  FACTOR  CHANGES 


Transcont: 

inental 

19 

Comparable 

Agreement 

Markets 

Markets 

(No" 

Agreements) 

Before 

After 

Before 

After 

Agreement 

Agreement 

Agreement 

Agreement 

(1970/71) 

(1971/72) 

(1970/71) 

(1971/72) 

October 

36% 

54% 

* 

487o 

November 

31 

47 

* 

43 

December 

35 

52 

* 

48 

January 

34 

52 

45 

47 

February 

30 

45 

41 

42 

March 

31 

49 

42 

47 

April 

37 

54 

48 

* 

May 

37 

55 

46 

45 

June 

46 

56 

53 

54 

July 

50 

60 

55 

58 

August 

51 

64 

59 

60 

September 

44 

56 

48 

49 

Average 


397. 


54% 


50% 


49% 


"These  insignificant  items  of  data  were  not  shown  in  the  record. 
The  effect  of  the  agreement  on  load  factors  in  the  New  York/ 
Newark-San  Juan  market  is  shown  in  the  following  table,  with  a  com- 
parison to  the  change  in  load  factors  in  27  comparable  markets. 
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CHANGE  IN  LOAD  FACTORS 


New  York/San  Juan 
Market 


27  Comparable  Markets 
Without  Agreements 


Load  Factor  Load  Factor 

Before  After  Before  After 

(11/71  to  10/72)  (11/72  to  10/73)   (11/71  to  10/72)   (11/72  to  10/73) 


November 

45.0 

63.3 

50.8 

53.7 

December 

56.2 

62.8 

56.7 

56.0 

January 

59.2 

70.4 

55.9 

52.3 

February' 

52.3 

64.9 

52.5 

51.6 

March 

48.8 

55.0 

56.1 

49.8 

April 

55.6 

57.6 

58.1 

52.8 

May 

58.2 

61.3 

53.1 

5U.4 

June 

61.5 

62.4 

59.6 

55.4 

July 

77.8 

66.5 

62.4 

55.3 

August 

74.7 

59.0 

63.4 

57.5 

September 

65.8 

54.2 

50.7 

45.6 

The  table  set  out  in  Appendix  F  lists  for  purposes  of  comparisoii 
the  load  factor  experience  of  each  of  the  eleven  trunk  carriers,  syt 
tem-wide,  for  t'-,e  twelve  months  ending  September  30,  1973.   It  j.: 
seen  that  the  transcontinental  agreement  brought  load  factors  in  the 
agreement  markets  about  even  with  the  national  average  for  the  trunk 
carriers.   The  increases  in  the  load  factors  in  agreement  markets 
shown  above  resulted,  of  course,  in  increased  profit  in  those  markets. 
The  changes  in  operating  profit  in  each  of  the  agreement  markets, 
by  quarter,  during  1971,  1972,  and  the  first  half  of  1973  are  shown 
in  the  table  on  the  following  page.   The  table  includes  a  comparison 
with  the  collective  experience  of  the  air  carriers  in  19  comparable, 
non-agreement  markets. 
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The  methods  used  for  allocating  expenses  and  other  assumptions 
which  went  into  the  compilation  of  the  above  profit  figures  might  be 
open  to  question  in  some  respects  if  conclusions  had  to  be  made  on  the 
basis  of  these  figures.   However,  since  the  primary  purpose  is  a  com- 
parison of  the  pre-agreement  results  with  the  post-agreement  results, 
and  the  same  methods  were  used  for  both  periods,  the  figures  will 
serve  the  purpose.   As  the  table  shows,  the  profits  were  increased  by 
virtue  of  the  agreements. 

The  two  tables  set  forth  on  the  following  pages  set  forth, first, 
the  return  on  investment  in  the  four  transcontinental  agreement  mar- 
kets for  fiscal  year  1973  with  the  agreements  in  force  and,  second, 
an  estimate  of  the  return  assuming  the  agreements  were  not  in  force. 
The  estimate  is  found  to  be  a  reasonable  one. 

A  tax  rate  of  48  percent  was  assumed  by  BOR,  which  first  prepared 
these  tables,  on  the  theory  that  the  same  assumptions  should  be  made 
here  as  are  made  in  estimating  future  profits  under  proposed  fare 
increases.   In  such  cases  the  Board  uses  a  48  percent  tax  rate  be- 
cause it  assumes  that  the  proposed  fare  will  produce  sufficient  pro- 
fit to  place  the  carriers  in  the  48  percent  bracket.   Justice  in- 
sists, and  I  agree,  that  for  present  purposes,  where  the  actual, 
historic  financial  results  are  known,  the  actual  tax  rate  that  was  paid 
must  be  used  in  arrivi.ng  at  take-home,  net  profit.   The  return  is 
shown  in  the  agreement  markets  at  a  24  percent  tax  as  well  as  that 
at  a  48  percent  rate. 
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The  second  table  shows  the  results  if  there  were  no  agreement. 
It  assumes  a  25  percent  increase  in  capacity,  without  the  agreement, 
and  this  fairly  reflectS^  the  result  of  the  agreement.   Using  the  24 
percent  tax  rate,  which  approximates  the  average  rate  actually 
paid  by  these  carriers,  shown  in  the  last  column,  the  return  on 
investment  in  these  markets  for  fiscal  1973  would  have  been  a  little 
over  12  percent  even  assuming  the  25  percent  increase  in  capacity; 
that  is,  assuming  there   were   no  capacity  agreements. 
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With  the  agreements,  the  average  return  on  investment  was  computed 
by  BOR  to  be  just  under  17  percent  for  fiscal  1973,  assuming  the 
higher  tax  rate.   Using  the  more  appropriate  24  percent  tax  rate, 
the  return  on  investment  was  24  percent  in  these  markets,  as  shown 
in  column  5  of  the  first  table,  with  the  agreements  in  force. 

The  agreement  carriers  went  to  great  lengths  in  their  ex- 
hibits and  testimony  to  demonstrate  that  the  agreements  resulted 
in  markedly  increased  load  factors  which,  in  turn,  increased  pro- 
fits in  these  markets.   They  also  argue  this  point  at  length,  as 
though  it  were  a  primary  issue  here.   Actually,  this  increase  is 
a  perfectly  natural  result  of  decreasing  the  number  of  flights. 
The  agreements  were  designed  by  the  carriers  and  approved  by  the 
Board  for  that  purpose.   The  above  data  shows  the  extent  by  which 
the  load  factors  and  profits  were  increased  in  the  agreement  markets 
as  a  result  of  the  agreements.   The  increases  did  not  come  up  to  the 
target  load  factors  in  the  transcontinental  markets,  for  various 
reasons,  but  none  of  the  parties  claim  that  this  factor  discredits 
the  agreement  and  no  reason  is  evident  as  to  why  it  should  do  so. 

The  profit  experience  of  the  agreement  carriers  for  the  first 
half  of  1974  is  shown  on  Appendix  G,  attached.—  American  suffered 
a  loss  in  the  first  quarter,  v;hen  airline  profits  normally  are 
depressed,  but  did  well  enough  in  the  second  quarter  to  show  a 
profit  for  the  first  six  months  of  the  year.   TWA  had  the  same' 
experience,  ending  the  first  half  of  1974  with  a  profit  of 
$2,687,000.   United  is  experiencing  a  banner  year  with  $44,719,000 


]^/Press  reports  for  the  first  three  quarters  of  1974  show  that  the  Big  Four 
had  aggregate  profits  of  $135  million,  compared  with  $35  million  profit 
for  the  same  period  in  1973. 
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profits  in  the  first  six  months.   Eastern  showed  a  profit  of  $20,161,000 
for  the  period  and  Pan  American,  experiencing  problems  unique  to  this 
international  carrier,  showed  a  loss.   These  figures  cover  the  entire 
domestic  system  of  each  carrier,  and  not  just  the  agreement  markets. 
Official  notice  is  taken  of  these  statistics,  taken  from  the  Board's 
Quarterly  Air  Carrier  Financial  Statistics. 

Official  notice  is  also  taken  of  the  updated  load  factor 
statistics  in  the  agreement  markets  for  the  first  six  months  of  this 
year.   See  Appendix  H.   These  were  taken  from  the  same  source.   The 
65  percent  to  75  percent  load  factor  goals  established  in  the  San 
Juan  agreement  are  being  attained.   In  the  transcontinental  markets 
the  averages  are  still  short  of  the  60  percent  to  65  percent  goals 
of  the  agreement.   However,  they  are  above  the  trunkline  average 
load  factor  and  at  least  12  points  higher  than  the  load  factors  that 
would  produce  a  reasonable  return  in  these  markets. 

A  review  of  the  profit  and  loss  estimates  for  the  agreement 
carriers  for  the  years  1973  through  1975  shows  that  the  transcontinen- 
tal agreement  has  and  would  continue  to  increase  their  profits. 
United  is  experiencing  good  returns  on  its  system  as  a  whole,  having 
had  profits  in  each  quarter  since  September,  1970,  except  the  first 
quarters  of  1971,  1972,  and  1973  and  the  last  quarter  of  1970,  and 
is  doing  especially  well  this  year.   United 's  forecasts  show  an 
operating  profit  through  1975  in  the  agreement  markets,  in  the 
aggregate,  assuming  either  that  the  agreement  is  in  effect  or  not 
in  effect,  although  the  profit  would  be  greater,  of  course,  with  the 
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agreements.   This  forecast  assumes  that  the  carriers  would  again 
place  excess  capacity  in  these  markets  in  the  absence  of  the  agree- 
ments.  As  will  be  shown  later,  this  assumption  may  not  be  warranted. 

American  showed  a  profit  of  $5,526,000  for  the  year  ending 
June  30,  1973,  which  gives  a  small  return  of  .53  percent.   This  low 
return  reflects  problems  in  the  American  system  outside  the  agree- 
ment markets.   As  shown  on  Appendix  G,  this  carrier's  profits  have 
taken  a  distinct  turn  for  the  better  in  recent  months.   American 
reported  a  return  on  investment  of  over  14  percent  in  the  agreement 
markets,  which  undoubtedly  helped  to  alleviate  problems  that  existed 
elsewhere  in  the  system.   American  predicts  operating  profits  in  the 
agreement  markets  through  1975,  with  or  without  the  agreements,  but 
greater  with  the  agreements. 

TWA  projects  system  losses  for  1974  with  or  without  the  agree- 
ments.  A  modest  profit  of  $4,530,000  is  expected  in  the  domestic 
system  if  the  agreements  remain  in  force.   Losses  are  predicted 
through  1975  in  the  agreement  markets  if  the  agreements  are  not  in 
effect  and  profits  are  predicted  under  the  agreements.   Again,  this 
is  based  upon  the  questionable  premise  that  excess  capacity  is  in- 
evitable in  the  absence  of  the  agreement.   Although  the  agreements 
have  lessened  TlJA's  financial  losses  on  a  short  run  basis,  TWA 
continues  to  have  systemwide  financial  problems,  although  not  to  an 
extent  that  threatens  its  viability  or  effectiveness  as  an  air  car- 
rier.  The  exercise  of  unilateral  restraint  on  excess  capacity  would 
be  just  as  beneficial  as  capacity  agreements  for  TWA's  economic 
condition,  even  for  the  short  run,  or  for  any  of  the  other  carriers. 


51-146  O  -  75  -  pt.3  -  23 
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The  financial  problems  of  Pan  American  are  unique  because  of 
many  problems  which  stem  from  its  international  operations.   It 
suffered  a  loss  of  nearly  $1  million  in  the  New  York/Newark-San 
Juan  market  in  the  year  ending  June  30,  1973.   Pan  American  did 
not  provide  data  and  estimates  to  establish  what  the  experience  was 
prior  to  the  agreements  or  what  its  profits  there  would  be  today 
and  in  the  future,  with  and  without  the  agreements. 

Eastern's  interest  and  cooperation  in  this  case  was  minimal. 
It  produced  figures  it  had  prepared  for  another  proceeding  in 
1972  which  showed  estimated  profit  and  loss  experience,  but  these 
were  not  confined  to  the  market  in  question.   They  covered  the 
Mainland-San  Juan/Virgin  Island  routes,  as  did  the  Eastern  in- 
formation responses.   As  seen  on  Appendix  G,  Eastern  has  enjoyed 
a  system  net  income  of  $20,161,000  during  the  first  half  of  1974. 
It  is  unnecessary  to  dwell  at  greater  length  upon  the  mass 
of  economic  data  presented, for  the  reasons  mentioned  above.   The 
effect  of  the  resulting  increase  in  profiLs  upon  future  fares  is 
speculative  and  none  of  the  parties  attempted  to  provide  any  speci- 
fic data  or  estimates  in  this  regard.   The  agreement  carriers  contend 
tliat  the  increased  return  on  investment  in  the  agreement  markets 
ultimately  will  affect  the  industry-wide,  national  average  carrier 
returns  and  will  result  in  a  decrease  in  the  general  level  of  fares, 
in  the  ordinary  course  of  things.   This  is  entirely  speculative, 
of  course,  and  the  same  reduction,  and  probably  more  would  result  if 
excess  capacity  in  all  markets  was  eliminated  by  unilateral  restraint. 
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In  any  event,  any  increased  profits  in  just   these  markets  that  is  attri- 
butable to  the  agreement  could  have  only  a  limited  impact  upon  the 
amount  of  the  possible  decrease  in  fares  in  these  markets.   The 
Board's  fare  formula  and  the  long-standing  industry  practice  re- 
sults in  a  uniform  fare  in  each  market  and  the  overall  level  of 
fares  is  derived  from  the  collective  economic  experience  of  all  of 
the  trunk  carriers  in  all  of  their  domestic  markets,  nationwide. 
Thus,  the  effect  of  the  increased  profits  here  would  be  limited  to 
bringing  up  the  industry  average  somewhat.   The  fares  in  these 
markets  would  benefit  from  the  increased  profits  in  these  niarkets 
only  by  virtue  of  the  comparatively  small  increment  it  would  cause 
in  the  fare  level  on  all  trunk  routes  in  the  country. 

The  increased  return  in  the  agreement  markets  is  derived 
directly  and  solely  from  fares  paid  by  the  passengers  traveling 
on  those  routes.   As  will  be  discussed  later,  the  quality  and 
value  of  the  service  there  has  decreased  as  a  result  of  the  de- 
crease in  capacity  offered  the  public.   For  this  reason,  the 
question  arises  as  to  whether,  if  the  agreements  were  to  be  ap- 
proved, the  fares  would  have  have  to  be  adjusted  in  these  mar- 
kets in  order  to  reflect  the  fact  that  the  customer  is  being  given 
less  service,  both  in  quantity  and  quality.   Without  such  an 
adjustment,  it  might  be  contended  that  the  fares  here  are  overbur- 
dened in  order  to  help  defray  higher  costs  in  other  markets,  causing 
an  unfair  discrimination  against  passengers  in  the  agreement  markets. 
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The  impact  of  the  agreement  on  fares  and  the  value  of  the  service, 
insofar  as  approvability  of  the  agreements  is  concerned,  is   dis- 
cussed along  with  the  other  conclusions,  infra. 

Regulation  of  Air  Carriers  and  the  Fare  Formula 
The  system  for  the  economic  regulation  of  scheduled  air  carriers 
under  the  Act  is  comprised  fundamentally  of  the  regulation  of  rates 
and  the  selection  of  carriers  to  serve  particular  routes.   The  Board 
determines  the  reasonable  level  of  fares  and  may  disapprove  any 
fares  in  particular  markets  which  do  not  meet  the  statutory  and  re- 
gulatory standards  and  it  must  then  establish  the  lawful  fare  to 
be  charged.   Section  1002  of  the  Act.   Entry  by  air  carriers  into  any 
and  every  market  is  confined  to  those  persons  to  whom  a  certificate 
of  public  convenience  and  necessity  has  been  issued  by  the  Board 
under  section  401  of  the  Act.   Based  upon  past  experience,  it  is  doubt- 
ful that  any  new  scheduled  air  carriers  will  be  certificated  in  the 
forseeable  future.   No  new  trunk  carrier  has  been  certificated  since 
the  enactment  of  the  statute  in  1938.   Under  present  Board  policy 
it  is  also  doubtful  that  the  routes  of  any  existing  carriers  will 
be  extended  or  enlarged  appreciably  in  the  foreseeable  future  so  as 
to  provide  added  competition  for  the  agreement  carriers. 

Thus  the  arena  of  competition  among  scheduled  air  carriers  is 
limited  to  the  provision  of  more  capacity  (including  better  schedules) 
than  the  next  fellow  or  offering  increased  in-flight  amenities.   If 
capacity  agreements  become  a  part  of  the  regulatory  system  the  only 
real  competition  will  be  eliminated,  leaving  only  that  competition 
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based  on  in-flight  services  and  amenities,  such  as  movies,  meals,  the 
attire  of  cabin  attendants,  and  other  frills  that  do  not  compare, 
in  value  to  the  public,  with  convenient  and  efficient  scheduling. 
They  would  presumably  also  continue  to  compete  through  advertising, 
but  most  of  this  has  been  institutional  in  nature  or  directed  to 
flights  in  addition  to  those  in  the  agreement  markets.   There  was 
little  evidence  in  the  record  of  advertising  directed  to  service 
on  the  particular  routes  where  there  are  capacity  agreements. 

The  extent  of  fare  competition  is  insignificant.   During  the 
period   the  transcontinental  agreement  has  been  in  force,  the  mem- 
bers have  experimented  with  two  or  three  discount  fare  programs 
and  they  cite  this  as  evidence  of  price  competition.   These  pro- 
grams were  not  confined  to  the  agreement  markets.   TWA  initiated 
the  demand  scheduling  fares  in  February,  1973,  United  began  the 
midweek  excursion  fares  in  July,  1973,  and  the  layaway  schedule  fares 
in  March,  1974.   However,  in  such  instances  the  other  carriers  al- 
most invariably  and  almost  immediately  adopt  the  same  fares.   Air- 
line fares  are  uniform,  with  minor  exceptions,  in  each  market 
throughout  the  country,  including  the  agreement  markets.   The 
Board  establishes  fares  on  an  industry-wide  basis.   Certain  aspects 
of  its  policies  and  decisions  regarding  fares  are  of  particular 
importance  to  the  decision  in  this  case. 

In  its  decision  in  Phase  9,  Fare  Structure,  of  DPFI,  Ordet 
74-3-82,  March  18,  1974,  Page  82,  the  Board,  after  observing  that 
the  need  of  individual  carriers  can  not  be  the  touchstone  of  the 
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fare  structure,  went  on  to  explain  the  purpose  and  effect  of  the 

12  percent  rate  of  return  standard  and  the  55  percent  load  factor 

standard.   Clearly,  the  Board  had  no  intention  of  guaranteeing  a 

12  percent  return  or  any  other  return  to  the  carriers: 

Secondly,  in  asking  us  to  gear  the  fare  structure  to 
bringing  individual  carriers  as  close  as  possible  to  the 
12  percent  industry  rate  of  return  we  adopted  in  Phase  8, 
TWA  reads  too  much  into  our  decision  therein.   That  standard 
rate  of  return  was  adopted  only  as  an  overall  standard.   As 
we  stated  in  our  Phase  8  opinion: 

'The  rates  of  return  specified  herein  will  be 
used  as  standards  for  measuring  the  reasonable- 
ness of  the  general  domestic  passenger-fare 
level.   They  are  not  in  any  sense  to  be  regarded 
as  guarantees  that  any  individual  carrier  will 
earn  the  standard  return  in  any  given  year  or 
period  of  years,  or  that  the  industry  as  a  whole 
will  achieve  the  specified  rates  in  particular 
periods.  (  Order  71-4-58  page  3. Emphasis  supplied.)' 

In  the  Phase  8  decision,  the  Board  went  on  to  make  it  clear 

that  its  intention  was  merely  to  give  the  carriers  an  opportunity 

to  earn  the  12  percent  return  for  operations  performed  at  or  above  the 

load  factor  standard  of  55  percent  (page  3  of  Order  71-4-58): 

Moreover,  as  set  forth  in  more  detail  in  our  opinion 
in  Phase  7  of  this  proceeding,  the  rates  of  return  will 
be  employed  in  conjunction  with  load  factor  standards  in  such 
fashion  that  the  industry  as  a  whole  will  be  given  an  oppor- 
tunity to  earn  the  prescribed  rates  of  return  for  operations 
performed  at  standard  load  factors.   Thus,  realization  of 
the  rates  of  return  provided  for  herein  will  depend  in  large 
part  on  achievement  of  satisfactory  load  factors. 


2035 


-  46  - 

The  standards  adopted  by  the  Board  were  intended  to  achieve 
the  two  important  purposes  of  "establishing  a  guide  for  prudent 
air  carrier  management"  and  to  establish  incentives  for  the  con- 
duct of  adequate  and  efficient  service.   This  was  expressed  as 
follows  on  page  81  of  the  Phase  9  decision.   This  expression  of 
the  Board's  fare  policy  has  very  special  significance  as  to  the 
question  whether  the  proposed  anticompetitive  agreements  are  jus- 
tified in  order  to  assure  to  the  members  a  12  percent  return  on 
investment . 

Our  fare  structure  quite  clearly  does  not  in  and  of 
itself  guarantee  a  reasonable  return  for  each  individual 
carrier.   However,  the  importance  of  our  decision  herein, 
particularly  in  combination  with  our  decisions  in  the 
other  phases  of  this  investigation,  lies  not  in  the  actual 
impact  on  the  earnings  of  a  particular  carrier,  but  rather 
in  establishing  a  framework  of  standards  to  give  guidance 
to  prudent  management,  as  well  as  to  establish  the  proper 
incentives  for  the  conduct  of  adequate  and  efficient 
service.   Since  our  fare  formula  is  geared  to  costs,  it  should, 
by  definition,  give  each  carrier  the  opportunity  to  earn 
a  fair  return  by  adjusting  its  operations  in  accordance 
with  the  ratemaking  standards  implicit  in  the  formula-- 
e.g.,  by  adjusting  schedules,  by  adjusting  promotional 
fares  to  change  the  amount  of  dilution,  by  re-examining 
its  marketing  and  other  competitive  practices,  and  of 
course  by  exercising  greater  cost  control.   Nonetheless, 
we  simply  cannot  compel  individual  carriers  to  operate 
in  such  a  way  as  to  insure  that  they  will  be  profitable. 
Therefore,  in  the  final  analysis,  the  actual  impact  of 
our  fare  formula  will  necessarily  depend  on  how  the  indi- 
vidual carriers  will  choose  to  respond  to  it. 

If  a  proposal  for  a  particular  fare  increase  could  be  ex- 
pected to  bring  the  trunkline  overall  return  over  12  percent,  it 
would  be  denied.   Thus,  it  is  seen  that  the  12  percent  norm  can 
be  viewed,  in  a  sense,  as  a  standard  which  sets  a  maximum  reasonable 
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overall  return  on  investment  for  the  trunklines.   In  the  future, 
all  proposed  fare  adjustments  increases  will  be  tested  by  this 
standard.  And  failure  of  the  carriers  to  limit  capacity  in  any 
markets  so  as  to  stay  above  the  overall  55  percent  load  factor 
standard  shall,  in  effect,  lower  the  overall  12  percent  return 
permitted  by  the  Board,  pro  tanto.   This  will  occur  because  the 
costs  incurred  in  flying  excess  capacity  will  be  excluded  in  the 
application  of  the  rate-making  formula.   The  Board  has  adopted  this 
means  of  motivating  the  carriers  to  schedule  a  reasonable  level  of 
capacity. 

The  Board's  regulatory  authority  does  not  encompass  the  con- 
trol of  the  schedules  of  the  airlines  nor  the  type  of  aircraft 
they  use  on  their  schedules.   Section  401(e)(4)  of  the  Act  pro- 
vides that  "No  term,  condition,  or  limitation  of  a  certificate 
shall  restrict  the  right  of  an  air  carrier  to  add  to  or  change 

schedules  /.oW  equipment as  the  development  of  the  business  and 

the  demands  of  the  public  shall  require ".   The  Board  has  deter- 
mined that  except  in  those  instances  when  "inadequate  service" 
is  expressly  found  to   exist,  the  policy  of  that  statute  prohibits 
interference  by  the  Board  in  any  airline  scheduling  determinations. 
Flint-Grand  Rapids  Adequacy-of-Service  Investigation.  30  C.A.B. 
1120,  1127  (1960);  Southeastern  Area  Local-Service  Case,  30  C.A.B. 
1318,  1455  (1959). 
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The  question  has  come  up  in  this  proceeding  whether  the  Board, 
in  connection  with  the  approval  of  capacity  agreements,  could  attach 
conditions  relating  to  schedules  o*r  assume  some  continuing  form  of 
control  over  schedules.   The  question  arises  in  two  ways.   Those  who 
favor  approval  of  the  agreements  say  that  this  would  give  the  Board 
a  valuable  opportunity  to  control  airline  schedules.   Those  who  oppose 
the  agreements  say  that  the  agreements  result  in  a  bunching  of  flights 
at  the  peak  hours  of  the  day  and  that  the  Board  is  powerless  to  pre- 
vent this.   These  points  will  be  taken  up  with  the  discussion  of  the 
various  issues. 

Load  Factors  and  Scheduling  Practices 

The  airline  industry,  like  many  industries  which  have  a  non- 
storeable  product  and  fluctuating  demand,  must  operate  on  averages 
with  some  level  of  unoccupied  capacity  if  the  public  is  to  receive 
adequate  service.   The  decision  as  to  what  is  a  reasonable  level  of 
unoccupied  capacity  requires  that  the  carriers  weigh   the  cost  of 
providing  the  capacity  against  the  price  air  travelers  are  willing 
to  pay  for  the  degree  of  traveling  convenience  it  desires  in  terms 
of  time   of  and  number  of  flights  and  seat  availability. 

Experience  has  shown  that  load  factors  averaging  above  85  per- 
cent on  a  route  are  nearly  impossible  to  attain.   Even  during  the 
transportation  crush  of  World  War  II, average  load  factors  did  not 
exceed  90  percent.   The  higher  the  average  load  factor,  the  more 
passengers  are  turned  away  and  the  more  the  inconvenience  and  dis- 
comfort of  travel  mount  in  overcrowded  conditions.   When  even  a 
60  percent  load  factor  is  attained  in  a  market,  some  flights  during 
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peak  hours  will  be  completely  filled  and,  thus,  a  few  persons  who 
sought  space  will  have  been  turned  away.   These  are  either  delayed 
to  a  later  flight  or  to  a  later  day  or  decide  not  to  make  the  trip. 

Break-even  load  factors  are  higher  in  the  short-haul  markets 
where,  on  the  average,  load  factors  below  45  percent  is  a  sign  of 
considerable  excess  capacity.   In  the  transcontinental  agreement 
markets,  however,  a  45  percent  average  load  factor  is  the  point 
above  which  the  carriers  will  make  a  profit,  including  a  reasonable 
return  on  investment. 

The  witnesses  were  in  general  agreement  that  service  begins 
to  deteriorate  at  load  factors  above  60  percent  and  that  above 
65  percent  the  quality  of  service  begins  to  be  marginal  to  poor, 
with  an  excessive  number  of  turn-aways  and  overcrowding.   American 
experiences  load  factors  a  little  below  65  percent  even  in  markets 
where  it  is  the  monopoly  carrier  and,  of  course,  can  control  load 
factors  just  about  as  it  desires,  subject  to  public  pressure  for 
adequate  service.   Load  factors  reached  74  percent  in  the  San  Juan- 
New  York/Newark  market  in  January,  1974,  the  peak  period  there, 
but  this  is  a  special  case.   This  high  occupancy  is  tolerated  in 
this  market  because  of  the  ethnic  factors  described  above.   Even 
here,  however,  the  capacity  agreements  have  resulted  in  a  5  per- 
cent loss  of  traffic  to  Pan  American  because  of  the  reduced  frequency 
and  Pan  American  estimates  that  it  will  result  in  a  10  percent  loss 
of  passengers  on  the  night  thrift  service. 
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There  is  an  optimum  level  of  capacity  in  the  various  types 
of  markets.   This  level  can  be  achieved  by  the  judicious  regulation 
of  fares,  and  the  Board  has  initiated  this  process  in  the  DPFI 
decision.   Higher  fares  will  support  lower  load  factors,  in  a  pro- 
portion that  is  influenced  only  by  elasticity  of  demand  based 
upon  capacity.   Such  elasticity  exists  because  the  volume  of  traffic 
is  influenced  both  by  lower  fares  and  by  frequent  and  convenient 
schedules.   Thus  the  opportunity  loci  for  the  various  capacity  fare 
combinations  will  lie  along  a  curve,  rather  than  a  straight  line. 

The  total  cost  of  travel  can  be  thought  of  as  being  made  up  of 
the  fare  itself  plus  the  value  of  the  time  of  the  traveler.   The 
optimum  combination  of  fare  and  capacity  along  this  curve  is,  in 
reality,  determined  by  the  consumer,  in  the  final  analysis.   That 
level  of  capacity  which  minimizes  the  full  cost  of  the  passenger, 
while  at  the  same  time  meeting  the  demand  for  a  reasonable  level 
of  travel  comfort  and  convenience,  will  best  serve  the  public 
interest  as  well  as  the  interests  of  the  carrier. 

The  Board's  load  factor  standards  take  account  of  these  market 
characteristics  and  over  a  reasonable  period  of  time  will  exert 
the  needed,  additional  pressure  on  the  carriers  to  hold  the  capacity 
to  the  levels  dictated  by  the  marketplace. 

In  the  long-haul  markets  a  greater  percentage  of  the  passengers 
are  non-business  travelers.   They  are  on  pleasure  trips,  family 
visits,   e_t  cetera,  and  they  place  a  lower  value  on  their  time 
and,  thus,  on  the  ready  availability  of  service.   The  load  factors 
can  be  higher  there  with  resulting  lower  fares,  and  still  the  ser- 
vice provided  will  be  considered  satisfactory.   The  Board  has 


2040 


-  51  - 
provided  for  this  in  its  DPFI  decision  by  increasing  the  fare  taper 
based  upon  the  length  of  haul.   Long-haul  fares  will  be  less  than 
they  were  heretofore,  in  proportion  to  short-haul,  under  the  DPFI 
formula. 

I  am  thoroughly  persuaded  by  the  evidence  in  this  record  that 
if  the  carriers  become  convinced  that,  come  what  may,  the  Board 
will  really  adhere  to  the  load  factor  standards  it  has  adopted 
in  the  DPFI  and  give  these  standards  time  to  accomplish  what  they 
were  designed  to  do,  the  carriers  can  and  will  unilaterally  reach 
optimum  levels  of  capacity,  without  capacity  agreements.   The 
economics  scholars  and  analysts,  who  made  extensive  studies  of  the 
influences  and  conditions  in  these  and  comparable  markets,  reached 
this  conclusion  unanimously.   The  leading  witness  for  the  agree- 
ment carriers  very  forthrightly  stated,  on  cross  examination  that 
he  also  believed  this  to  be  true. 

Unquestionably,  approval  of  capacity  agreements  would  have 
the  opposite  effect.   The  carriers  would  have  no  motivation  for 
unilateral  restraint  in  scheduling  added  flights.   Instead,  they 
would  be  motivated  to  increase  capacity  inordinately  in  non-agreements 
markets  and  take  a  chance  that  the  competitor  would  not  follow  suit 
or  they  would  increase  capacity  for  the  very  purpose  of  forcing  the 
others  into  a  multilateral  capacity  agreement,  guaranteeing  the 
"raidef'an  increased  capacity  and  market  share  for  the  future 
American  increased  its  capacity  in  the  New  York/Newark-San  Juan 
market  substantially,  early  in  1972,  when  capacity  agreements  dis- 
cussions were  coming  up.   Its  motive,  being  subjective,  can  be 


2041 


-  52  - 
determined  only  by  circumstantial  evidence,  but  by  virtue  of  this 
increase  American  negotiated  a  larger  capacity  share  than  would 
have  been  possible  had  the  lower  level  of  capacity  been  maintained. 

Profit  and  loss  incentives  cause  prudent  air  carriers  to 
make  those  adjustments  in  capacity  which  lead  to  an  equilibrium 
between  actual  load  factor  and  break-even  load  factor.   A  de- 
crease in  fare  or  an  increase  in  costs  raises  the  break-even  load 
factor,  and  either  one  should  trigger  a  decrease  in  the  amount  of 
capacity  offered  in  order  to  raise  the  actual  load  factor.   The 
economic  analysts,  who  testified  herein,  demonstrated  that  this  is 
the  normal  business  response.   Officials  of  the  non-agreement  air 
carriers  affirmed  that  this  is  their  own  practice.   The  excess 
capacity  that  existed  in  the  transcontinental  agreement  markets 
indicates  that  prudent  scheduling  practices  were  not  followed 
there,  but  this  is  not  proof  that  such  practices  can  not  or  should 
not  be  followed.   A  remedy  which  will  encourage  prudent  scheduling 
on  a  unilateral  basis  for  optimum  profit  and  service  will  be  far 
superior  to  the  dead  hand  of  multilateralism  since,  through  the 
vitalizing  influence  of  competition  it  will  encourage  efficiency, 
innovation,  economy,  and  sound  management  practices.   Over  the  long 
run  this  course  is  better  designed  to  bring  about  permanently  pro- 
fitable operations  at  minimum  cost  to  the  public. 

The  Board's  load  factor  standards,  if  given  the  time  to  accom- 
plish the  goal  for  which  they  were  designed,  will  bring  about 
rational  scheduling  and  limit  capacity  to  reasonable  levels.   These 
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standards  can  readily  be  adjusted,  if  necessary.   DOT  urges  that  if 
the  fares  in  the  dense,  long-haul  markets--particularly  the  four 
transcontinental  agreement  markets--  are  lowered,  this  will  auto- 
matically increase  the  load  factors  by  giving  the  carriers  the  in- 
centive to  limit  their  costs  by  reducing  capacity  and  at  the  same 
time  would  cause  a  growth  in  traffic.   The  DOT  evidence  on  this 
point  was  quite  persuasive  but  it  is  not  necessary  to  adopt  this 
course  at  this  time  because  as  stated  above,  the  recently  adopted 
load  factor  standard  and  the  new  fare  structure  formula  should  be 
given  a  chance  to  work.   The  DPFI  decision  was  the  result  of  a 
major  Board  proceeding  which  was  started  in  1969  and  has  not  been 
entirely  conqjleted  even  now.   Another  major  fare  study  is  unnec- 
cessary  at  this  early  date.   However,  the  Board  intends  to  further 
reduce  the  taper  in  fares  when  increases  are  proposed  hereafter. 
This  should  provide  the  restaining  influence  on  excessive  sche- 
duling in  the  long-haul  markets.   As  fare  proposals  for  particular 
markets,  including  the  agreement  markets, are  considered  in  the 
future,  their  impact  upon  capacity  levels  will  be  taken  into  account. 

The  major  premise  advanced  by  the  agreement  carriers  is  that 
they  can  not  limit  capacity  to  reasonable  levels  through  the 
exercise  of  unilateral  restraint  because  of  peculiar  competitive 
circumstances  surrounding  the  scheduling  of  air  carrier  capacity. 
The  minor  premise  is,  first,  the  S-curve  theory  which  holds  that 
an  increase  in  capacity  results  in  an  even  greater  increase  in 
market  share  and,  second,  the  alleged  dilemma  similar  to  the  two- 
prisoner  game,  described  above,  which  they  say  inevitably  causes 
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the  scheduler  to  plan  a  greater- than-optimum  number  of  flights. 

Both  premises  have  been  shown  in  this  proceeding  to  be  without 
foundation  in  fact.   It  may  be  true  that  the  scheduling  personnel 
of  the  agreement  carriers  have  thought  these  premises  were  valid 
and,  acting  accordingly,  continued  to  add  excessive  capacity.   There 
is  no  reason  for  them  to  continue  to  do  so,  of  course,  and  the 
decision  herein  can  not  be  based  upon  these  false  premises. 

The  fact  is  that  there  is  little,  if  any,  resemblance  between 
the  problem  facing  the  scheduler  and  the  game  involving  the  dilemma 
of  the  two  prisoners.   Each  prisoner  hadn't  the  slightest  idea 
as  to  what  decision  the  other  would  make  and  it  was  this  which 
led  to  their  dilemma.   On  the  other  hand,  the  vice-presidents  of 
the  Big  Three  airlines,  who  devote  their  considerable  professional 
ability  to  deciding  upon  the  capacity  they  will  place  in  the  vari- 
ous markets,  are  not  in  the  dark  as  regards  the  response  their 
competitors  will  make  to  an  increase  in  capacity  in  a  particular 
market.   They  know  a  great  deal  about  this.   United  maintains  a 
staff  of  10  employees  which  keeps  track  of  the  scheduling  changes 
of  other  airlines.   The  schedulers  cannot, with  certainty,  say  what 
their  competitors  will  do  but  they  have  learned  to  predict  what  the 
response  will  be  in  most  situations.   And,  of  course,  the  carrier 
who  must  decide  whether  to  follow  suit  after  a  competitor  has  increased 
capacity  knows  precisely  what  has  happened.   If  he  adds  capacity,  he 
does  so  with  his  eyes  open  and  should  know  very  accurately  what  the 
economic  consequences  will  be. 
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The  evidence  also  establishes  that  the  S-curve  theory  was 
greatly  exaggerated,  if  it  exists  at  all.   It  is  true  that  in  a 
static  condition,  over  a  period  of  time,  that  dominant  carrier 
who  has  the  largest  share  of  capacity  in  a  particular  market  nor- 
mally will  enjoy  an  even  larger  share  of  the  patronage  in  the 
market.   However,  this  is  not  true  in  the  case  of  a  change  in  the 
capacity  of  one  of  the  carriers.   The  theory  does  not  apply  to 
the  dynamic  situation.   The  extensive  studies  conducted  in  pre- 
paration for  the  hearing  show  that  an  increase  by  one  carrier  In 
capacity  may  bring  him  an  equivalent  increase  in  traffic  but  it 
is  more  likely  to  result  in  a  little  less  than  a  proportional  in- 
crease in  traffic. 

Thus,  the  scheduling  dilemma,  or  market  imperfection,  relied 
upon  by  the  proponents  does  not  exist.   This  has  been  borne  out 
by  the  experience  of  the  non-agreement  carriers .   They  provided 
concrete  proof  that  they  can  and  do  reduce  capacity  unilaterally 
in  markets  which  have  become  overscheduled .   They  are  willing  and 
able  to  compete  on  open  terms  with  any  of  their  competitors,  in- 
cluding the  Big  Three.   The  airline  problem  with  capacity  levels  is 
no  more  severe  than,  say,  that  of  an  automobile  repair  company  or  a 
plumbing  company,  or  other  service  businesses,  indeed  it  may  be 
less  severe.   Additions  to  the  staff  of  plumbers  would  probably  not,  ipso 
facto,  increase  business  but  as  patronage  increases  there  would  be  a  need 
to  increase  the  staff.  When  a  plumber  or  TV  repairman  increases  his 
force,  he  has  no  more  knowledge  than  an  airline  has  regarding  the 
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probable  response  of  his  competitor.   However,  the  heavy  hand  of 
the  antitrust  laws  would  descend  upon  them  if  they  attempted  to 
limit  their  services  by  mutual  agreement. 

I  am  also  convinced  that  the  negotiations  leading  up  to  the 
agreements,  the  experience  under  the  agreements,  the  massive  pre- 
parations for  the  hearing  herein,  the  hearing  itself,  and  the  de- 
cision will  themselves  be  of  great  assistance  to  the  agreement 
carriers  in  avoiding  situations  of  excessive  capacity  in  the  future. 
This  is  the  first  time  such  an  investigation  has  taken  place.   A 
great  deal  has  been  learned  by  all  concerned   and  each  carrier  is 
now  much  more  intimately  aware  of  the  problems  and  practices  of  the 
others  and  while  this  in  itself  might  be  said  to  be  somewhat  anti- 
competitive, it  was  carried  out  in  public,  under  Board  auspices 
and  control,  and  its  effects  should  be  salutary. 

Detrimental  Aspects  of  Capacity  Agreements 

1.   Harm  to  the  Public  Interest 

The  decrease  in  capacity  in  the  agreement  markets  under  the  terms 
of  the  agreement  has  lowered  the  quality  of  service  provided  there  in 
terms  of  the  number  of  potential  travelers  who  have  been  denied  ser- 
vice, the  travelers  who  have  been  delayed  because  of  the  decrease 
in  the  number  of  flights,  and  the  discomfort,  inconvenience,  and 
frustration  that  inevitably  increase  as  aircraft  become  more  crowded. 
The  decrease  in  the  frequency  of  departures  and  the  bunching  of 
flights  has  resulted  in  further  inconvenience  and  delays. 
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The  evidence  is  inconclusive  as  to  the  number  of  potential 
travelers  who  were  turned  away  or  given  accommodations  at  a  date 
or  time  later  than  desired.   A  study  done  by  the  analyst  who  tes- 
tified on  behalf  of  the  Commonwealth  of  Puerto  Rico  provided  an 
estimate,  based  upon  wait-list  ratios  prepared  by  American,  that 
over  17,000  passengers  were  denied  service  because  of  the  capacity 
agreement  in  the  New  York/Newark-San  Juan  market  in  each  of  the 
peak  months.   This  ranged  downward  to  909  passengers  in  October, 
with  a  total  of  68,985  for  the  eleven-month  period  of  the  agreement 
through  February,  1974.   Pan  American  estimated  that  its  traffic 
had  fallen  off  by  about  5  percent  per  year  in  this  market  during 
the  period  of  the  capacity  agreement. 

United  reported  that  the  following  number  of  persons  had  to 

ask  to  be  placed  on  the  "wait-list"  during  the  period  of  a  survey 

United  conducted  October  1  to  27,  1973: 

New  York /Los  Angeles  306 

New  York-San  Francisco  530 

Washington-Los  Angeles  221 

Chicago-San  Francisco  408 

Total  1,465 

These  figures  do  not  include  those  disappointed  callers  who  were 
denied  service  and  did  not  request  to  be  placed  on  a  waiting  list, 
or  those  who  took  other  means  of  travel  or  simply  did  not  make 
the  trip.   The  large  decrease  in  the  number  of  departures  in  the 
transcontinental  agreement  markets,  from  October,  1971,  to  September, 
1973,  contrasted  to  19  comparable  markets  and  to  the  balance  of  the 
American,  United,  and  TWA  systems  is  shown  on  Appendix  I.   There  was 
a  decrease  in  service  of  about  25  percent  as  a  result  of  the  transcon- 
tinental agreement. 
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The  number  of  flights  during  the  popular,  peak  hours  were 
not  reduced  appreciably  which  meant  that  there  had  to  be  a  sharper 
drop  in  the  number  of  flights  and  schedules  at  other  times.   This 
caused  some  untoward  "bunching"  of  the  schedules  at  the  peak  hours, 
to  the  disadvantage  of  those  persons  who  desire  to  or  need  to  travel 
at  the  off-peak  hours.   These  travelers,  particularly,  experienced 
increased  delays  because  of  the  increased  time  between  flights. 

The  passengers  are  being  provided  less  service,  yet  there  has 

been  no  corresponding  reduction  in  price.   The  fares  actually  have 

increased  steadily  since  the  agreements  went  into  force,  as  shown  on 

the  following  list,  for  reasons  not  related  to  the  agreements.   A 

substantial  portion  of  the  total  increase  was  due  to  increases  in 

the  cost  of  fuel.   There  was  no  evidence  that  the  agreements  have 

caused  any  diminution  of  these  increases,  however  : 

Effective  Date 

July  1,  1970 

May  15,  1971 

Sept.  15,  1972 

Dec.  1,  1973 

April  15,  1974 

July  22,  1974  $2.20  fuel  tax  surcharge; 

Puerto  Rico-Mainland 
Oct.  31, 1974  4  7, 

Another  facet  of  the  service  which  has  been  changed,  reducing 

the  quality  of  the  service  just  as  seriously,  is  the  increase  in 

multi-stop  flights  following  the  reduction  in  nonstop  flights  in 

all  agreement  markets.   The  following  table  shows  the  increase  in 

multi-stop  flights  in  one  quarter: 


;rease 

Board  Order 

0.7% 

Special  Permission 

6  % 

71-4-59 

2.7% 

72-8-50 

5  % 

73-11-93 

6  % 

74-3-96 
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Average  Quarterly  Passengers  Transported  on  Single 
Plane  Service  -  Other  Than  Nonstop 


City  Pair 

June  to  Sept.  1971 
Base  Period 

Agreement- 
Period 

11,698 
12,331 

Increase 

7,504 
7,272 

Percent 
Increase 

Chicago-San 

Francisco 
Los  Angeles -New  York 

4,194 
5,059 

179% 
144% 

Los  Angeles-Baltimore/ 
Washington 

1,391 

6,405 

5,104 

360% 

New  York-San 
Francisco 
New  York-San  Juan 
Total 

4,856 

360 

15,860 

17,341 

5.916 

53,691 

12,485 

5.556 

37,831 

257% 

1,543% 

239% 

—  Quarterly  average  from  the  fourth  quarter  of  1971  to  the 
second  quarter  of  1973 

Over  350  passengers  per  day  were  shifted  from  nonstop  to  multi- 
stop  flights  by  virtue  of  the  capacity  agreements  in  the  transcon- 
tinental markets .   There  was  an  increase  of  239  percent  in  passengers 
inconvenienced  in  this  way  in  all  of  the  agreement  markets  under  con- 
sideration.  The  agreements  place  limits  only  upon  nonstop  service, 
leaving  the  members  free  to  increase  the  multi-stop  flights.   Prior 
to  the  inception  of  the  agreements,  only  2  percent  of  the  passengers 
in  the  transcontinental  markets  traveled  on  multi-stop  flights.   As 
a  result  of  the  agreements,  9  percent  or  10  percent  must  take  multi- 
stop  flights.   Any  assessment  of  the  quality  of  air  carrier  service 
rates  nonstop  service  far  ahead  of  multi-stop  service.   This  reduc- 
tion in  nonstop  service  resulted  in  a  further  deterioration  in  the 
quality  of  the  product  that  is  being  provided  to  the  passenger. 
There  has  been  no  corresponding  decrease  in  fares,  and  it  can  not 
be  found  on  this  record  that  this  decline  in  service  would  be  de- 
sirable even  if  the  fare  were  reduced  accordingly.   These  decreases 
in  the  quantity  and  quality  of  the  service,  brought  about  by  the 
agreements  patently  are  adverse  to  the  public  interest  and  the 
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proponents  have  not  shown  that  there  are  offsetting  public  benefits. 

As  stated  earlier,  the  agreement  carriers  can  earn  a  reason- 
able return  in  these  markets  with  average  load  factors  of  45  percent. 
At  such  load  factors,  the  public  is  purchasing  a  certain  level  of 
service  quality  through  the  medium  of  greater  frequencies  and 
increased  convenience.   However,  under  the  capacity  agreements,  the 
carriers  have  mutually  reduced  frequencies  and  have  experienced 
load  factors  approaching  60  percent,  yet  the  passenger  continues  to 
pay  a  rate  which  was  established  on  the  basis  of  lower  load  factors 
and  greater  frequencies.   The  quality  of  service  is  thereby  de- 
creased, and  the  passenger  does  not  receive  the  level  of  service 
he  has  paid  for.   During  the  year  ending  March,  1973,  alone, 
2,664,000  passengers  paid  for  more  service  than  they  have  received 
in  the   four  transcontinental  markets.  A  decline  in  service  or  a 
lesser  service  should  be  reflected  in  fares.   Any  reduction  in  ser- 
vice below  that  implicit  in  the  rate-making  standard  which  is  not 
accompanied  by  a  commensurate  reduction  in  fares  is  contrary  to  the 
public  interest.   Such  agreements  will  increasingly  contribute  to 
an  inflation  in  total  costs  to  the  traveler  in  terms  of  money  and 
time. 

It  would  not  be  feasible  to  approve  the  agreement  on  the  con- 
dition that  the  fares  in  the  agreement  markets  be  reduced  because 
a  reduction  here  would  have  ripple  effects  on  other  markets  and 
upset  the  balance  between  fares  in  the  various  markets.   For  example. 
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the  Chicago-San  Francisco  fare  must  be  kept  in  balance  with  Chicago- 
Los  Angeles  fare.   And  fare  changes  for  the  nonstop  markets  would 
require  changes  in  the  fares  for  the  various  segments  which  are  part 
of  the  multi-stop  sc''"vice  on  the  same  routes.   This  would  effect  the 
fares  on  other  routes  between  city  pairs  not  involved  in  the  agree- 
ments.  Entirely  aside  from  this,  the  essential  illegality  of  these 
agreements  would  not  be  eliminated  by  merely  correcting  the  fares. 
They  would  still  constitute  per  se  violations  of  section  1  of  the 
Sherman  Act,  and  for  this  reason  would  require  substantial  justifi- 
cation for  approval  under  section  412  of  the  Federal  Aviation  Act. 
The  proponents  have  not  come  forward  with  such  justification.   On 
the  contrary,  the  objectionable  results  of  the  agreements  discussed 
herein  would  outweigh  any  advantages  even  if  the  fares  were  adjusted. 

The  state  and  city  parties  brought  out  additional,  specific 
examples  of  detriment  to  the  public  interest.   The  State  of  Maryland, 
representing  the  traveling  public  in  and  around  Baltimore  and  Was- 
hington who  are  most  conveniently  served  through  the  Baltimore- 
Washington  International  Airport  (BWI) ,  and  as  the  owner  of  that 
airport,  opposes  the  proposed  agreement  as  being  detrimental  to 
the  public  interest  and  without  redeeming  benefits.   But  Maryland  is 
particularly  concerned  over  the  substantial  deterioration  in  service 
at  BWI  which  has  resulted  from  the  scheduling  under  the  agreement. 
Prior  to  the  agreement,  BWI  was  never  served  by  less  than  two  non- 
stop flights  to  Los  Angeles  and  return  per  day  and  this  varied  up- 
ward during  the  past  12  years  to  as  many  as  10  per  day  in  1969. 
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After  the  agreement  went  into  effect,  this  nonstop  service  was  re- 
duced to  one  daily  east-bound  overnight  flight  operated  by  TWA, 
arriving  at  BWI  at  6:00  a.m.  and  there  is  no  west-bound  nonstop  ser- 
vice . 

The  carriers  describe  this  as  a  "sheltered"  market,  where  they 
feel  they  can  successfully  force  the  passengers  to  use  other  airports 
or  use  multi-stop  service,  without  substantial  loss  of  traffic.   The 
total  service  in  this  market  was  reduced  by  43.4  percent  after  the  agree- 
ment went  into  effect.   This  decrease  in  nonstop  service  ana  total 
service  has  significantly  impaired  the  generation  of  traffic  in  this 
market  and  has  resulted  in  public  inconvenience  and  a  failure  to  pro- 
vide ample  flights.   BOR  proposes  that  the  approval  of  the  agreement 
be  conditioned  upon  the  restoration  of  a  minimum  of  two  round-trip 
nonstop  flights  per  day  in  this  market.   This  proposal  and,  hopefully, 
this  problem  will  become  moot  with  the  disapproval  of  the  agreement. 

However,  this  is  an  example  of  the  type  of  harm  that  attends 
the  elimination  of  capacity  competition.   The  Las  Vegas  parties 
brought  out  another  such  instance.   The  transcontinental  agreement 
is  not  involved  there,  but  one  of  the  "fuel  related"  agreements, 
mentioned  earlier,   covers  the  Denver-Las  Vegas  market.    The 
lesson  is  equally  meaningful.   As  a  result  of  the  capacity  agreement 
and  under  its  limitations  on  the  service  to  be  provided,  load  factors 
were  running  close  to  90  percent  during  February  and  March  of  1974. 
At  such  a  level  of  bookings,  a  large  percentage  of  potential  travelers 
are  turned  away.   The  resulting  loss  in  traffic  was  not  only  costly 
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to  the  economy  of  Las  Vegas  but  resulted  In  a  failure  to  provide 
adequate  service  or  any  service  to  significant  numbers  of  passengers. 
The  Board  later  took  action  to  require  increased  service  there.   It 
was  shown  that  the  New  York/Newark-San  Juan  agreement  destroyed  or 
reduced  carrier  incentives  to  develop  and  expand  this  market  by  in- 
novation and  enterprise,  and  that  this  tendency  is  the  natural  con- 
sequence of  any  capacity  agreement.   The  Puerto  Rican  markets  were 
developed  by  industry  and  enterprise  on  the  part  of  carriers,  as  well 
as  the  Commonwealth.   The  elimination  of  competition  through  the 
capacity  agreement  threatens  to  stifle  or  deter  future  development 
in  Puerto  Rico,  posing  a  threat  to  its  economy  .  This  and  the  de- 
crease in  service  to  the  traveling  public  in  this  market,  brought 
about  by  the  agreement,  are  further  examples  of  detriment  to  the 
public  interest. 

United  concedes  that  multilateral  capacity  restraints  are  detri- 
mental to  the  public  interest  in  instances  such  as  those  markets 
where  resort  travel  causes  high  peaking  of  traffic  at  certain  periods 
of  the  year.   It  proposes  a  condition  that  any  agreement  be  suspended 
in  any  market  when  load  factors  exceed  a  set  level  for  two  consecutive 
months,  and  be  reinstated  automatically  when  and  if  the  traffic  de- 
creases to  a  point  below  the  set  level.   United 's  concern  for 
communities  faced  with  these  results  is  commendable,  but  its  proposed 
solution  would  be  like  closing  the  barn  door  after  the  horse  is 
stolen.   Not  only  would  two  months  of  inadequate  service  have  been 
suffered,  but  also  the  momentum  of  carrier  operations  under  the 
agreement  would  be  quite  likely  to  delay  or  prevent  the  addition  of 
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a  suitable  level  of  service. 

2.   Freed  Capacity-Harm  to  Non-Agreement  Carriers 
Capacity  freed  in  agreement  markets  will  be  used,  to  some  degree, 
in  other  markets  to  the  detriment  of  the  competing  carriers  there. 
To  the  extent  this  occurs,  the  agreement  has  not,  overall,  alleviated 
excess  capacity  and  it  makes  possible  this  unfair  competition.   The 
extent  of  this  "dumping"  of  freed  capacity  as  it  was  called  during 
the  hearing,  could  not  be  determined  in  this  investigation.   The 
record  demonstrates  conclusively  that  the  extent  of  it  never  can  be 
determined.   In  the  immense  complexity  of  scheduling  the  fleet  of 
our  largest  airlines  it  is  impossible  to  trace  the  continuous  shift- 
ing  and  flow  between  markets  of  aircraft  or  of  aircraft  hours.   For 
example.  United  operates  a  fleet  of  369  aircraft,  operating  into 
113  cities,  and  traversing  thousands  of  city-pair  segments.   Since 
dumping  can  not  be  traced,  there  is  no  way  to  protect  the  smaller 
carriers  from  this  additional  and  unwarranted  competition  from  freed 
capacity . 

The  transcontinental  agreement  carriers  have  not  shifted  to 
other  markets  every  airplane  and  every  aircraft  hour  made  available 
by  reasons  of  the  capacity  agreements.   They  have  sold  or  leased  some 
747' s,  even  though  the  market  for  them  is  poor  just  now.   In  addi- 
tion, their  scheduling  under  the  agreements  results  in  less  utili- 
zation per  day.   However,  they  continue  to  have  aircraft  that  are  in 
excess  of  their  needs.   The  transcontinental  agreement  has  resulted 
in  a  reduction  of  nearly  5,000  million  seat  miles  or  over  30,000,000 
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plane  miles  per  year  in  the  capacity  provided  and  some  of  this  freed 
capacity  is  being  used  to  compete  with  non-agreement  carriers. 

The  spokesman  for  American  in  the  negotiations  leading  up  to 
the  adoption  of  the  agreements  declared  in  the  course  of  the  nego- 
tiations that  freed  capacity  would  be  used  in  other  markets.   The 
Eastern  witness  testified  that  freed  capacity  becomes  an  undifferen- 
tiated part  of  Eastern's  fleet  and  is  assigned  to  meet  the  needs  for 
aircraft  where  and  as  they  arise,  and  that  the  San  Juan  agreement 
permitted  flying  additional  capacity  on  other  routes.   The  agreement 
carriers  schedule  on  an  incremental  cost  basis,  where  the  addition 
of  capacity  in  a  market  is  concerned. Therefore^  the  added  cost,  or 
reduction  in  losses,  requires  only  a  limited  increase  in  patronage 
to  be  cost  justified  (in  their  opinion)  in  the  non-agreement  market, 
since  the  freed  aircraft  time  would  be  idle  otherwise. 

A  few  concrete  examples  of  transferring  capacity  to  non-agreement 
markets  were  brought  out.   As  a  result  of  the  agreement,  one  of 
American's  nonstop  New  York-San  Francisco  flights  was  re-routed  through 
Dallas   to  make  a  one-stop  flight.   This  added  a  flight  and  in- 
creased competition  for  the  other  carriers  in  the  New  York- 
Dallas  and  the  Dallas-Sa.i   Francisco  segments.   American  increased 
its  capacity  in  the  Chicago-Dallas  market  from  six  to  ten  roundtrips 
in  June,  1974,  reducing  the  load  factors  and  profits  of  both  Braniff 
and  American  in  that  market.   American  also  has  shifted  some  747 ' s 
into  non-agreement  markets,  replacing  them  with  the  smaller  DC-lO's. 
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The  Delta  evidence  established  that  American  added  approximately 
25  percent  to  its  schedules  from  October,  1973,  to  April,  1974,  in 
the  Dallas-Los  Angeles  market   using  freed  capacity.   Delta,  exer- 
cising unilateral  restraint  in  the  face  of  this  increased  competition, 
reduced  its  capacity  by  61  flights  per  month,  down  to  297,  American 
having  509  flights  per  month  at  the  end  of  the  period.   United' s 
capacity  in  non-restraint  markets  has  increased  by  over  12  percent 
since  the  inception  of  the  agreements. 

Over  the  years  United  competed  with  its  agreement  partners  in 
48  of  the  59  largest  city-pair  markets,  ranked  by  revenue -passenger 
miles,  where  United  possessed  operating  authority.   The  trans- 
continental capacity  agreement  freed  United  from  competition  in  four 
of  our  largest  city-pair  markets,  and  the  capacity  agreements  approved 
due  to  the  fuel  crisis  expanded  to  25  the  number  of  such  "controlled" 
markets.   Freed  from  the  normal  competitive  demands  of  this  rivalry, 
United  has  the  resources  to  increase  competition  with  non-agreement 
carriers  such  as  Northwest  and  other  smaller  carriers. 

United 's  massive  route  structure  provides  it  with  far  greater 
revenue  and  broader  notoriety  than  Northwest's  more  limited 
structure  permits.   The  broad  spectrum  of  United 's  activities  is 
such  thatUnited  can  spend  almost  $183  million  per  year  on  its  sales 
and  promotion  efforts.   Northwest's  total  domestic  revenues,  by  com- 
parison, were  only  $427  million  in  1973.   Northwest  competes  with' 
United  in  markets  which  produce  over  one-third  of  Northwest's  revenues. 
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The  increased  net  earnings  of  the  agreement  carriers  in  the 


agreement  markets  also  has  added  just  that  much  strength  to  their 
general  economic  position  and  their  ability  to  compete  with  non-agreement 


carriers.   The  record  herein  establishes  that  the  proliferations  of 
capacity  agreements  is  inevitable  and  that  this  will  magnify  this 
imbalance  or  economic  strength.   This  artificial  strengthening  of 
the  large  carriers,  already  "formidable  competitors"  for  the  much 
smaller  carriers  such  as  Braniff,  Delta,  and  Northwest,  will  create 
an  imbalance  in  their  relative  competitive  position  that  might  very 
possibly  lead  to  problems  for  the  smaller  trunks  that  are  more  seri- 
ous than  the  problems  of  the  agreement  carriers  that  led  the  Board 
to  approve  the  first  capacity  agreements  in  1971.   Proliferation  of 
capacity  agreements  would  extend  this  effect  in  snowballing  fashion, 
forcing  other  carriers  into  the  agreements. 

Since  the  approval  of  the  first  agreement  in  October,  1971, 
the  agreement  carriers,  except  Eastern,  have  also  used  freed  capa- 
city to  increase  their  charter  service  in  competition  with  the 
supplemental  air  carriers.   In  1972,  they  operated  53.5  percent 
more  charter  revenue  passenger  miles  than  in  1971,  while  the  charter 
service  of  the  non-agreement  trunk  carriers  increased  only  7.2  percent 
and  that  of  the  supplementals  1  percent.   This  represents  an  increase 
in  charter  service  of  1.9  billion  RPM's  for  the  agreement  carriers. 
They  increased  by  another  2  billion  RPM's  in  1973.   TWA  doubled  its 
fleet  of  charter-configured  aircraft  from  6  to  12  between  1969  and 
1973.   It  had  determined  in  1969  only  to  increase  the  charter  fleet 
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if  it  turned  out  that  the  need  for  aircraft  in  scheduled  operations 
decreased.   United  increased  its  charter  fleet  from  11  to  18,  taking 
the  additional  aircraft  from  scheduled  service,  and  Pan  American 
increased  its  charter  fleet  from  8  planes-  to  14  during  that  period. 

While  there  is  no  way  to  know  what  percentage  of  these  airplanes 
were  freed  by  the  agreements  under  consideration  here,  the  circum- 
stances require  a  finding  that  some  of  them  were  made  available  by 
reason  of  the  agreements.   The  proponents  did  not  show  that  they 
all  came  from  other  sources.   The  impact  of  this  added  competition 
on  the  supplemental  carriers  has  been  severe.   There  was  already 
excessive  competition  in  the  charter  market  and  low  rate  levels.  The 
five  supplemental  carrier  members  of  the  National  Air  Carriers 

Association Overseas  National  Airways,  Inc.,  Saturn  Airways,  Inc., 

Trans  International  Airlines,  Inc.,  World  Airways,  Inc.  and  Capitol 

International  Airways,  Inc. suffered  combined  losses  of  over  $6 

million  in  1973.  The  heavy  competition  in  charter  flights  has  also 
resulted  in  losses  in  this  market  by  some  of  the  agreement  carriers 
and  a  failure  to  earn  fully  allocated  costs  by  the  others. 

One  of  the  analysts  who  testified  on  behalf  of  DOT  estimated 
that  if  the  capacity  agreements  presently  in  effect  including  the 
"20-market  fuel-related"  agreement  provisionally  approved  by  the 
Board  on  October  31,  1973,  Order  73-10-110,  raised  load  factors 
10  percent,  for  example  from  50  to  60,  this  would  free  4.5  billion 
seat  miles  of  capacity.   No  reason  was  shown  to  question  this  figure. 
Even  absent  the  fuel-related  agreements,  it  is  probable  that  economic- 
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related  agreements  would  proliferate  at  least  to  that  extent  if  the 
instant  agreement  is  approved.   The  Big  Three,  alone,  compete  in  so 
many  markets  that  agreements  among  these  three  carriers  and  any  two 
of  them  could  reach  these  proportions.   If  this  occurred  the  members, 
confined  largely  to  the  Big  Three,  initially,  could  with  that  much 
freed  capacity  virtually  drive  out  of  business  the  air  carriers 
engaged  exclusively  in  charter  service.   And  the  agreement  carriers 
could,  in  addition,  visit  damaging  competition  upon  the  smaller 
scheduled  air  carriers,  as  described  earlier. 

The  burden  of  accounting  for  freed  capacity  does  not  rest 
with  the  opponents  of  capacity  agreements.   On  the  contrary,  in  its 
order,  on  reconsideration,  instituting  this  proceeding,  the  Board 
expressly   stated  that  "in  light  of  the  danger  that  the  objective 
of  capacity  limitation  agreements. .  .may  be  washed  out  by  a  shif- 
ting of  freed  capacity  into  non-agreement  operations,  the  burden 
is  on  the  agreement  carriers  to  account  for  released  capacity  and 
they  will  be  expected  to  do  so  during  the  course  of  the  proceeding". 
Order  No.  73-11-85,  dated  November  19,  1973,  p.  3.   (Emphasis  added) 
This  is  a  burden  which  the  proponents  of  capacity  agreements  have 
not  and,  by  their  own  admission,  cannot  sustain   in   this  pro- 
ceeding . 

The  routine  use  of  capacity  agreements  will  disrupt  the  competitive 
balance  between  carriers  and  between  groups  of  carriers.   In  the  long 
term  they  will  also  undermine  the  competitive  principles  which  led 
the  Board,  over  the  years,  to  place  the  various  carriers  in  certain 
markets  and  to  establish  the  finely-tuned  balance  between  the 
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scheduled  and  non-scheduled  carriers.   In  this  way,  they  will  de- 
tract from  the  development  of  the  sound  and  efficient  air  trans- 
portation system  contemplated  by  the  standards  of  section  102  of 
the  Act. 
3 .  Harm  to  the  Agreement  Carriers 

Capacity  agreements  will  harm  the  agreement  carriers  themselves 
in  the  long  run  because  they  will  deprive  these  carriers  of  the 
advantages  of  competitive  forces  of  the  marketplace.   The  agreements 
provide  a  short-run  increase  in  the  carrier's  profitability,  but 
their  long-run  effects  are  quite  different.   The  expert  testimony, 
taken  as  a  whole,  requires  the  conclusion  that  in  the  long  run 
the  capacity  agreements  will  work  to  the  detriment  of  the  member 
carriers  . 

By  temporarily  shielding  the  carriers  from  the  consequences 
of  their  own  actions,  the  agreements  will  make  the  carriers  less 
prone  to  carefully  weigh  investment,  scheduling,  and  marketing  de- 
cisions.  If  the  carriers'  know  that  whenever  their  judgment   in 
these  matters   provesto  be  mistaken  the  Board  will  allow  them  to 
negate  or  mitigate  the  effect  of  the  mistake  by  approving  anti- 
competitive agreements,  the  penalty  is  removed  from  miscalculations 
and  even  from  predatory  scheduling.   On  the  other  hand,  if  the  car- 
riers are  convinced  that  the  Board  will  not  rescue  them,  they  will 
be  motivated  to  excercise  the  kind  of  efficiency,  economy  and  inno- 
vation in  the  level  of  capacity  offered  that  springs  from  competition. 
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The  availability  of  capacity  agreements  may  even  encourage 
carriers  to  take  investment  or  scheduling  risks,  on  the  theory 
that  if  they  do  not  work  out  it  will  not  matter  very  much  whereas 
if  they  are  successful  the  carrier  can  reap  the  benefits.   Capacity 
agreements,  if  normally  available  as  a  regulatory  tool,  can  create 
a  minimal  risk  situation;  this  will  detract  from  responsible  decision 
making  by  management  in  scheduling  and  fleet  acquisition. 

The  air  carrier  industry,  including  the  agreement  carriers,  has 
experienced  swings  or  cycles  in  earnings  from  time  to  time  in  the 
past  without  suffering  damage  to  its  "economic  health",  without  a 
decline  in  its  service  to  the  public,  and  without  anticompetitive 
restraints  on  capacity  competition.   A  striking  similarity  is  seen 
between  the  depressed  conditions  in  1969  and  1970  and  those  in  1960 
and  1961,  and  the  cause  was  the  same  in  each  case.   The  aggregate 
trunkline  return  on  investment  fell  even  more  in  the  earlier  period: 

Former  Recession  Recent  Recession 


Percent 

Year 

ROI 

1959 

7.1 

1960 

2.8 

1961 

1.0 

1962 

3.7 

Percent 

Year 

ROI 

1967 

7.7 

1968 

5.3 

1969 

4.7 

1970 

1.6 

1971 

3.7 

The  1960-1961  decline  followed  the  introduction  of  the  first 
jet  aircraft,  with  much  larger  capacity  than  the  piston-engine  aircraft 
they  replaced.   A  temporary  condition  of  overcapacity  resulted,  causing 
the  low  returns  in  1960  and  1961.   However,  this  overcapacity  was  soon 
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overcome  by  a  combination  of  traffic  growth  and  normal  scheduling 
practices  in  a  competitive  arena.   While  traffic  growth  of  the  magni- 
tude experienced  in  the  mid-1960' s  is  not  expected  in  the  next  few 
years,  the  scheduled  airline  industry  will  experience  appreciable 
growth  during  this  period.   The  expert  testimony  in  this  proceeding 
led  to  the  conclusion  that  passenger  traffic  will  soon  start  a  sus-* 
tained  upsurge.   As  was  the  case  after  1961,  this  added  traffic  will 
absorb  the  excess  capacity,  assuming  the  air  carriers  do  not  make 
further,  excessive  additions  to  their  fleets. 

During  the  1960  overcapacity  situation  the  Board  rejected  the 
concept  that  normal  economic  forces  would  not  be  effective  to  solve 
such  temporary  overcapacity  problems.   In  New  York-San  Francisco 
Nonstop  Service  Case,  29  C.A.B  811,  817  (1959),  the  Board  stated: 

Obviously,  jet  aircraft,  with  their  much  greater 
capacity  requiring  a  larger  passenger  load  for  their 
support,  do  not  generally  permit  management  as  much 
schedule  flexibility  as  is  possible  with  piston  aircraft, 
and  it  must  be  recognized  that  frequency  of  service  will 
of  necessity  be  much  less  in  the  jet  than  in  the  piston 
age.  But  that  does  not  mean  that  adjustments  in  schedules 
to  meet  the  demands  of  the  market  cannot  be  made  or  that 
management  in  its  use  of  jet  equipment,  as  contrasted 
with  piston  aircraft,  must  rigidly  follow  a  schedule 
pattern  it  has  projected  for  the  future,  even  though  the 
traffic  to  which  it  may  then  have  reasonable  access  is 
less  than  it  previously  anticipated. 

Similarly,  in  Pacific  Northwest-Hawaii  Renewal  Case,  30  C.A.B. 

995,  1002  (1960),  the  Board  expressed  the  following  principles 

which  fit  precisely  the  overcapacity  problems  created  by  the  more 

recent  excessive  purchases  of  wide-body  equipment,  which  are 

asserted  in  this  proceeding  to  justify  capacity-control  agreements: 
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The  introduction  of  larger  equipment  in  a  market 
necessarily  presents  problems  of  overcapacity  which  have 
been  and  will  be  overcome  by  the  generation  of  new  traf- 
fic and  the  tailoring  of  schedules  to  the  demand  of  the 
traveling  public.   One  of  the  controllable  factors  in  a 
carrier's  operating  results  is  the  number  of  flights 
operated.   If  overall  traffic  volumes  do  not  increase 
as  soon  as  anticipated,  capacity  can  and  should  be  re- 
duced by  management  so  chat  an  economical  load  factor 
can  thus  be  obtained. 

Subsequent   history  has  proved  the  Board  to  be  correct. 
Without  capacity  agreements  or  any  other  such  deviation  from  the 
normal  competitive  environment,  the  industry  readily  overcame  the 
overcapacity  in  the  early  1960 's  and  thereafter  entered  into  a 
period  of  healthy  growth  and  prosperity. 

The  applicants  do  not  contend  that  recent  overcapacity  pro- 
blems are  unlike  those  which  were  presented  when  jet  aircraft 
were  introduced  beginning  in  1959.   On  the  contrary,  when  they 
were  asked  on  cross-examination  why  capacity  agreements  are  being 
sought  now,  for  the  first  time  in  the  history  of  the  industry, 
they  stated  that  it  was  simply  because  of  a  change  in  the  "regula- 
tory climate  of  the  CAB".   This  can  not  be  taken  as  evidence  of  need 
for  such  agreements  in  the  public  interest. 

European  air  carriers  have  for  some  time  operated  under  joint 
arrangements  such  as  these  for  limiting  and  apportioning  capacity 
and,  on  some  routes,  for  pooling  earnings.   The  air  transportation 
service  there  is  inferior  in  most  respects  to  that  in  the  United 
States,  the  economic  condition  of  the  carriers  is  worse,  and  the 
profits  are  less.   The  expert  witnesses  in  this  hearing  who  have 
studied  the  situation  there  testified  convincingly  that  those 
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conditions  have  been  brought  about  because  these  European  carriers 
have  not  had  the  benefit  of  the  stimulating  and  motivating  influence 
of  capacity  competition. 

These  witnesses,  the  Government  departments  that  participated 
extensively  herein,  the  members  of  Congress,  the  civic  parties,  and 
the  non-agreement  carriers  uniformly  believe  and  have  demonstrated 
that  our  civil  air  transportation  would  not  have  achieved  its  posi- 
tion of  preeminence  without  the  vitalizing  force  of  competition. 
They  are  deeply  concerned  over  the  spectre  of  the  once-proud  Big 
Three  competitors  cringing  together  under  the  security  blanket  of 
arrangements  whose  purpose  and  effect  is  to  restrict  the  service 
offered  the  public,  eliminating  the  commercial  striving  among  them- 
selves that  has  made  them  great.   This  striving  is  just  what  the 
Sherman  Act  and  the  Federal  Aviation  Act  were  intended  to  preserve, 
except  for  unrestricted  rate  competition  and  market  entry  which 
were  expressedly  placed  under  Board  control. 

The  record  establishes  that  the  approval  of  the  particular  agree- 
ment involved  here  and  a  favorable  decision  as  to  the  capacity  agree- 
ment concept  in  general,  even  as  a  temporary  expedient,  would  cause 
such  agreements  to  proliferate  apace  into  other  routes.  Approval 
of  agreements  covering  whole  clusters  of  markets  would  be  sought, 
for  the  large  carriet   parties  to  the  agreements  involved  herein 
prefer  this  type  of  agreement.   But  once  either  type  of  arrangement, 
and  the  basic  concept,  is  approved  and  entrenched,  major  surgery 
would  be  required  to  eradicate  them  or  limit  their  spread.   The 
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approval  of  such  agreements  must  be  limited  to  circumstances  which 
clearly  pose  an  immediate  threat  of  causing  major  disruptions  in 
air  transportation  services.   Otherwise,  if  approval  were  more 
readily  available,  once  those  carriers  that  are  eager  to  escape  the 
rigors  of  competition  have  their  foot  in  the  door  the  flood  gates 
would  be  opened  and  no  way  is  perceived  as  to  how  they  could  be  closed 
again.   The  three  non-agreement  trunk  carriers  who  intervened  herein 
strenously  oppose  the  agreements.   Based  upon  their  own  experience 
in  scheduling,  they  disagree  entirely  with  the  contention  that  capa- 
city can  not  be  kept  within  reasonable  bounds  through  unilateral 
restraint.   They  have  successfully  avoided  wasteful  overcapacity  on 
their  own  routes.   The  alleged  inability  of  the  agreement  carriers 
to  do  so  through  unilateral  action  is  the  keystone  of  the  rationale 
of  the  agreement  carriers,  without  which  their  entire  structure  of 
support  must  fall.   This  allegation  has  been  disproved  by  the  collapse 
of  the  economic  theory  that  was  advanced  in  its  support,  as  explained 
above,  and  also  by  the  experience  of  the  carrier  interveners  and 
other  trunk  carriers. 

One  of  the  contentions  of  the  proponents  is  that  capacity 
agreements  will  enhance  the  economic  health  of  the  members  and  in 
this  way  assure  the  continuation  of  a  sound  air  transportation  sys- 
tem, as  contemplated  by  section  102  of  the  Act.   In  view  of  the 
detriments  to  the  public,  to  other  carriers,  and  to  the  agreement 
carriers,  discussed  above,  this  contention  is  not  persuasive. 
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Aside  from  this,  however,  fares  could  be  raised  to  unconscionable 
levels,  the  most  restrictive  cartels  could  be  approved,  and  all 
sorts  of  discriminatory  and  unfair  practices  could  be  allowed  in 
the  name  of  "economic  health"  of  air  carriers  if  that  were  the 
controlling  standard.   Even  if  it  were  found  herein  that  the  agree- 
ments would,  in  the  long  term,  strengthen  the  members'  economic  posi- 
tion they  should  not  be  approved,  for  the  reasons  explained  herein.   But 
as  stated  above,  it  is  much  more  probable  that  the  long-range  effect 
upon  the  members  will  be  harmful. 

The  Applicable  Standards  Have  Not  Been  Met 
When  approval  is  sought  for  agreements  falling  within  the  scope 
of  section  412  or  similar  regulatory  statutes,  such  as  section  15 
of  the  Shipping  Act,  46  U.S.C.  814,  the  effects  of  the  proposed 
agreement  upon  competition  must  be  carefully  considered.   This  is 
particularly  true  under  the  public-interest  test  of  section  412, 
because  section  102  of  the  Act  explicitly  provides  that  the  Board, 
in  the  exercise  of  its  powers  under  the  Act,  shall  consider  competi- 
tion as  being  in  the  public  interest  to  the  extent  necessary  to  as- 
sure the  sound  development  of  an  economically  sound  transportation 
system.   This  being  a  case  of  first  impression,  where  a  major  change 
in  the  Board's  regulatory  system  is  under  consideration,  it  is  es- 
sential to  gain  a  clear  understanding  of  the  judicially  defined 
standards  governing  the  approval  of  such  agreements. 
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The  Supreme  Court  has  held  that  when  such  agreements  interfere 
with  the  policies  of  the  antitrust  laws,  as  the  proposed  capacity 
agreements  do,  they  can  be  approved  only  if  the  proponent  brings 
forth  such  facts  as  will  demonstrate  that  the  agreement  is  required 
by  a  serious  transportation  need  or  is  necessary  in  order  to  secure 
important  public  benefits.   Federal  Maritime  Commission  v. 
Svenska  Amerika  Linien.  390  U.S.  238  (1968).   The  Court  said  that 
such  a  restraint  of  trade  itself  is  "contrary  to  the  public  interest" 
and  that  the  above  standard  simply  gives  understandable  content  to 
the  broad  statutory  concept  of  "the  public  interest".   It  is  signi- 
ficant that  the  Court  was  referring  to  the  proper  test  under  section 
15  of  the  Shipping  Act  which,  unlike  the  Federal  Aviation  Act,  does 
not  expressedly  state  that  the  preservation  of  competition  shall  be 
deemed  to  be  in  the  public  interest.   It  follows  that  the  showing 
of  a  serious  public  need  for  the  agreement  would  have  to  be  even 
stronger  to  support  approval  under  section  412. 

The  Board  has  used  substantially  the  same  language  in  describing 
the  standards  which  must  be  employed  when  considering  section  412 
agreements.   Local  Cartage  Agreements  Case,  15  C.A.B.  850,  852  (1952). 
This  test  received  judicial  approval  in  National  Air  Carrier  Assn. 
V.  CAB,  442  F.  2d  862,  870  (D.  C.  Cir.  1971).   In  its  Order  73-7-147 
adopted  July  27,  1973,  instituting  this  proceeding,  the  Board  express- 
ly stated  that  capacity  agreements  must  pass  this  test  before  they  can 
be  approved: 
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Where  an  agreement  has  among  its  significant  aspects  ele- 
ments which  are  plainly  repugnant  to  established  antitrust 
principles  approval  should  not  be  granted  unless  there  is  a 
clear  showing  that  the  agreement  is  required  by  a  serious 
transportation  need  or  in  order  to  secure  important  public 
benefits.   Local  Cartage  Agreement  Case.  15  C.A.B.  850,  853 
(1962). 

TWA  correctly  points  out  that  if  the  proponents  sustain  this 
burden  the  Board  may  approve  the  agreement  even  though  it  would 
otherwise  violate  the  antitrust  laws.   Approval  results  in  exemption 
from  the  antitrust  laws  under  the  terms  of  section  414.   However,  the 
burden  of  proof  thus  placed  upon  the  applicants  is  an  arduous  one 
because  the  granting  of  antitrust  immunity  "is  not  lightly  implied". 
United  States  v.  First  City  Nat'l.  Bank  386  U.S.  361,  368  (1967). 
Exemptions  from  the  antitrust  laws,  such  as  that  provided  by  sections 
412  and  414,  are  "to  be  very  narrowly  construed".  California  v.  Federal 
Power  Commission,  369  U.S.  482,  485  (1962);  Northern  Natural  Gas  Co. 
v.  Federal  Power  Commission,  399  F.  2d  953,  960  (D.C.  Cir.  1968). 
Cartels  of  any  kind  derogate  from  this  country's  free  enterpiise 
system.   Competition  constitutes  a  "fundamental  national  economic 
policy".   Carnation  Co.  v.  Pacific  Westbound  Conference,  383  U.  S. 
213,  218  (1966).   The  courts  therefore  require  a  showing  of  serious 
need  in  the  public  interest  as  a  condition  to  the  grant  of  antitrust 
immunity. 

The  character  and  seriousness  of  the  particular  restraint  on 
competition  must  be  weighed  in  the  balance  against  the  question  as 
to  how  dire  the  need  is  for  the  particular  agreement,  in  terms  of 
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meeting  some  alleged  transportation  ends  or  public  benefit.   Pillai  v.  Civil 
Aeronautics  Board,  485  F.  2d  1018  (D.C.  Cir.  1973).   The  particular  anti- 
competitive effects  of  the  capacity  agreements  and  the  degree  of  need  for  them 
in  the  public  interest  will  be  taken  up  later  but  it  first  is  necessary  to  con- 
sider the  extent  and  seriousness  of  the  inroads  such  agreements  would  make  on 
applicable  antitrust  principles.   What  are  the  antitrust  principles  applicable 
to  agreements  such  as  these?  The  answer  to  this  question  will  disclose  the 
extent  to  which  capacity  agreements  would  offend  those  principles  and,  in  turn, 
the  degree  of  need  for  them  which  must  be  demonstrated. 

All  of  the  applicants  except  American  agree  that  the  agreements  must  meet 
the  standards  of  the  Local  Cartage  case.   American  agrees  that  these  standards 
must  be  met  if  a  proposed  agreement  is  "plainly  repugnant  to  antitrust  principles". 
It  contends,  however,  that  an  agreement  must  constitute  a  "per  se  violation"  of 
the  antitrust  laws  in  order  to  be  deemed  "plainly  repugnant  to  the  antitrust  laws", 
under  this  rule.   It  argues,  further,  that  no  contracts  or  arrangements  are 
"per  se  violations"  of  section  1  of  the  Sherman  Act  unless  price  fixing  will  be 
one  of  the  results  of  the  agreement  which,  it  says,  is  not  true  of  capacity  agree- 
ments.  American  concludes  that  the  Board  therefore  need  not  or  may  not  take  into 
account  the  anticompetitive  aspects  and  effects  of  the  agreements. 

A  clear  understanding  of  the  doctrine  of  "per  se  violations"  of  the  antitrust 
laws  is  essential  in  testing  these  agreements,  not  merely  to  aid  in  the  examination 
of  the  novel  argument  advanced  by  American  but  also  for  the  far  more  important 
purpose  of  considering  the  degree  of  seriousness  of  multilateral  capacity  re- 
straints vis-a-vis  their  inroads  on  the  antitrust  laws.   Section  1  of  the 
Sherman  Act,  15  U.S.C.  1,  provides  that: 
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Every  contract,  combination  in  the  form  of  trust  or  other- 
vd.se,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  States,  or  with  foreign  nations,  is  hereby  de- 
clared to  be  illegal.  *  *  *   Every  person  who  shall  make  any_ 
contract  or  engage  in  any  ccjmbination  or  conspiracy  /hereby/ 
declared  to  be  illegal  shall  be  deemed  guilty  of  a  misdemeanor. 
*  *  * 

It  is  this  provision  of  the  antitrust  lawsj  that  is,  its  impact  upon 
the  standards  for  approval  of  agreements  under  section  412,  that 
raises  the  question  regarding  the  approvability  of  capacity  agree- 
ments in  general  and  the  transcontinental  agreement  in  particular. 

The  courts  determined,  early  in  the  history  of  antitrust  en- 
forcement, that  Congress  did  not  intend  to  prohibit  all  contracts 
that  might  in  some  insignificant  degree  or  only  by  a  strained  con- 
struction restrain  trade  or  competition.   The  Supreme  Court  adopted 
a  "rule  of  reason"  analysis  for  determining  whether  certain  contracts 
or  agreements  violate  the  Sherman  Act.   Standard  Oil  Co.  v.  Un'.ted 
States,  221  U.  S.  1  (1911).   If  it  was  proved  that  the  agreement 
could  not  be  expected  to  restrain  trade  unreasonabl>  it  was  not  con- 
demned.  In  reaching  a  decision  on  this  question  in  particular  cases, 
every  aspect  of  the  nature  of  the  restraint  and  its  effects  are  the 
subject  of  exhaustive  examination  in  extended  antitrust  litigation 
in  the  courts . 

However,  the  Supreme  Court  has  developed  an  accompanying  doctrine 
that  does  not  involve  or  require  this  detailed  examination.   It  has 
held  that  certain  types  of  agreements  or  practices  are  so  pernicious 
in  their  effect  on  competition  and  so  lacking  in  redeeming  virtues 
that  they  are  conclusively  presumed  to  be  unreasonable  and  are 
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therefore  illegal  on  their  face,  without  the  need  for  elaborate 
inquiry  as  to  the  precise  harm  they  have  caused  or  the  alleged 
business  excuse  for  their  use.   Northern  Pacific  R.  Co.  v.  United  • 
States,  356  U.  S.  1,  5  (1958);  United  States  v.  Topco  Associates. 
405  U.  S.  596,  606  (1972).   These  agreements  are  said  to  be  "per  se 
violations",  and  this  term  has  become  a  special  word  of  art  in  the 
antitrust  field.   In  instances  where  a  per  se  violation  is  involved, 
the  "rule  of  reason"  inquiry  is  over.   See  Report  of  Attorney  General's 
National  Committee  to  Study  the  Antitrust  Laws  (1953),  pages  11  and  12. 

Through  the  years  the  courts  have,  case  by  case,  determined 
that  certain  types  of  agreements  are  per  se  violations.  While  there 
are  no  decisions,  pro  or  con,  involving  precisely  this  type  of  contract 
between  air  carriers  whereby  they  collectively  limit  and  apportion 
the  quantity  of  service  they  will  provide,  cases  have  been  decided 
that  are  sufficiently  analogous  to  demonstrate  that  these  capacity 
agreements  would  be  held  to  be  per  se  violations. 

Capacity  agreements,  in  the  air  carrier  industry,  are  of  pre- 
cisely the  same  effect  as  agreements  to  restrict  production  in  the 
field  of  manufacturing  and  distribution.   They  also  partake  of  the 
same  anticompetitive  attributes  as  agreements  among  merchants  or 
wholesalers  to  apportion  market  shares  because  the  record  herein 
shows  and  the  applicants  themselves  contend  that  the  level  of  their 
respective  market  shares  closely  follows  the  capacity  each  offers. 
Though  not  as  similar,  the  capacity  agreements  can  also  be  compared 
to  contracts  that  allocate  territories  and  customers. 
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Now  contracts  that  restrict  production,  apportion  market  shares, 
or  allocate  territories  or  customers  have  been  determined  to  be  so 
harmful,  potentially,  that  they  have  been  declared  illegal  per  se 
under  section  1  of  the  Sherman  Act.   Addyston  Pipe  and  Steel  Co.  v. 
United  States.  175  U.  S.  211  (1899);  Timken  Roller  Bearing  Co.  v. 
United  States.  341  U.  S.  593  (1951);  Apex  HosieiyCo.  v.  Leader.  310 
U.  S.  469,  497  (1940);  Coronado  Coal  Co.  v.  United  Mine  V.'orkers.  268 
U.  S.  295,  310  (1925);  American  Column  and  Lumber  Co.  v.  United  States 
257  U.  S.  377,  404  (1921).   The  underlying  rationale  which  has  caused 
the  courts  to  strike  down,  as  illegal  per  se,  those  contracts  which, 
like  capacity  agreements,  place  restrictions  on  production,  was  ex- 
pressed succinctly  in  Hunt  v.  Crumboch,  143  F.  2d  902,  904,  (3rd  Cir. 
1944)  aff'd  325  U.  S.    821,  "It  is  in  the  public  interest  that  the 
supply  of  commodities  and  services  be  undiminished  ". 

In  view  of  these  decisions,  it  is  incumbent  on  the  proponents 
of  air  carrier  capacity  agreements  to  demonstrate  by  specific  facts 
and  argument  thati  contrary  to  other  industries,  in  the  air  trans- 
portation industry  it  is_  in  the  public  interest  that  the  supply  of 
services  be  diminished  through  the  use  of  these  anticompetitive 
agreements.   They  would  also  have  to  establish  that  no  other,  less 
anticompetitive  means  are  available  to  limit  excess  capacity  and  that 
in  the  absence  of  the  agreements  dire  or  very  serious  and  unavoid- 
able harm  to  the  public  interest  inevitably  would  result.   In  order  to 
meet  the  test  of  section  412,  as  construed  by  the  courts,  it  would 
have  to  be  shown  that  these  agreements  are  necessary  to  forestall  a 
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clear  and  present  threat  to  the  provision  of  air  transportation 
services  or  to  alleviate  an  emergency  which  poses  an  insnediate  threat 
to  the  public  interest  and  which  can  not  be  overcome  by  less  anticom- 
petitive means.   A  particularly  strong  and  persuasive  showing  would 
have  to  be  made  here  in  view  of  the  serious  and  pernicious  detriment 
to  the  public  interest  the  antitrust  courts  have  found  in  analogous 
agreements. 

The  requirement  that  the  proponents  demonstrate  that  the  capacity 
agreements  are  the  least  anticompetitive  way  to  achieve  the  goals 
that  are  sought  is  quite  significant  here.   Filial  v.  Civil  Aeronau- 
tics Board,  supra;  United  States  v.  Third  Nat'l  Bank.  390  U.  S.  171, 
189  (1968).   This  same  concept  was  expressed  in  the  Swedish  American 
case,  supra,  on  page  252  of  390  U.  S.,  where  Justice  Black,  speaking 
for  the  Court,  stated  that  a  cooperative  working  arrangement,  such 
as  those  involved  here,  is  contrary  to  the  public  interest  if  it 
unnecessarily  invades  the  policies  of  the  antitrust  laws.   (Emphasis 
added)   The  agreements  are  unnecessary  if  other  means  are  available 
to  achieve  the  ends  that  are  said  to  be  the  goal  of  the  agreement! 

The  proposed  transcontinental  capacity  agreement  falls  short  of 
meeting  these  standards.   The  basic  justification  advanced  by  the 
members  of  the  agreement  and,  prior  to  the  fuel  shortage,  the  basis 
of  the  Board's  approval  was  to  assist  the  member  carriers  in  reaching 
a  12  percent  return  on  investment.   It  was  said  that  this,  in  turn, 
would  foster  the  provision  to  the  public  of  efficient  and  sound  air 
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transportation  service.   The  history  of  air  carrier  economic  results 
has  demonstrated  beyond  any  doubt  that  excellent  air  transportation 
services  have  been  provided  even  though  the  industry  has  practically 
never  earned  a  12  percent  return  on  investment.   It  is  quite  evident 
that  the  failure  of  air  carriers  to  earn  12  percent  on  their  invest- 
ment does  not  pose  a.   threat  to  the  provision  of  transportation  ser- 
vices or  cause  any  other  detriment  to  the  public  interest  or  pose  a 
pressing  transportation  need. 

As  was  explained  earlier,  the  Board  has  not  undertaken  to 
guarantee  a  12  percent  return  to  the  trunk  carriers.   It  has  not 
guaranteed  any  particular  rate  of  return  nor  the  achievement  of 
any  particular  load  factors.   If  the  agreement  carriers  were  ex- 
periencing an  overall  average  of  6  percent  ROI  or  2  percent  ROI 
this  would  influence  the  Board  when  it  came  to  consider  proposed 
specific  increases  in  fares.   However,  such  circumstances  would  not 
demonstrate  that  the  public  interest  was  seriously  threatened  to 
such  a  degree  that  anticompetitive  agreements  had  to  be  approved  in 
order  to  alleviate  the  threat . 

Exactly  the  same  is  true  of  low  load  factors  and  overcapacity 

in  certain  markets.  This  situation  is  not  desirable,  of  course  

but  that  is  not  the  question.   Even  assuming  the  load  factors  today 
were  39  percent  in  the  agreement  markets,  this  would  not  demonstrate 
a  serious  threat  to  the  public  interest  or  a  compelling  transportation 
requirement  that  would  justify  these  agreements.   Without  the  agree- 
ments the  public  will  be  served  as  well,  and  probably  somewhat  better. 
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In  applying  these  standards,  care  must  be  taken  not  to  confuse  the 
public  interest  with  carrier  interest.   It  is  recognized  that  if  most 
of  our  carriers  were  impoverished  or  bankrupt  they  could  not  provide 
a  sound  air  transportation  service.   This  is  not  the  case  here. 

It  is  equally  untrue,  however,  that  anything  that  will  add  to 
economic  strength  and  profits  of  air  carriers  is,  ipso  facto,  in  the 
public  interest.   A  goverment  official  once  said  that  anything  that  is 
good  for  General  Motors  is  good  for  the  country.   To  say  that  he 
was  soundly  discredited  is  putting  it  mildly.   This  theory  is  about 
the  only  basis  upon  which  the  agreement  involved  here  could  be  ap- 
proved today.   On  average,  the  member  carriers  are  experiencing 
adequate  returns  in  the  agreement  markets.   The  load  factors  in 
the  agreement  markets  exceed  break-even  levels  and  they  will  do  so 
even  in  the  absence  of  the  agreement.   The  prospects  for  traffic 
growth  are  good  and  no  showing  was  made  that  the  agreement  carriers 
are  facing  an  economic  plight  to  an  extent  that  would  cause  for 
the  public  interest. 

/toierican's  effort  to  escape  the  heavy  burden  of  proving  a  seri- 
ous transportation  need  for  important,  direct  public  benefits 
flowing  from  these  agreements  is  understandable  but  its  contention 
is  without  foundation  for  two  reasons.   First,  it  is  not  true  that 
only  per  se  violations  trigger  the  Local  Cartage  test  of  proposed 
agreement  under  section  412.  Any  arrangements  or  agreements  which 
"interfere  with  the  policies  of  the  antitrust  laws"  can  be  approved 
only  if  they  pass  that  test.   Federal  Maritime  Commission  v.  Svenska 
Amerika  Linien.  supra. 
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Secondly,  American  incorrectly  states  that  in  order  to  constitute 
a  per  se  violation  the  arrangement  must  involve  price  fixing.   While 
most  antitrust  arrangements  do,  quite  naturally,  include  this  ele- 
ment, the  courts  have  not  said  this  is  indispensable  to  a  finding 
of  per  se  violation.  On  the  contrary,  in  a  number  of  the  cases  cited 
above  where  per  se  violations  were  found,  the  courts  made  it  clear 
that  such  activities  as  restraints  on  production  or  market  apportion- 
ment are  per  se  violations,  standing  alone.  See  particularly  United 
States  V.  Topco  Associates,  405  U.  S.  596  (1972).   This  must  govern 
over  the  earlier  court  of  appeals  case  cited  by  American,  United 
States  v.  Aluminum  Company  of  America,  148  F.  2d  416  (  2d  Cir.  1945), 
even  if  it  were  conceded  that  the  holding  there  would  require  a 
showing  that  the  restriction  on  production  will  inevitably   affect 
prices.   I  do  not  believe  it  would.   The  courtfe  comment  in  this 
regard  in  the  Aluminum  Company  case  is  merely  dicta,  unnecessary  to 
the  decision,  since  the  court  did  not  have  before  it  a  case  involving 
restraint  on  production  unaccompanied  by  price  fixing.   The  statement 
was  only  an  "aside",  the  issue  under  discussion  at  that  point  being 
a  monopoly  in  violation  of  section  2  of  the  Act.   Further,  the  effect 
of  the  agreements  under  consideration  here  would  have  to  be  viewed 
in  a  different  light,  since  air  carrier  prices  are  the  subject  of 
regulatory  control.   Price  fixing  therefore  would  not  be  expected 
as  one  of  the  goals  or  results  of  an  anticompetitive  agreement  among 
air  carriers.   This  does  not  mean  that  their  agreements  could  not 
constitute  antitrust  violations.   If  it  did,  they  would  be  exempt  from 
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Section  1  of  the  Sherman  Act,  ipso  facto.   Local  Cartage  and  other  cases 
dispel  this  conclusion. 

One  of  the  leading  text  writers  on  antitrust  law  explains  with 
considerable  clarity  the  judicial  approach  to  cases  involving  re- 
straints on  production: 

The  effect  of  restrictions  of  output  or  sales  on  price 
is,  however,  very  direct.   For  this  reason,  and  because  the 
law  has  always  looked  to  effect  on  price  levels  as  the  surest 
criterion  of  illegal  restraint  of  trade,  it  has  usually  been 
found  best  in  antitrust  enforcement  to  attack  output  restric- 
tions as  a  form  of  price  manipulation.   The  Socony-Vacuum 
case,  for  example,  is  always  quoted  as  a  leading  case  in  the 
field  of  price  fixing,  though  it  rests,  as  was  seen  in  chapter 
1,  on  the  planned  removal  of  'surplus'  quantities  of  petrol 
from  the  market.   The  result  is  that  antitrust  case  law  con- 
tains hardly  any  cases  in  which  output  restriction  as  such  is 
the  central  issue.   There  can,  however,  be  little  doubt  that 
collusive  arrangements  to  limit  the  amount  of  a  product  reaching 
the  market  are  illegal  per  se  under  section  1  of  the  Sherman 
Act  and  would  be  so  found  even  if  no  evidence  of  concomitant 
effects  on  prices  could  be  produced,  which  is  unlikely. 

See  A.  Neale,  The  Antitrust  Laws  of  the  United  States  of  America, 
page  64  (2d  ed.  1970).   The  reference  in  the  quotation  was  to 
United  States  v.  Socony-Vacuum  Oil  Company.  310  U.  S.  150,(1940). 

Furthermore,  as  will  be  shown,  American's  premise  that  the  agree- 
ments have  not  or  will  not  "affect  prices"  is  faulty.   While  the  amount 
of  the  fares  themselves  have  not  gone  up  as  a  result  of  the  agreements, 
the  quality  of  the  service  has  declined  as  a  result  of  the  agreements,  as 
has  been  shown.   Since  there  has  not  been  a  corresponding  decrease 
in  fare,  the  passenger  is  receiving  less  for  his  dollar,  which  is 
tantamount  to  an  increase  in  fare.   Actually,  when  any  value  is 
attributed  to  the  time  of  the  passenger,  as  it  must  be,  there  has  been 
an  effective  increase  in  the  cost  to  the  passenger  because  the  decrease 
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in  capacity  has  caused  delays  in  service  in  various  ways,  as  described 
earlier.      His  cost  consists  of  the  price  for  the  ticket  plus  the 
value  of  his  time  consumed  in  the  trip. 

A  final  element  of  the  judicially-defined  standards  applicable 
to  such  agreements  eliminates  the  central  support  relied  upon  by 
the  applicants.   They  argue  that  the  need  for  these  agreements  is 
centered  on  the  fact  that  they  are  unable  to  exercise  unilateral 
restraint  to  avoid  placing  excess  capacity  in  the  markets  and  that 
therefore  without  the  agreements  economic  harm  will  befall  the 
carriers  and,  as  a  result,  they  say,  the  public,  because  of  over- 
capacity. 

A  similar  contention  was  made  in  United  States  v.  Topco  Associates. 
supra,  decided  by  the  Supreme  Court  in  1972.   Topco  is  an  association  of 
small  supermarket  chains  which  did  joint  purchasing  for  the  members. 
Under  their  agreement,  geographical  marketing  territories  were  appor- 
tioned among  the  respective  members  for  exclusive  sale  of  the  Topco 
brand  products.   The  Supreme  Court  struck  the  agreement  down  as  a 

violation  of  section  1  of  the  Sherman  Act.   The  members  contended  

and  the  court  said  it  may  indeed  be  so  that  without  the  offending 

territorial  restrictions  the  Topco  members  may  "cut  each  others' 
throats".   This  is  the  same  contention  as  that  made  by  the  air 
carrier  applicants  here.   The  Court  rejected  this  contention,  sta- 
ting that  it  had  never  found  such  a  possibility  sufficient  to  war-- 
rant  condoning  horizontal  restraints  of  trade.   The  restraint  in 
the  present  case  is  also  horizontal  in  nature,  being  an  agreement 
among  competitors . 
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Similar  arguments  were  made  by  the  defendants  in  United  States 
V.  Nat'l  Lead  Co..  63  F.  Supp.  513  (S .  D.  N.  Y.  1945),  who  were 
charged  with  violating  section  1  by  entering  into  arrangements 
that  divided  among  themselves  the  worl<Js  markets  for  the  distribu- 
tion of  titanium  compounds.   Their  defense  was  that  the  arrangements 
served  the  public  interest  because  it  had  caused  production  to  in- 
crease and  prices  to  decline  and,  second,  that  the  American  producers 
couldn't  do  business  in  a  cartelized  world  except  on  cartel  terms 
and  that  if  they  abstained  from  this  business  it  would  cause  a 
greater  restraint  on  trade  than  the  cartel.   Judge  Rifkind  rejected 
these  defenses,  holding  that  the  major  premise  of  the  Sherman  Act 
is  that  the  suppression  of  competition  is,  in  and  of  itself,  a 
public  injury  which  the  positive  effects  of  the  cartel,  if  any, 
did  not  overcome.   In  answering  the  second  contention,  he  said 
that  only  Congress  could  take  action  to  relieve  concerns  from  anti- 
trust restraints  if  defendants  couldn't  do  business  under  the  exis- 
ting system  that  the  courts  must  apply  the  antitrust  laws  as 

they  are  written. 

In  view  of  these  positive  and  unequivocal  holdings  by  the 
Supreme  Court  and  the  lower  Federal  courts,  and  based  upon  all 
the  evidence  as  to  the  nature  and  effect  of  the  transcontinental 
capacity  restraint  agreement,  as  set  forth  in  this  decision,  it  must 
be  decided  that  as  a  matter  of  law  it  could  not  be  approved.   That 
is  to  say,  the  inroads  of  the  agreement  upon  antitrust  principles, 
and  the  public  detriment  on  that  account,  are  so  serious  and  so 
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pernicious,  in  the  eyes  of  the  law,  and  the  showing  herein  of  public 
benefit  or  transportation  needs,  if  any,  is  so  thin  that  it  would 
not  lie  within  my  discretion  (acting  for  the  Board)  to  approve  these 
agreements  under  the  standards  of  section  412.   In  these  circumstances 
the  question  is  not  decided  by  considerations  based  upon  discretion, 
policy,  or  expertise.   The  first  duty  of  administrative  agencies  and 
of  their  judges,  acting  on  their  behalf,  is  to  apply  the  policy  of 
the  law. 

Judge  E.  Barrett  Prettyman,  one  of  the  great  scholars  of  adminis- 
trative law,  made  this  very  clear  in  his  famous  series  of  lectures, 

later  published  as  the  volume  Trial  by  Agency.   His  primary  thesis  

which  those  of  us  engaged  in  this  field  and  in  the  regulated  indus- 
tries must  never  lose  sight  of  is  "that  the  function  of  an  agency 

is  the  administration  of  law:   no  more,  no  less".   The  law  of  this 
case  is  embodied  in  the  above-quoted,  strict  standards  adopted  by 
the  Supreme  Court  which  must  be  met  by  the  proponents  of  agreements  such 
as  that  involved  here.   Since  those  standards  have  not  been  met  the 
law  forbids  the  approval  of  the  agreement. 

It  would  be  ill  advised  in  this  decision  to  attempt  to  define 
detailed  standards  of  general  applicability  to  test  proposed  capacity 
agreements  in  the  future.   The  valiant  effort  of  BOR  to  do  so,  dis- 
cussed later  herein,  ran  into  very  heavy  going.   The  range  of  cir- 
cumstances that  could  arise  is  so  broad,   varied,  and  unpredic- 
table that  it  would  only  run  the  risk  of  prejudice  to  later  decisions 
to  attempt  to  set  down  some  precise  guidelines. 
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Any  capacity  agreement  that  might  be  proposed  in  the  future 
would,   as  a  minimum,  have  to  pass  muster  under  the  general  stan- 
dards, discussed  above,  that  have  been  derived  from  the  judicial 
determination  of  the  relationship  between  section  412  and  antitrust 
principles.   That  is  to  say,  since  these  agreements  would  consti- 
tute per  se  violations  of  section  1  of  the  Sherman  Act,  it  would  have 
to  be  shown  that  the  circumstances  justifying  their  approval  were 
such  that  there  existed  a  clear  and  present  threat  to  the  provision 
of  air  transportation  service  or  caused  some  emergency  which  posed 
an  immediate  threat  to  the  public  interest  and  one  which  could  not 
be  overcome  by  less  anticompetitive  means.   This  decision  is  con- 
fined to  conditions  and  circumstances  in  domestic  and  overseas 
air  transportation  where  all  the  competing  airlines  are  subject  to 
CAB  jurisdiction  in  all  respects.   The  special  circumstances  in  foreign 
air  transportation  are  not  involved  in  this  proceeding  and  this  de- 
cision is  not  intended  to  apply  to  those  circumstances.  Conditions 
can  be  visualized  in  foreign  air  transportation  which  would  justify 
capacity  agreements  which  would  not  meet  the  test  if  domestic  or 
overseas  transportation  were  involved.   The  inter-national  element 
incident  to  foreign  air  transportation  introduces  an  important  addi- 
tional set  of  considerations,  not  present  in  this  case,  which  could 
lead  to  a  different  result.   The  considerations  need  not  be  dis- 
cussed here. 
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The  Proposal  of  the  Bureau  of  Operating  Rights 

The  BOR  position  regarding  these  agreements  Is  puzzling.   BOR 
starts  with  the  view  that  capacity  agreements  should  not  be  approved 
"on  a  routine  basis  or  made  a  permanent  fixture  of  the  regulatory 
system"  because  they  "constitute  a  major  departure  from  the  com- 
petitive norm  which  has  characterized  the  Industry  since  1938". 

Up  to  this  point,  the  position  is  not  greatly  at  odds  with  the 
views  expressed  in  this  decision  nor  those  of  the  parties  who 
oppose  the  agreements.   However,  BOR  urges  approval  of  the  trans- 
continental agreement. 

When  BOR  approaches  the  question  of  the  approvability  of  the 
transcontinental  agreement  Involved  herein  it  erroneously  treats 
the  problem  as  though  it  were  being  viewed  and  resolved  in  the  light 
of  the  conditions  that  prevailed  in  August,  1971,  when  the  Board 
approved  the  first  agreement, in  the  four  transcontinental  markets 
without  hearing.   Order  71-8-91,  August  19,  1971.   BOR  goes   to  some 
lengths  to  support  that  approval  and  seems  to  consider  the  question 
herein  to  be  whether  that  action  of  the  Board  at  that  time  was 
justified.   The  data  BOR  cites  in  support  of  approving  the  agreement 
is  confined  to  the  economic  condition  of  the  member  carriers  in  Au- 
gust, 1971,  or  a  recital  of  how  much  Improvement  has  occurred  In 
profits  and  load  factors  as  a  result  of  the  agreement. 

The  issue  herein  does  not  involve  the  propriety  or  the  necessity 
of  the  Board's  provisional  approval  in  1971.  The  purpose  here  is  not 
to  review  past  actions.   The  only  economic  data  that  is  relevant  here 
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is  that  showing  the  relevant  circumstances  today  and  projections  for 
the  foreseeable  future.  The  question  regarding  the  transcontinental 
agreement  is  whether  it  should  be  extended  after  December,  1974, 
when  the  fuel-related  agreement  expires.   The  very  fact,  cited  by 
BOR  in  support  of  the  agreement,  that  the  earnings  of  the  members 
are  improved  today  supports  the  view  that  the  agreement  will  not 
be  needed,  in  the  public  interest. 

Another  confusing  statement  made  by  BOR  has  to  do  with  the  ques- 
tion of  "dumping"  freed  capacity  in  non-agreement  markets.   It 
states  that  such  dumping  "has  not  been  established",  thus  placing 
upon  the  non-agreement  carriers  the  burden  of  showing  such  use  of 
freed  capacity.   The  evidence  here  is  conclusive  no  one  dis- 
agreed    that,  with  the  possible  exception  of  the  scheduling  carrier 

itself,  no  outsider  can  trace  and  sort  out  the  freed  capacity  from 
among  the  thousands  of  scheduling  actions  incident  to  the  operation 
of  a  large  fleet  of  aircraft. 

The  Board,  expressedly  placed  the  burden  of  proof 
as  to  what  happened  to  the  freed  aircraft  upon  those  who  seek  appro- 
val of  this  anticompetitive  agreement,  as  discussed  above.   The  BOR 
attempt  to  shift  to  the  non-agreement  carriers  this  heavy  burden 
of  proof  reflects  the  weakness  in  the  BOR  conclusion.   The  burden 
of  establishing  this  element  of  their  cause  falls  quite  naturally 
upon  the  proponents  of  the  agreement  and  the  law  places  it  there. 
See  section  7(d)  of  the  Administrative  Procedure  Act.   The  burden 
must  be  that  of  applicants  for  the  further  reason  that  the 
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knowledge  and  proof  as  to  this  matter  is  peculiarly  within  their 
possession.   As  shown  earlier,  they  did  not  establish  that  freed  ca- 
pacity was  not  used  in  competition  with  other  carriers. 

BOR  then  proposes  norms  for  qualifying  for  the  exceptions  to  its 
rule  that  such  agreements  should  not  be  approved  routinely  or  made  a 
permanent  fixture  of  the  regulatory  system.   Under  the  proposed  stan- 
dards, the  Board  would  approve  such  agreements  automatically  when- 
ever the  aggregate  non-stop  load  factors  fall  below  55  percent,  the 
ROI  for  any  one  member  carrier  falls  below  5  percent  and  the  aggre- 
gate ROI  for  all  the  trunklines  in  domestic  service  is  below  12  per- 
cent.  For  renewals  of  agreements  the  load  factor  standard  would 
not  have  to  be  met.   The  proposed  BOR  standards  were  not  subjected 
to  the  test  of  the  hearing  process.    They  were  mentioned  for  the 
first  time  in  the  BOR  post-hearing  brief. 

If  the  Board  had  adopted  this  standard  10  years  ago,  in  every 
ensuing  year  but  one  nearly  any  group  of  competing  trunk  carriers 
could  have  obtained  automatic  Board  approval  of  an  agreement  limiting 
the  air  transport  service  in  any  markets.   In  only  one  year  did  the 
industry  ROI  exceed  12  percent.   One  of  the  competing  carriers  would 
have  less  than  a  6  percent  return  at  some  point  in  time  on  nearly 
every  route.   BOR  apparently  believes,  despite  what  the  Board  said 
to  the  contrary  in  the  DPFI  decisions,  that  the  Board  should,  through 
the  use  of  these  anticompetitive  agreements,  guarantee  an  industry 
return  on  investment  of  12  percent  and  load  factors  of  55  percent. 
This  liberal  position  is  not  only  at  odds  with  the  Board's  DPFI  de- 
cision but  also  with  the  judicial  decisions,  discussed  above,  which 
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define  the  relationship  between  the  regulatory  statutes,   such  as 
section  412,  and  the  antitrust  laws. 

Conceding,  as  it  seems  to  do,  that  these  agreements  do  violate 
antitrust  principles,  BOR  fails  to  recognize  that,  before  such  agree- 
ments can  be  approved,  the  proponents  must  demonstrate  that  the  agree- 
ment is  necessary  to  forestall  grave  detriments  to  the  public  interest. 
It  would  strain  this  principle  far  beyond  the  breaking  point  to  say 
that  the  failure  of  air  carriers  to  earn  12  percent  on  their  invest- 
ment meets  this  test.   The  BOR  basic  position  that  such  agreements 
should  be  used  sparingly  is  sound,  but  what  is  said  to  be  sparing  by 
BOR  must  be  viewed  as  most  prodigal,  when  applied  to  specific  cir- 
cumstances.  The  preceding  review  of  applicable  judicial  decisions 
demonstrates  that  the  BOR  standard  wholly  fails  to  meet  the  general 
norm  established  by  the  courts. 

Other  Issues 

The  Board  placed  in  issue  the  possibility  of  adverse  effects 
of  these  agreements  on  the   environment.   This  question  becomes 
moot,  of  course,  with  the  disapproval  of  the  agreement.  Contentions 
of  the  proponents  based  upon  fuel  savings  and  alleged  advantages  for 
the  ecology  rising  out  of  the  agreement  are  discussed  in  the  next 
section. 

The  Air  Line  Pilots  Association  and  the  Allied  Pilots  Association 
have  raised  serious  objections  to  these  agreements  from  the  outset 
because  of  their  impact  upon  employment.   They  oppose  Board  approval 
on  any  basis.   However,  they  urge  that  if  the  agreements  are  approved 
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the  Board  musf.  attach  as  a  condition  to  the  approval  provisions 
which  will  protect  and  compensate  the  pilots  and  other  employees 
who  lose  their  jobs  because  of  the  reduction  in  flight  operations. 
One  of  ALPA's  witnesses,  a  TWA  pilot,  whose  testimony  was  particu- 
larly candid  and  convincing,  was  asked  by  counsel  for  TWA  on  cross- 
examination  first,  whether  jobs  wouldn't  be  lost  if  the  capacity 
reductions  were  made  unilaterally  and,  second,  whether  ALPA  could 
not  secure  the  labor-protective  terms  it  desires  by  means  of  collec- 
tive bargaining  between  labor  and  management. 

The  witness'   answer  was  particularly  significant,  not  only 
where  ALPA  is  concerned  but  also  in  regard  to  the  general  impact 
of  Board  approval  of   capacity  agreements.   He  agreed  that  unilateral 
cutbacks  in  service  would  cost  some  jobs  and  he  said  ALPA  didn't 
like  this.   He  added,  however,  that  while  the  TWA  section  of  ALPA 
sometimes  disagreed  with  management  they  would  rather  be  in  TWA's 
hands  than  being  subjected  to  the  results  of  a  Board-sanctioned 
multilateral  compact  among  the  carriers.   He  said,  in  effect,  that 
ALPA  feels  competent  to  handle  the  interests  of  its  members  with  their 
own  company  when  both  act  unilaterally,  but  that  it  fears  it  is 
powerless  to  cope  with  a  Government-sponsored  combination  of  carriers. 
This  is  another  example  of  the  problems  that  are  created  when  free 
competition  is  disturbed  or  destroyed. 


2086 


-  97  - 
These  airline  employee  groups  are  opposed  to  capacity  agree- 
ments even  if  they  contain  labor-protective  provisions.   Such  pro- 
visions have  been  required  by  the  Board  in  cases  involving  mergers 
or  acquisitions  of  air  carriers,  route  transfers,  and  in  other  limited 
situations.   The  displaced  employees  should  not  be  made  to  suffer  in- 
ordinately by  reason  of  mergers  and  the  like,  so  the  Board  requires 
compensating  payments  to  be  made  under  a  formula  which  has  become 
somewhat  standard.  Allegheny-Mohawk  Merger  Case.  Orders  72-4-31/32 
of  March  28,  1972.   With  the  disapproval  of  the  proposed  agreement 
herein,  the  difficult  question  as  to  whether  such  a  condition  should 
be  attached  here  becomes  moot.   It  is  worthy  of  not^  however,  that 
this  unemployment  problem  is  another  difficulty  that  would  be  raised 
if  these  agreements  were  approved. 

The  proponents  of  the  agreements  repeatedly  advanced  the  argument, 
implicit   in  one  of  the  above  questions  by  TWA's  counsel,  that  the 
evils  attributed  to  capacity  agreements  would  attend  a  reduction  in 
capacity  if  it  were  brought  about  by  means  of  unilateral  restraint, 
ergo  the  agreements  do  not  harm,  they  say.   This  is  the  members' 
defense  against  the  point  that  the  agreements  will  impair  the  air 
carrier  service  provided  the  public;  it  appears  to  be  their  main 
rebuttal  to  the  objection  that  dumping  of  freed  capacity  will  harm 
non-agreement  carriers;  and  they  advance  this  argument  in  opposing  the 
contention  that  the  agreements  cause  unemployment. 
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In  seeking  approval  of  these  multilateral  restraints,  the 
carriers  repeatedly  have  represented  to  the  Board  in  the  prior  appli- 
cations and  in  this  proceeding  that  tha  cardinal  reason  the  agree- 
ments are  needed  stems  from  their  inability  to  reduce  capacity  to 
reasonable  levels  through  the  exercise  of  unilateral  restraint. 
For  them  to  say  now,  when  drawbacks  to  the  public  interest  are  cited, 
that  these  drawbacks  w<.uld  result  if  the  flights  were  unilaterally 
reduced  strikes  a  most  discordant  note.   If  they  are  to  be  believed, 
the  capacity  can  not  be  reduced  unilaterally  and,  therefore,  in  the 
absence  of  the  agreements  the  damaging  aspects  need  not  be  feared. 
But  if  they  can  reduce  the  capacity  without  the  assistance  of  the 
multilateral  scheme  they  most  certainly  should  do  so.   In  that  event 
the  agreements  would  not  be  needed  and  complaints  would  not  be  raised 
over  the  results  of  reasonable,  self-imposed,  reductions  in  flights. 

As  found  earlier,  the  fact  is  that  these  carriers  can  prevent 
overcapacity  without  the  aid  of  the  multilateral  agreement.  As  regards 
the  effects  on  others,  however,  it  is  one  thing  to  cut  service  by 
means  of  a  Board -approved,  multilateral  agreement  and  quite  another 
thing  if  the  reduction  is  made  in  the  normal  competitive  arena.   For 
one  thing,  the  Board  and  the  Government  would  have  no  complicity  in 
the  results  in  the  latter  situation.   Secondly,  the  capacity  changes 
are  likely  to  be  less  sudden  and  radical  if  the  carriers  are  left  on 
their  own.   Finally,  the  traveling  public,  the  competing  carriers, 
the  employees,  and  the  asreement  carriers  themselves  have  not  fared 
badly  so  long  as  free  competition  in  scheduling  was  the  rule,  and 
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appropriate  reasons  have  not  been  demonstrated  for  eliminating  this 
competition. 
Fuel  Allocation  and  Availability:   Effect  of  Agreements  on  the  Environment 

As  stated  earlier,  the  Board  desired  and  directed  that  the  eco- 
nomic issues  governing  the  approvability  of  capacity  agreements  be 
isolated  from  the  impact  of  the  recent  fuel  shortage  for  purposes  of 
this  investigation.  With  a  degree  of  difficulty  this  has  been  done 
and  this  decision  up  to  this  point  is  based  upon  the  economic  con- 
siderations that  are  considered  to  be  relevant.   However,  the  Board 
also  desired  that  certain  issues  raised  by  the  fuel  shortage  be  con- 
sidered.  These  will  be  taken  up  at  this  time. 

When  the  first  predecessor  agreement  was  approved  by  the 
Board  in  August,  1971,  as  described  earlier  herein,  fuel  conserva- 
tion did  not  enter  into  the  decision.   By  July,  1973,  the  fuel  short- 
age had  appeared  on  the  horizon,  however,  and  this  factor  was  added, 
provisionally,  as  a  justification  for  approval  of  the  extension  of 
the  agreement,  at  the  time  the  Board  instituted  this  investigation. 
The  Board  said: 

Meanwhile,  the  Board  believes  that  it  can  conclude 
provisionally  that  fuel  savings  of  the  magnitude  promised 
by  the  agreement  are  a  real  public  benefit. 

The  order  of  investigation.  Order  73-7-147,   stated  that  the 

parties  would  be  expected,  at  the  hearing  "to  explore  the  risk  that 

fuel  shortages  can  disrupt  flight  operations  and  attempt  to  determine 

whether  schedule  reductions,  reduction  in  cruising  speed,  and  other 
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steps,  taken  together  or  separately,  will  be  ample  to  avoid  the 
possibility  of  such  operational  disruptions  or  to  ease  fuel  short- 
ages in  other  areas  of  the  economy".   The  order  also  expressly  in- 
cludes as  an  issue  in  the  case  "the  question  whether  the  agreement 
will  reduce  aviation  fuel  consumption  and  the  importance  of  any  such 
reduction" . 

The  approval  of  the  "fuel-related"  agreements,  discussed  earlier, 
some  of  which  cover  the  same  markets  as  those  covered  by  the  specific 
agreement  under  investigation  here,  leaves  a  shadow  of  doubt  as  to 
the  extent  to  which  fuel  considerations  are  involved  here.   It 
appears  to  be  clear  that  the  question  of  approvability  of  the  "fuel- 
related"  agreements  is  not  directly  in  issue  in  this  proceeding. 
Aside  from  the  technical  factor  of  their  being  approved  in  a  separate 
Board  docket  proceeding,  the  Board  simply  did  not  refer  or  consoli- 
date the  issues  therein  for  hearing  in  this  proceeding.   Also,  the 
Board  stated  in  the  relevant  orders  in  that  docket  that  its  action 
there  did  not  vitiate  the  need  in  the  instant  proceeding  to  evaluate 
the  agreements  in  a  "non-fuel  shortage  context".   See  p.  12  of  Order 
74-7-105. 

This  appears  to  be  another  expression  of  the  Board's  wish, 
among  other  things,  to  isolate  the  economic  issues  in  this  proceeding 
but  not  to  limit  the  case  to  those  questions.   This  construction  is 
required  by  the  earlier  language  in  that  same  order  where  the  Board 
described  the  instant  investigation,  which  was  then  in  progress. 
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as  one  "which  is  exploring  the  general  policy  implications  arising 
from  the  economic,  fuel,  and  other  effects  of  such  capacity  reduction 
agreements".   See  ftn.  2,  page  1,  Order  74-7-105.   This  was  reiterated 
in  an  order  approving  a  "fuel-related"  capacity  agreement  in  the  New 
York/Newark-San  Juan  market  and  another  Carribbean  market.   See  ftn. 
4,  page  2,  Order  74-7-106.- 

The  question,  then,  is  whether  the  conclusions  expressed  herein, 
disapproving  the  transcontinental  capacity  agreement  and  placing 
narrow  limits  upon  the  instances  in  which  any  capacity  limitation 
agreements  can  and  should  be  approved  on  economic  grounds,  must  be 
altered  when  today's  fuel  situation  is  taken  into  account.   The  answer 
to  this  question  requires  a  determination  as  to  (1)  whether  the  extent 
of  the  fuel  shortage  is  so  severe  that,  when  considered  together  with 
the  economic  circumstances,  the  capacity  agreements  are  required 
under  the  test  established  by  the  court  and  Board  cases,  cited  above, 
construing  the  applicable  statutes,  and  (2)  whether  the  capacity 
agreements  are  the  least  anticompetitive  device  available  to  solve  the 
problem  or  substantially  more  effective  than  any  other  solution. 


—  The  first  Board  approval  of  a  "fuel-related"  agreement  was  at  the 
inception  of  the  fuel  shortage  on  October  31,  1973,  involving  a 
different  market.   Order  73-10-110.   Judicial  review  of  that  decision 
is  presently  pending  in  Airline  Pilots  Assn.  v.  CAB,  in  the  United 
States  Court  of  Appeals  for  the  D.  C.  Circuit. 
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The  fuel  shortage  became  apparent  in  the  autumn  of  1973  when 

the  Arabian  oil  producing  nations  placed  an  embargo  on  the  shipment 

of  oil  to  this  country.   The  first  Government  directive  allocating 

fuel  to  the  various  classes  of  users  was  issued  on  October  12,  1973 

It  apportioned  to  the  trunk  airlines,  effective  November  1,  19/3,  the 

equivalent  amount  of  aviation  fuel  they  had  used  in  the  year  1972. 

On  November  25  the  President  announced  a  reduction  of  the  allocation 

to  95  percent  of  1972  levels,  effective  December  1,  to  be  further 

reduced  to  85  percent  as  of  January  7,  1974.   The  85  percent  level 

never  took  effect  because  the  allocation  for  the  later  period  was 

increased  to  95  percent  on  December  27. 

Some  of  the  airlines,  including  American,  had  difficulty  ob- 
taining from  their  suppliers  the  full  95  percent  during  the  first 
three  months  of  1974.   Other  air  carriers  were  obtaining  100  percent, 
and  more,  of  their  1972  levels.   A  regulation  of  the  Federal  Energy 
Office  which  became  effective  on  June  1,  1974,  allows  the  airlines 
to  obtain  100  percent  of  their  1972  levels,  or  more  if  it  is  needed, 
if  the  suppliers  have  sufficient  fuel  on  hand  to  supply  this  additional 
amount.—  The  record  is  unclear  as  to  the  maximum  fuel  that  would  be 
made  available  today  because  the  suppliers  refused  to  disclose  this. 

As  of  the  time  of  the  hearing  in  July,  1974,  the  agreement  carriers 
were  getting  all  the  fuel  they  needed  to  meet  the  schedules  they 
were  flying.   They  probably  could  not  obtain  sufficient  fuel  to  go 
back  to  1971-1972  levels  of  capacity,  but  even  this  is  not  certain. 
Pan  American,  American,  and  Eastern  obtain  bonded  fuel  in  San  Juan 
which  is  imported  from  Venezuela.   The  trunk  air  carriers  are  permitted 


1^/See  also  the  October  22,  1974,  revision.   The  air  carrier  allocation 
appears  to  remain  the  same.   10  C.F.R.  211.143(c). 
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to  use  naptha  in  their  jet  aircraft,  although  they  prefer  not  to  do  so 
as  its  higher  volatility  causes  concern  for  safety  reasons  and  they 
do  not  make  a  practice  of  using  naptha.   Naptha  is  not  counted 
against  the  aviation  of  fuel  allocation  quotas. 

The  testimony  of  the  Government  witnesses  as  well  as  most  of 
the  carrier  witnesses  in  regard  to  the  future  allocations  and 
availability  of  fuel  requires  a  finding  that  for  the  foreseeable 
future;  that  is,  as  of  December,  1974,  and  July,  1975,  there  will  be 
enough  aviation  fuel  available  for  the  airlines  to  carry  out  the 
level  of  operations  planned  for  those  periods.  Attempts  at  projections 
for  further  into  the  future  were  not  made.   The  carrier  witnesses 
agreed  that  more  fuel  is  available  now,  will  be  aviilable  in  the  fore- 
seeable future,  and  has  been  available  all  along  than  was  anticipated 
at  the  time  the  "fuel-related"  agreements  covering  the  20  markets 
were  negotiated.   At  that  time,  in  October,  1973,  the  agreement  carriers 
expected  a  continuing  allocation  of  only  85  percent  of  1972  levels 
and  the  "fuel-related"  agreement  reflects  this  in  the  level  of  ca- 
pacity agreed  upon. 

Some  of  the  agreement  carriers  computed  the  difference  in  the 
amount  of  fuel  issued  in  the  four  transcontinental  agreement  markets 
in  the  year  before  the  first  agreement  (536,168,000  gallons)  and  the 
amount  issued  during  the  first  year  of  the  agreements  (400,899,000) 
and  contend  that  the  agreement  resulted  in  a  saving  of  the  difference, 
or  135,269,000  gallons,  which  is  about  25  percent  of  the  prior  usage. 
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This  contention  overlooks  the  fact  that  these  carriers  increased 
their  usage  on  other  scheduled  routes,  iv.   charter  service,  and  in 
multi-stop  flights  on  the  agreement  routes.   The  exact  comparison 
of  total  fuel  consumption  before  and  during  the  agreements  was  not 
shown,  but  it  is  clear  that  the  saving,  if  any,  is  not  nearly  as 
great  as  the  amount  claimed. 

It  is  certain,  however,  that  the  agreement  carriers  have  used 
all  of  the  fuel  that  was  allocated  to  them  and  all  that  was  avail- 
able to  them  since  the  allocation  program  started  and  that  they 
would  have  done  so  in  the  absence  of  the  agreement.   So  far  as  we 
know  now,  they  will  continue  to  do  so.   Therefore  at  this  time  and 
for  the  foreseeable  future  the  agreement  is  not  saving  and  will  not 
save  any  aviation  fuel.   American  concedes  that  the  "quantum  of  flight 
cutbacks  would  have  been  made"  despite  even  the  fuel  agreement.   BOR 
acknowledges,  as  does  American,  that  the  fuel  is  simply  being  used 
in  a  different  place  and  that  the  fuel  shortage  has  made  alleged 

fuel  savings  in  particular  agreement  markets  "academic"  meaning, 

in  the  context  used  by  BOR,  of  no  moment  in  this  investigation.   This 
conclusion  is  sound. 

The  contention  that  use  of  the  capacity  agreements, rather  than 
unilateral  carrier  action,  will  permit  the  Board  to  see  to  it  that 
when  capacity  must  be  reduced  the  reductions  will  be  made  in  markets 
were  the  adverse  effects  on  the  public  will  be  the  least  harmful  is 
without  support  in  the  record.   The  carriers,  not  the  Board,  chose 
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the  markets  where  the  various  capacity  agreements  were  effected.   It 
was  a  random  choice,  determined  by  the  process  of  eliminating  those 
markets  where,  out  of  parochial  considerations,  the  carriers  could  not 
get  together  on  an  agreement.   The  Board  had  no  opportunity  even  to 
consider  the  desirability  of  capacity  agreements  in  other  markets 
discussed  by  the  carriers.   For  all  that  is  known,  these  might  have 
been  better  suited  from  the  standpoint  of  the  public  interest. 

An  equally  illusory  view,  whose  weakness  is  demonstrated  by  the 
same  factual  background,  is  the  idea  that  capacity  agreements  con- 
stitute a  useful  "regulatory  tool"  for  the  Board.   This  is  taken  up 
separately  in  the  next  section  because  I  feel  that  this  lack  of  con- 
trol by  the  Board,  standing  alone,  condemns  the  concept  of  capacity 
agreement  as  an  institution  except  in  circumstances  presenting  a 
most  pressing  and  substantial  need  in  the  public  interest. 

Those  who  oppose  the  agreements  have  further  demonstrated  that 
capacity  agreements  are  not  needed  as  a  device  to  save  aviation  fuel 
for  the  additional  reason  that  the  Mandatory  Fuel  Allocation  Program 
is  designed  and  operated  for  the  specific  purpose  of  rationing  or 
allocating  fuel  between  the  various  groups  of  users.   Further  controls, 
in  the  form  of  anticompetitive  capacity  agreements,  are  no  more 
necessary  for  the  airlines  for  this  purpose  than  they  would  be  in  the 
control  and  allocation  of  the  use  of  fuel  and  other  energy  sources  by 
any  other  industries. 
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Even  assuming  that  the  program  for  the  allocation  of  airplane 
fuel  were  to  be  terminated,  as  has  been  discussed  recently  in  the 
press,   the  capacity  agreements  would  not  be  required  for  the  pur- 
pose of  saving  fuel.   The  limits  on  the  amount  of  fuel  available 
would  automatically  place  a  ceiling  on  the  amount  used,  whether 
there  are  capacity  agreements  or  not.  No  thinking  person  would 
question  the  desirability  of  conservation  of  fuel  and  of  energy 
in  every  form,  at  all  times  and  particularly  in  these  times  of 
shortages.   However,  this  record  demonstrates  that  the  capacity 
agreement  will  not  save  fuel,  ao  long  as  present  circumstances 
continue,  that  they  are  not  required  in  order  to  save  fuel,  and  that 
they  are  not  the  best  means  of  saving  fuel  in  any  event. 

The  proponents  have  not  demonstrated  that,  even  taking  into 
account  the  fuel  situation  and  the  claimed  benefits  to  the  environ- 
ments, the  agreement  involved  here  or  that  capacity  agreements  in 
general  are  needed  in  the  public  interest  or  for  transportation 
ends  to  a  degree  that  overcomes  (1)  the  detriment  to  the  public  interest, 
which  the  Supreme  Court  finds  in  such  anticompetitive  agreements, 
in  general,  and  (2)  the  harmful  propensities  of  these  particular 
agreements,  discussed  earlier. 

The  proponents  claim  that  the  ecology  will  be  benefitted  by 
the  transcontinental  agreement  because  it  will  reduce  by  24A0  the 
take-offs  and  landings  per  year  in  the  transcontinental  agreement 
markets,  resulting  in  a  decrease  in  noise,  congestion,  and  air 
pollution.  Again,  they  fail  to  take  into  account  the  increased 
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landings  and  takeoffs  occasioned  by  the  increase  in  other  than  non- 
stop flights   in  the  agreement  markets,—  by  increased  capacity  in 
other  markets  with  the  use  of  freed  aircraft  time,  and  by  a  large 
increase  in  charter  flights. 

Using  the  most  generous  estimate  of  the  extent  to  which  departures 
were  reduced,  the  reduction  of  the  emission  of  pollutants  at  the  five 
points  served  in  the  transcontinental  agreement  markets  would  be 
less  than  2  percent,  on  the  average.   The  resulting  improvement  is 
miniscule  to  begin  with  and  it  would  reach  the  vanishing  point  when 
the  effect  of  increased  flights  elsewhere  made  by  freed  capacity 
is  taken  into  account.   The  same  considerations  apply,  in  general, 
to  the  impact  of  the  agreement  on  noise  pollution.   BOR  concludes 
in  its  Environmental  Impact  Statement  that  the  net  effect  of  the 
agreement  on  noise  generation  in  the  agreement  markets  is  slightly 
beneficial.   The  extent  of  the  change  is  so  small,  as  in  the  case 
of  air  pollution,  that  its  weight  in  the  balance  of  public  interest 
is  also  negligible. 

Before  leaving  this  subject,  the  nature  and  extent  of  the  opera- 
ting techniques  employed  by  the  agreement  carriers  to  conserve  fuel 
will  be  described.   It  will  be  recalled  that  the  Order  of  Investiga- 
tion places  this  subject  in  issue.   The  oral  testimony  of  some  of  the 
executives  of  the  agreement  carriers  and  of  the  airline  pilots  who 
testified  on  behalf  of  the  Air  Line  Pilots  Association  brought  out 
some  of  the  actions  that  have  been  taken  to  conserve  fuel  and  other 


—  These  flights  required  2233  departures,  but  these  included  the  flights 
that  involved  the  butting  of  existing  flights  or  were  caused  by  increased 
segment  load  factors. 
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steps  that  could  be  taken.  Airline  directives  to  flight  personnel 
on  this  subject  were  mentioned  but  they  were  not  offered  in  evidence 
at  the  hearing.  Without  objection,  the  judge  offered  the  agreement 
carriers  the  opporturnity  to  provide  these  as  late-filed  exhibits, 
stating  that  a  finding  would  be  made,  as  to  those  airlines  not  pro- 
ducing such  instructions  or  regulations,  that  written  directives  of 
this  nature  had  not  been  issued. 

After  the  hearing.  Pan  American  produced  copies  of  bulletins 
it  issued  on  August  17,  1973,  wherein  flight  personnel  were  instructed 
and  directed  as  to  comprehensive  operating  techniques  for  saving 
fuel.   They  extend  from  the  time  of  planning  the  flight  and  the  fuel- 
load  to  touch  down  and  taxiing.   They  appear  to  constitute  an  all-out 
effort  to  save  fuel  and  thereby  save  money.   It  does  not  appear  from 
these  exhibits  nor  the  testimony,  however,  that  Pan  American  has  re- 
duced cruise  speeds  to  those  giving  maximum  fuel  savings. 

United  was  the  only  other  carrier  that  produced  written  evidence 
of  internal  instructions  to  the  staff  designed  to  save  fuel.   The 
United  instructions  are  limited  to  the  coverage  of  the  matter  of 
aircraft  speed.   It  appears  from  these  documents  that  in  1968  United 
implemented  a  study  designed  to  balance  fuel  economy  with  competitive 
flight  times,  schedules,  and  aircraft  operating  performance.   This 
was  revised  in  December,  1973,  so  as  to  eliminate  schedule  performance 
from  the  speed  formula  and  to  base  the  speed  standard  on  fuel  economy 
alone,  in  order  to  save  costs.   The  airline  pilots  testified  that 
United  has  taken  minimal  steps  toward  fuel  saving  in  the  operation 
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of  its  fleet  since  the  fuel  shortage  arose.   However,  United  already 
was  using  procedures  for  shutting  down  engines  during  taxiing  and 
operating  at  speeds  somewhat  reduced  from  the  optimum  for  on-time 
scheduling.   These  pilots  believe  United,  American,  and  Pan  American 
could  save  about  5  percent  of  the  fuel  now  used  if  they  reduced  speeds 
to  the  optimum  for  fuel  saving.   They  also  stated  that  TWA  could 
make  some  fuel  savings  by  reduced  speeds . 

American  and  Eastern  did  not  produce  copies  of  any  written  in- 
structions to  flight  personnel  in  regard  to  fuel  conservation  and  it 
must  be  assumed  from  their  failure  to  produce  any  such  material  that 
no  such  instructions  have  been  issued  in  writing.   American's  wit- 
nesses testified  that  their  pilots  are  briefed  orally  on  these  matters 
and  urged  to  take  all  the  steps  they  can  to  conserve  fuel.  American 
has  not  established  any  particular  aircraft  cruise  speeds  for  this 
purpose.   Some  of  their  schedules  call  for  maximum  cruise  speed  in 
order  to  position  their  aircraft  for  the  following  schedule. 

The  TWA  witnesses  testified  that  TWA  has  issued  regulations 
requiring  the  pilots  to  operate  at  designated  speed  levels  designed 
for  minimum  fuel  consumption.   However,  copies  of  these  were  not  pro- 
duced.  TWA  has  taken  some  steps  to  save  fuel,  such  as  towing  aircraft 
to  and  from  the  gates  before  start-up,  taxiing  with  some  of  the  en- 
gines shut  down,  holding  the  plane  at  the  gate,  when  they  can,  rather 
than  at  the  end  of  the  runway  when  waiting  for  take-off,  maximum  use 
of  simulators  for  flight  training,  discontinuation  of  courtesy  and 
sightseeing  flights,  reducing    flap  setting  for  approach  and  landing, 
and  other  operational  techniques. 
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The  pilots  who  testified  believe  that  more  fuel  could  be  saved 
by  engaging  in  less  taxiing  and  more  towing,  the  use  of  improved  air 
traffic  control  designed  to  save  fuel,  and  the  use  of  area  naviga- 
tion.  They  testified  that  the  Federal  Aviation  Administration's 
"keep  them  high"  policy,  intended  to  provide  wide  separation  between 
jet  traffic  and  smaller  aircraft,  is  costly  in  terms  of  fuel. 

This  subject  of  operational  techniques  for  fuel  saving  gets  into 
a  highly  technical  field,  of  course,  and  only  the  most  cursory  look 
could  be  given  to  it  in  this  case  because  of  the  massive  economic 
data  that  had  to  be  produced  and  examined.   The  evidence  establishes, 
in  general,  that  these  air  carriers  have  done  quite  a  lot  to  adoot 

operating  practices  that  will  save  fuel  some  more  than  others  

but  that  all  of  them  can  do  more.   Detailed  federal  requirements 
along  these  lines  would  emanate  from  Federal  Aviation  Administration. 
The  matter  is  germane  here  only  as  it  reflects  upon  the  question  of 
the  need  for  capacity  agreement  insofar  as  they  may  save  fuel.   That 
is  to  say,  if  the  proponents  are  conducting  wasteful  operations  in 
terms  of  speed,  et   cetera,  it  might  be  concluded  that  the  fuel  could 
best  be  saved  though  improved  flying  techniques,  rather  than  anti- 
competitive capacity  restrictions.   It  can  not  be  concluded  that 
great  quantities  of  fuel  are  being  wasted  due  to  inefficient  opera- 
tions, therefore  this  factor  has  not  been  considered  in  connection 
with  the  approvability  of  such  agreements. 
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Regulatory  Value  of  the  Agreements 
The  long-range  question  presented  in  this  case  can  be  described 
as  whether  the  Board  should  revise  its  regulatory  approach  so  as  to 
permit  competing  air  carriers  to  enter  into  agreements  hereafter 
which  would  freeze  and  apportion  the  level  of  service  (capacity) 
they  will  provide  to  the  public  in  various  city-pair  markets  to  be 
selected  by  the  carriers.   Delta  correctly  states  that  the  real  issue 
is  what  the  future  competitive  structure  of  the  airline  industry 
should  be.   Based  upon  the  evidence  of  record  herein,  including  ex- 
pert opinion  and  the  applicable  law,  it  has  been  decided  that  the 
use  of  such  agreements  will  not  be  permitted  and  probably  could  not 
lawfully  be  permitted.  The  issue  as  to  the  regulatory  value  of  the 
device  is  an  entirely  separate  question. 

Are  such  agreements,  as  contended  by  the  proponents,  a  valu- 
able "regulatory  tool"   for  the  Board  in  its  job  of  protecting  the 
public  interest?  Approval  of  the  agreements  would  have  to  rest  upon 
an  affirmative  answer  to  that  question,  particularly  in  view  of  the 
weaknesses  of  the  agreements  discussed  earlier.   The  answer  is 
decidedly  in  the  negative. 

Such  agreements  could  in  no  sense  be  viewed  as  a  regulatory 
tool  for  the  Board.   The  carriers,  and  not  the  Board,  have  decided 
and  in  the  future  would  decide  where  and  when  the  agreements  would 
be  inaugurated   and  any  one  carrier  could  and  would  terminate  the 
agreement  on  short  notice  if  it  decides  that  its  own  intere.sts  are 
not  being  served,  just  as  Eastern  did  in  the  San  Juan  market.    The 


2101 


-  112  - 

evidence  establishes  conclusively  that  the  choice  of  markets  to  be 
covered  would  be  baaed  upon  the  parochial  interests  of  the  regulated 
rather  than  the  Interests  of  the  public,  which  the  Act  is  designed 
to  protect. 

Beyond  this,  the  agreements  would  never  occur  in  those  markets 
where  any  one  of  the  many  carriers  who  oppose  them  in  principle  is 
one  of  the  competing  carriers,  even  though  the  public  interest  might 
be  better  served  by  having  them  there,  as  compared  to  other  markets. 
For  example.  Pan  American  urges  that  an  agreement  is  needed  in  the 
Hawaiian-West  Coast  markets,  where  negotiations  toward  capacity  agree- 
ments failed.   The  carriers  also  failed  to  reach  an  agreement  in  the 
Chicago-Los  Angeles  market,  where  the  circumstances  are  much  the  same 
as  those  in  the  markets  covered  by  the  transcontinental  agreement. 
if  the  agreement  in  these  markets  is  good,  agreements  in  other  such 
markets  would  be  good.   However,  they  will  not  occur  in  many  of  the 
latter  markets  for  reasons  over  which  the  Board  has  no  control.   In 
short,  the  Board's  lack  of  control  over  the  most  essential  elements 
of  the  system  prevents  its  being  considered  as  a  regulatory  tool  at 
all.   The  claimed  advantages  to  the  public  would  be  left  entirely 
to  chance  and,  in  numerous  markets,  would  never  accrue  and  the  Board 
would  be  powerless  to  require  otherwise.   Even  the  Board's  veto  power 
under  section  412  would  mean  little,  once  it  had  approved  the  under- 
lying principle. 

This  flaw  alone  would  preclude  approval  and,  considered  together 
with  the  other  shortcomings,  far  outweigh  the  advantages  the  proponents 
claim  would  accrue  from  these  agreements  • 
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Ultimate  Conclusion 

For  the  foregoing  reasons,  it  is  found  and  concluded  that 
the  capacity  restraint  agreement  covering  the  four  transcontinental 
markets  is  adverse  to  the  public  interest  and  the  joint  application 
of  American,.  TWA,  and  United  for  the  approval  thereof  shall  be  dis- 
approved.  An  appropriate  order  is  attached,  which  disapproves  the 
said  agreement  for  any  period  in  the  future. 

If  Board  approval  of  multilateral  agreements  to  limit  capacity 
is  sought  under  section  412  hereafter,  the  general  standards  and 
conclusions  adopted  in  this  decision  shall  be  applicable. 


^    ^     '        C^-.^^^r/^. 


E.  Robert  Seaver 
Administrative  Law  Judge 


Washington,  D.  C. 
November  6,  1974 
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UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 


Issued  under  delegated  authority 


CAPACITY  REDUCTION  AGREEMENTS 
CASE 


DOCKET  22908 


ORDER 

A  full  public  hearing  having  been  held  in  the  above-entitled 
proceeding  and  the  Administrative  Law  Judge  upon  consideration  of 
the  record,  having  issued  an  initial  decision  containing  his  findings 
and  conclusions,  pursuant  to  authority  delegated  to  Administrative 
Law  Judges  under  Rule  27  of  the  Rules  of  Practice  in  Economic  Pro- 
ceedings, which  initial  decision  is  attached  hereto  and  made  a 
part  hereof; 

IT  IS  ORDERED:  '  > 

1.  That  the  joint  application  of  American  Airlines,  Inc., 
Trans  World  Airlines,  Inc.,  and  United  Air  Lines,  Inc.,  for  approval 
of  a  capacity  restraint  agreement  covering  the  New  York/Newark- 
Los  Angeles,  New  York /Newark-San  Francisco,  Washington/Baltimore- 
Los  Angeles,  and  Chicago-San  Francisco  markets,  which  agreement 

was  provisionally  approved  by  the  Board  in  Order  73-7-147,  July  27, 
1973,  for  a  period  ending  March  15,  1974,  be  and  it  is  hereby 
disapproved. 

2.  That  as  of  the  effective  date  of  this  order  the  reporting 
requirements  contained  in  paragraph  3  of  the  said  Order  73-7-147 
be  and  they  hereby  are  terminated; 

3.  That,  except  to  the  extent  granted  herein,  all  applications 
and  requests  in  this  proceeding  be  and  they  hereby  are  denied; 

4.  That  this  proceeding  be  and  it  hereby  is  terminated,  and; 
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5.   That  this  order  shall  become  effective  as  the  final  order 
of  the  Board  on  the  31st  day  after  the  date  of  service  of  this  order 
and  the  initial  decision  attached  hereto  unless  a  petition  for 
discretionary  review  is  filed  within  21  days  after  service  hereof 
in  accordance  with  Rule  28  of  the  Rules  of  Practice  in  Economic  Pro- 
ceedings (14  CFR  302.28)  or  the  Board  issues  an  order  to  review 
upon  its  own  initiative.   If  a  petition  for  discretionary  review  is 
timely  filed  or  if  action  to  review  is  taken  by  the  Board  upon  its 
own  initiative,  the  effectiveness  of  this  order  shall  be  stayed 
until  further  order  of  the  Board. 

.-":  ,  •',.-/f  :/     .-VV?/-^ 

E.  Robert  Seaver 
Administrative  Law  Judge 
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Initial  Decision 
Docket  22908 
Appendix  A-1 

POOLING  AND  OTHER  AGREEMENTS 

Filing  of  Agreements  Required 

Sec.  412.  ill   Stat.  770,  49  U.S.C.  1382.7  (a)   Every  air  carrier 
shall  file  with  the  Board  a  true  copy,  or,  if  oral,  a  true  and  com- 
plete memorandum,  of  every  contract  or  agreement  (whether  enforceable 
by  provisions  for  liquidated  damages,  penalties,  bonds,  or  otherwise) 
affecting  air  transportation  and  in  force  on  the  effective  date  of 
this  section  or  hereafter  entered  into,  or  any  modification  or  can- 
cellation thereof,  between  such  air  carrier  and  any  other  air  carrier, 
foreign  air  carrier,  or  other  carrier  for  pooling  or  apportioning 
earnings,  losses,  traffic,  service,  or  equipment,  or  relating  to  the 
establishment  of  transportation  rates,  fares,  charges  or  classifica- 
tions, or  for  preserving  and  improving  safety,  economy,  and  efficiency 
of  operation,  or  for  controlling,  regulating,  preventing,  or  other- 
wise eliminating  destructive,  oppressive,  or  wasteful  competition, 
or  for  regulating  stops,  schedules,  and  character  of  service,  or  for 
other  cooperative  working  arrangements. 

Approval  by  Board 

(b)   The  Board  shall  by  order  disapprove  any  such  contract  or 
agreement,  whether  or  not  previously  approved  by  it,  that  it  finds 
to  be  adverse  to  the  public  interest,  or  in  violation  of  this  Act, 
and  shall  by  order  approve  any  such  contract  or  agreement,  or  any 
modification  or  cancellation  thereof,  that  it  does  not  find  to  be 
adverse  to  the  public  interest,  or  in  violation  of  this  Act;  except 
that  the  Board  may  not  approve  any  contract  or  agreement  between  an 
air  carrier  not  directly  engaged  in  the  operation  of  aircraft  in  air 
transportation  and  a  common  carrier  subject  to  the  Interstate  Commerce 
Act,  as  amended,  governing  the  compensation  to  be  received  by  such 
common  carrier  for  transportation  services  performed  by  it. 

Legal  Restraints 

Sec.  414,  /72  Stat.  770,  49  U.S.C.  13847  Any  person  affected 
by  any  order  made  under  sections  408,  409,  or  412  of  this  Act  shall 
be,  and  is  hereby,  relieved  from  the  operations  of  the  "antitrust 
laws",  as  designated  in  section  1  of  the  Act  entitled  "An  Act  to 
supplement  existing  laws  against  unlawful  restraints  and  monopolies, 
and  for  other  purposes",  approved  October  15,  1914,  and  of  all  other 
restraints  or  prohibitions  made  by,  or  imposed  under,  authority  of 
law,  insofar  as  may  be  necessary  to  enable  such  person  to  do  anything 
authorized,  approved,  or  required  by  such  order. 
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DECLARATION  OF  POLICY:   THE  BOARD 


Sec.  102.  Ill   Stat.  740,  49  U.S.C.  1302/  In  the  exercise  and 
performance  of  its  powers  and  duties  under  this  Act,  the  Board  shall 
consider  the  following,  among  other  things,  as  being  in  the  public 
interest,  and  in  accordance  with  the  public  convenience  and  necessity: 


(d)   Competition  to  the  extent  necessary  to  assure  the  sound  de- 
velopment of  an  air-transportation  system  properly  adapted  to  the 
needs  of  the  foreign  and  domestic  commerce  of  the  United  States,  of 
the  Postal  Service,  and  of  the  national  defense. 
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STATEMENT  OF  ISSUES 


1.  Are  Agreements  C.A.B.  23672  and  23703,  limiting  capacity  in 
certain  named  markets,  adverse  to  the  public  interest  or  in  violation 
of  the  Act,  requiring  disapproval?   If  the  agreement  would  achieve 
public  interest  benefits,  could  such  benefits  be  better  achieved 
through  practicable  alternative  means? 

a.   Do  Agreements  C.A.B.  23672  and  23703  violate  anti- 
trust principles?  If  the  agreements  are  contrary  to  antitrust 
principles,  are  the  antitrust  objections  thereto  outweighed  by  a 
serious  transportation  need,  or  .by  important  public  benefits  that 
would  flow  from  the  agreement?— 

2.  If  the  agreements  should  be  approved,  what  conditions,  if  any, 
should  be  imposed  on  the  agreement  carriers?   For  example, 

a.  What  should  be  the  termination  date(s)  of  the  agreements? 

b.  What  reporting  requirements,  if  any,  should  be  established? 

c.  Should  unnamed  satellite  airports  be  included  under  the 
agreements  or  in  any  reporting  requirements? 

d.  Should  the  Board  condition  the  agreements  in  respect  to 
schedule  spread  or  actual  schedules?  Could  such  a  condi- 
tion be  imposed  without  also  allowing  the  carriers  to 
agree  among  themselves  as  to  schedules?   Should  the  Board 
condition  the  agreements  in  respect  to  the  allocation  of 
flights/capacity  between  airports  at  multi-airports  points? 
If  so,  how  should  such  service  be  allocated? 

e.  Should  any  limitations  be  imposed  on  the  use  of  freed 
capacity,  if  any,  in  non-agreement  markets? 

f .  Should  a  rate  condition  be  imposed? 

g.  Should  a  condition  be  imposed  regarding  the  quality 
of  service  provided  in  capacity  controlled  markets? 

h.   Should  a  condition  be  imposed  with  regard  to  equip- 
ment types  operated? 

i.   Should  a  condition  be  imposed  with  regard  to  future 
equipment  acquisitions? 


—  The  wording  of  this  issue  is  not  intended  to  foreclose  any  contentions 
regarding  the  relationship  between  the  Act  and  the  antitrust  laws  and 
principles,  vis-a-vis  these  agreements. 
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j.   Should  a  condition  be  imposed  regarding  the  accom- 
modations and  facilities  provided  passengers  in 
agreement  markets? 

k.   What  other  conditions,  if  any,  should  be  imposed  on  the 
agreement  carriers? 

3.  What  will  be  the  effect  of  the  agreements  upon  the  health  of 
the  nation's  air  transportation  system? 

4.  What  will  be  the  effect  of  the  agreements  on  the  traveling 
and  shipping  public,  the  Postal  Service  and  the  national  defense? 

5.  What  will  be  the  effect  of  the  agreements  upon  competition 
between  carriers  generally,  including  supplemental  carriers,  and  between 
the  applicants  in  the  agreement  markets,  specifically? 

a.  To  what  extent  will  the  agreements  result  in  a  shifting 
of  excess  or  freed  capacity  into  non-agreement  markets 

or  into  non-agreement  operations  in  the  agreement  markets? 
Has  any  shifting  occurred  which  would  warrant  reconsidera- 
tion of  the  Board's  interim  approval  of  the  agreement? 
How  much?  Is  such  shifting,  if  any,  adverse  to  the 
public  interest  or  the  health  and  development  of  the 
air  transportation  system? 

b.  To  what  extent  will  approval  of  the  agreements  result 
in  the  proliferation  of  capacity  reduction  agreements 
in  other  markets,  including  two-carrier  competitive 
markets  and  international  markets?  Would  such  a  pro- 
liferation be  consistent  with  the  goals  of  the  Federal 
Aviation  Act?   The  Sherman  and  Clayton  Acts? 

c.  In  what  ways,  if  any,  will  the  agreements  influence 
the  ability  of  the  agreement  carriers  to  compete  with 
non-agreement  carriers  in  non-agreement  markets? 

6.  Are  the  load-factor  goals  of  the  agreements  appropriate,  and, 
if  not,  what  should  the  load  factor  goals  be?  Should  such  goals  be 
established  for  a  package  of  markets  or  for  individual  markets,  or  be 
applied  uniformly  to  all  city-pairs  or  airport-pairs?  Should  they 
vary  on  a  seasonal,  day-by-day,  hour-by-hour,  directional  or  other 
basis?  To  what  extent  should  load  factor  goals  be  left  to  the  discre- 
tion of  the  agreement  carriers? 

a.   Should  the  load-factor  goals  sought  in  Agreement  CAB 
23703  be  predicated  upon  standards  derived  from  the 
DPFI -Phase  6A/6B  or  Phase  9? 
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b.   Should  the  load-factor  goals  sought  in  Agreement  CAB 

23672  be  predicated  upon  standards  derived  from  the  Initial 
Decision  or  any  subsequent  order  in  the  U.  S.  Mainland-Puerto 
Rico/Virgin  Islands  Fare  Investigation? 

7.  What  has  been  and  what  will  be  the  effect  of  the  agreements 
upon  the  costs,  revenues,  and  profits  of  the  agreement  carriers 
generally  and  in  the  agreement  markets,  specifically?   What  savings 
have  been  and  will  be  enjoyed  by  the  carriers? 

a.  If  the  agreements  are  approved,  should  there  be  ad  hoc 
fare  adjustments  (in  the  agreement  markets)  to  reflect 
the  economic  impact  of  the  agreements?  Can  and  should 
a  formula  be  established  for  rate  and  fare  adjustments 
in  the  agreement  markets  by  reason  of  the  agreements? 
What  formula,  if  any,  should  be  adopted?   Should  adjust- 
ments, if  any,  be  made  on  a  fare  level  or  fare  structure 
basis? 

b.  What  effect  will  capacity  limitation  agreements  in  general 
and  these  agreements  in  particular,  have  on  the  quality 

of  service  and  convenience  to  the  traveling  and  shipping 
public? 

c.  What  effect  will  capacity  limitation  agreements  in  general 
and  these  agreements  in  particular  have  on  the  value  of 
service,  in  a  ratemaking  sense? 

8.  What  would  be  the  impact  of  the  agreements  on  airline  employees? 
What  would  be  the  relationship  of  that  impact  to  the  overall  public 
interest  with  respect  to  disapproval  or  approval  of  the  agreements? 
Should  labor  protective  provisions  be  imposed  as  a  condition  to  approval 
of  the  agreements?  If  so,  what  provisions  should  be  imposed? 

9.  What  will  be  the  environmental  impact  (both  detrimental  and 
beneficial)  of  carrier  operations  under  the  agreements  (assuming  the 
proposed  agreements  are  put  into  effect  or  revised  in  accordance  with 
any  alternative  action  that  might  be  taken  by  the  Board)  with  respect 
to,  but  not  limited  to  fuel  consumption,  air  quality,  noise  exposure, 
water  quality,  land  use,  airway  congestion,  airport  congestion  (air- 
craft, terminal  and  access  facilities),  recreational  facilities,  and 
historical/archeological  locations? 

10.   What  adverse  environmental  effects,  if  any,  cannot  be  avoided 
should  the  agreements  be  implemented? 


51-146  O  -  75  -  pt.  3  -  28 
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11.  Are  the  contemplated  agreements  consistent  with  the  standards 
of  the  National  Environmental  Policy  Act  of  1968? 

12.  What  are  the  irrevocable  and  irretrievable  commitments  of 
resources,  if  any,  should  the  agreements  be  implemented  (e.g.,  energy 
or  material  conservation)?   Or  would  these  agreements  effect  a  savings 
in  resources  such  as  energy  or  material? 

13.  Would  the  agreements  reduce  fuel  consumption?  What  is  the 
degree  of  importance  of  such  a  reduction,  compared  to  the  other  conse- 
quences of  the  agreements?  What  are  the  chances  of  fuel  shortages 
disrupting  air  carrier  service?  What  other  steps,  such  as  speed  re- 
duction, can  be  taken  to  avoid  this  possibility? 

14.  What  are  the  reasonable  alternatives,  if  any,  to  the  proposed 
agreements  and  how  do  the  environmental  effects  of  these  alternatives 
compare  with  the  environmental  effects  of  the  proposed  agreements? 

15.  Assuming  the  agreements  are  approved,  what  condition,  if, 
any,  should  be  imposed  thereon  to  better  their  impact  upon  the 
environment?  For  example, 

a.  Should  the  agreement  carriers  establish  standard  mach 
cruise  settings  and /or  block  times  by  aircraft  type  in 
the  agreement  markets? 

b.  Should  the  target  load  factors  be  changed  to  a  higher 
or  lower  level? 

c.  Should  the  agreement  "standard  seating  configuration" 
be  changed? 

d.  Should  there  be  conditions  with  respect  to  equipment 
mix,  schedule  spread,  use  of  satellite  airports,  or  any 
other  conditions? 

16.  What  policies,  not  covered  above,  should  be  adopted  by  the 
Board  at  this  time  with  respect  to  agreements  between  carriers  limiting 
apportioning,  or  controlling  the  capacity  or  the  quantity  or  quality 

of  service  to  be  provided  in  domestic  or  overseas  markets? 
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INDUSTRY  TRAFFIC  GROWTH  IN  MARKETS 
ANTICIPATED  TO  RECEIVE  WIDE -BODY  SERVICE 


1967-1972 

1962-1967 

American 

1967-1972 

Actual 

Forecast 

Actual 

New  York-Los  Angeles 

105% 

797. 

217. 

New  York-San  Francisco 

132 

100 

18 

Chicago-Los  Angeles 

109 

92 

12 

Chicago-San  Francisco 

130 

109 

1 

New  York-Chicago 

69 

59 

23 

Washington/Bait-Los  Angeles 

107 

107 

19 

Boston-Los  Angeles 

126 

108 

27 

Philadelphia-Los  Angeles 

112 

115 

11 

Detroit-Los  Angeles 

116 

103 

27 

Detroit-San  Francisco 

173 

140 

22 

New  York-Dallas 

94 

73 

40 

Dallas-Los  Angeles 

143 

112 

39 

Dallas-San  Francisco 

156 

120 

51 

St.  Louis-Los  Angeles 

144 

117 

11 

New  York-St.  Louis 

88 

75 

11 

New  York-Detroit 

71 

63 

15 

Cleveland-Los  Angeles 

98 

113 

21 

Bos ton -Chicago 

88 

79 

28 

Washington-Chicago 

157 

100 

35 

TOTAL  WIDE -BODY  MARKETS 


1177, 


94% 


217. 


Total  48  States  (Industry) 
Total  48  States  (American) 


122% 
107% 


80% 
80% 


387. 
27% 
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DOMESTIC  TRUNK 


Load  Factor 


1952  12,121  18,068  67. U 

1953  14,298  22,115  64.7 

1954  16,235  25,647  63.3 

1955  19,206  29,979  64.1 

1956  21,643  33,790  64.1 

1957  24.500  39,838  61,5 

1958  24,436  40,695  60.0 

1959  28,127  45,793  61.4 

1960  29,233  49,154  59.5 

1961  29,535  52,525  56.2 

1962  31,828  59,737  53.3 

1963  36,384  67,601  53.8 

1964  41,658  75,242  55.4 

1965  48,987  88,731  55.2 

1966  56,803  97,175  58.5 

1967  70,990  124,142  57.2 

1968  81,612  153,865  53.0 

1969  95,658  190,064  50.3 

1970  95,900  194,461  49.3 

1971  97,756  202,509  48.3 

1972  108,190  206,618  52.4 

1973  115,352  222,446  51.9 


Note:  48  State  Data  1952  thru  1968;  50  State  Data  From  1969  to  1973 


1972 
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WIDE  BODY  TRIJET 

DELIVERIES 

TWA,  AMERICAN,  UNITED 


TWA  (LlOll) 

AAL 

(DC 

-10) 

UAL 

(DC 

-10) 

1971 

Delivered   On-Hand 

Delivered 

On -Hand 

Del 

ivered 

On- Hand 

July 

1 

1 

1 

1 

August 

- 

1 

- 

1 

September 

1 

2 

- 

1 

October 

1 

3 

1 

2 

November 

1 

4 

1 

3 

December 

1 

5 

2 

5 

January 

2 

7 

- 

5 

February 

1 

8 

- 

5 

March 

2 

10 

2 

7 

April 

1 

11 

3 

10 

May 

1 

1 

2 

13 

3 

13 

June 

- 

1 

1 

14 

1 

14 

July 

1 

2 

3 

17 

1 

15 

August 

2 

4 

2 

19 

- 

15 

Septeimber 

2 

6 

2 

21 

- 

15 

October 

- 

6 

1 

22 

- 

15 

November 

- 

6 

1 

23 

- 

15 

December 

- 

6 

2 

25 

- 

15 

1973 


January 

- 

6 

February 

- 

6 

March 

- 

6 

April 

2 

8 

May 

2 

10 

June 

2 

12 

July 

2 

14 

August 

- 

14 

September 

- 

lA 

October 

- 

14 

November 

- 

14 

December 

- 

14 

25 

- 

15 

25 

2 

17 

25 

1 

18 

25 

- 

18 

25 

- 

18 

25 

- 

18 

25 

- 

18 

25 

- 

18 

25 

- 

18 

25 

- 

iS 

25 

- 

18 

25 

- 

18 

1974 


January 

1 

15 

r  ebruary 

2 

17 

March 

1 

18 

25 
25 
25 


18 
20 
20 
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ADJUSTED  LOAD  FACTORS  BASED  ON  STANDARD  CONFIGURATIONS 
12  Months  Ending  September  30,  1973 

Actual  Adjusted 

Carrier  Load  Factor  Load  Factor 

American  50.7%  49.1% 

Braniff  49.9  49.6 

Continental  48.0  42.6 

Delta  51.2  51.2 

Eastern  55.5  55.4 

National  49.4  49.3 

Northwest  39.5  39.5 

Pan  American  55.8  55.8 

TWA  51.0  48.8 

United  53.3  50,4 

Western  56.5  56.4 

Total  Trunk  51.3%  49.8% 
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1974  DOMESTIC  PROFITS 
(Net  Income  After  Taxes) 
Amounts  are  in  Millions  of  Dollars 
()  Denotes  Loss 


American 

Trans  World 

United 

Eastern 

Pan  American 

Total  for  All 

Domestic  Trunks 


1st  Quarter 

2nd  Quarter 

-   1st  Half 

$(12,511) 

$12,620 

$   .109 

(17,875) 

20,562 

2,687 

10,163 

34,556 

44,719 

5,904 

14,257 

20,161 

(2,694) 

(2,706) 

(5,400) 

37,326 


149,415 


186,741 


Source:   CAB  Quarterly  Air  Carrier  Financial  Statistics  Report. 
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Initial  Decision 
Docket  22908 
Appendix  I 


AAL,  TWA,  UAL  Combined  Departures 


Transcontinental  Agreement  Markets  Combined  Compared  to 
to  19  Comparable  Markets  Combined  and  Domestic  Systems  Combined 

Transcon.  Agree.  Markets   19  Comparable  Markets   Dom.  Sys.Leas  Transcon. 

Index  »..aex  Index 

Daily    (Sept.  '71=100)   Dally   (Sept.  '71=100)  Daily    (Sept.  '71=100) 

71-1  129  107.5  339  98.0  3,224  101.8 

2  128  106.7  333  96.2  3,086          97.4 

3  127  105.8  341  98.6  3,178  100.3 

4  121  100.8  345  99.7  3,185  100.5 

5  120  100.0  341  98.6  3,123          98.6 

6  122  101.7  354  102.3  3,226  101.8 

7  122  101.7  354  102.3  3,209  101.3 

8  122,  101.7  356'  102.9  3,244  102.4 
.,.  9  120' 100.0  346  IQO.O  3,168  100.0 

10  90  75.0  340  98.3  3,142          99.2 

11  85  70.8  332  96.0  3,054          96.4 

12  87  72.5  335  96.8  3,105          98.0 

72-1      87  72.5  333  96.2  3,078          97.2 

2  86  71.7  330  95.4  3,076   ■        97.1 

3  86  71.7  327  94.5  3,107          98.1 

4  86  71.7  334  96.5  3,108          98.1 

5  85  70.8  337  97.4  3,139          99.1 

6  95  79.2  362  104.6    .  3,284  103.7 

7  95  79.2  357  103.2  3,241  102.3 

8  95  79.2  362  104.6  3,325  105.0 

9  94  78.3  353  102.0  3,200  101.0 

10  95  79.2  354  102.3  3,250  102.6 

11  83  69.2  340  98.3  3,164          99.9 

12  82  68.3.  327  94.5  3,059          96.6 

73-1      83  69.2  344  99.4  3,231  102.0 

2  84  70.00  344  99.4  3,206  101.2 

3  85  70.8  346  100.0  3,222  101.7 

4  85  70.8  351  101.4  3,249  102.6 

5  86  71.7  348  100.6  3,231  102.0 

6  95  79.2  359  103.8  3,391  107.0 

7  98  81.7  361  104.3  3,401  107.4 

8  100  83.3  367  106.1  3,488  110.1 

9  86  71.7  354  102.3  3,345  105.6 

"Inception  of  Agreement. 
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FThe  "Transcontinental  fuel-related  agreement"  and  the  20-market 
fuel-related  agreement''  were  the  subject  of  the  court  case  of  United 
States  V.  CAB F.2d  (D.C.  Cir.  1975).  The  opmion  of  the 

""Ts  of""  June  1,  1975,  the  CAB  had  not  filed  for  a  writ  of  certiorari 
from  the  Supreme  Court,  or  for  reconsideration  by  the  District  o± 
Columbia  Circuit  Court.] 
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Notice:  This  opinion  is  subject  to  formal  revision  before  publication 
in  the  Fiideral  Reporter  or  U.S.  App.  D.C.  Reports.  Users  are  requested 
to  notify  the  Clerk  of  any  formal  errors  in  order  that  corrections  may  be 
made  bel'ore  the  bound  volumes  go  to  press. 


ISinxtth  BtattB  Qlflurt  ai  App^la 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  73-1714 
Continental  Air  Lines,  Inc.,  petitioner 

V. 

Civil  Aeronautics  Board,  respondent 

American  Airlines,  Inc. 

Trans  World  Airlines,  Inc. 

The  United  States 

United  Air  Lines,  Inc. 

Delta  Air  Lines,  Inc.,  intervenors 


No.  73-1718 
Continental  Air  Lines,  Inc.,  petitioner 

V. 

Civil  Aeronautics  Board,  respondent 

American  Airlines,  Inc. 

Trans  World  Airlines,  Inc. 

The  United  States 

Delta  Air  Lines,  Inc. 

United  Air  Lines,  Inc.,  intervenors 


Petition  for  Review  of  Orders  of  the 
Civil  Aeronautics  Board 


Decided  November  7,  1974 
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Thomas  D.  Finney/,  Jr.,  with  whom  Lee  M.  Hydeman 
and  James  T.  Lloyd,  were  on  the  brief,  for  petitioners. 

Alan  R.  Demhy,  Attorney,  Civil  Aeronautics  Board 
with  whom  Richard  Littell,  General  Counsel,  0.  D.  Oz- 
ment.  Deputy  General  Counsel,  Glen  M.  Bendixsen,  Asso- 
ciate General  Counsel  and  Robert  L.  Toomey,  Attorney, 
Civil  Aeronautics  Board  were  on  the  brief  for  respond- 
ent. 

Carl  D.  Lawson,  Attorney,  Department  of  Justice, 
with  whom  Robert  B.  Nicholson,  Attorney,  Department 
of  Justice,  was  on  the  brief,  for  intervener,  United 
States  of  America. 

Edmund  E.  Harvey  for  intervenor.  Trans  World  Air- 
lines, Inc. 

Alfred  V.  J.  Prather  and  J.  William  Doolittle  were 
on  the  brief  for  intei-venor,  American  Airlines,  Inc. 

Hemy  L.  Hill  was  on  the  brief  for  intervenor  United 
Air  Lines,  Inc.  J.  Stanley  Stroud  also  entered  an  ap- 
pearance for  intervenor  United  Air  Lines,  Inc. 

James  W.  Callison  was  on  the  brief  for  intervenor, 
Delta  Air  Lines,  Inc.  Robert  Reed  Gray  also  entered  an 
appearance  for  intervenor.  Delta  Airlines,  Inc. 

Before:    Wright,  Tamm  and  Wilkey,  Circuit  Judges 

Opinion  for  the  Court  filed  by  Circuit  Judge  Tamm. 

Dissenting  Opinion  filed  by  Circuit  Judge  Wright. 

Tamm,  Circuit  Judge:  In  this  consolidated  appeal, 
petitioner  Continental  Air  Lines,  Inc.  (hereinafter  "Con- 
tinental" ) ,  joined  in  several  of  its  arguments  by  the 
Department  of  Justice  as  intervenor,  challenges  four  ad- 
ministrative orders  of  the  Civil  Aeronautics  Board  (here- 
inafter "the  Board")  which  established  and  implemented 
a  Board  policy  concerning  standards  for  commercial  air- 
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plane  seat  configurations.  Several  airlines'  have  also 
intervened,  basically  urging  us  to  uphold  the  Board's 
orders.  However,  for  the  reasons  stated  belov7,  we  must 
set  aside  the  Board's  orders  and  remand  for  further 
proceedings. 

I 

This  case  is  an  outgrowth  of  the  Board's  extensive 
Domestic  Passenger  Fare  Investigation  which  was  ini- 
tiated in  January,  1970.'  Its  purpose  was  "to  set  rate- 
making  standards  with  respect  to  the  various  elements 
underlying  both  fare  level  and  fare  structure  .  .  .  ." 
CAB  Order  70-1-147  (Jan.  29,  1970),  J.A.  I.  40.  On 
February  26,  1970,  the  Board  divided  the  investigation 
into  nine  phases.  Phase  6  of  which  was  designated  "Load 
Factor  and  Seating  Configurations." ' 

Hearings  on  Phase  6  were  initially  held  before  an 
Administrative  Law  Judge  in  August  1970.    On  Novem- 


"■  American  Airlines,  Inc.,  Delta  Air  Lines,  Inc.,  Trans 
World  Airlines,  Inc.,  and  United  Air  Lines,  Inc.,  have  all 
intervened. 

2  The  Investigation  was  ordered  on  January  29,  1970.  See 
CAB  Order  70-1-147  (Jan.  29,  1970),  Joint  Appendix  vol.  I. 
39  (hereinafter  J.A.  I.).  It  was  instituted  as  a  result  of  per- 
sistent requests  by  the  Honorable  John  E.  Moss  and  other 
members  of  Congress. 

3  CAB  Order  70-2-121  (Feb.  26,  1970),  J.A.  I.  48.  The 
nine  phases  are: 

1.  Aircraft  Depreciation 

2.  Leased  Aircraft 

3.  Deferred  Federal  Income  Taxes 

4.  Joint  Fares 

5.  Discount  Fares 

6.  Load  Factor  and  Seating  Configurations 

7.  Fare  Levels 

8.  Rate  of  Return 

9.  Fare  Structure 
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ber  19,  1970,  the  Board  divided  Phase  6  into  two  sub- 
phases,  and,  at  the  request  of  American  Airlines,  Inc., 
(hereinafter  "American")  ordered  the  record  on  the 
seating  configuration  issues  (designated  Phase  6A)  cer- 
tified directly  to  the  Board.  CAB  Order  70-11-91  (Nov. 
19,  1970),  J.A.  I.  55. 

At  that  point  in  the  proceedings,  the  major  seating 
configuration  issue  was  the  use  of  five-abreast  seating 
in  the  coach  sections  of  narrow-bodied  jets.*  Petitioner 
Continental,  alone  among  the  major  carriers,  had  been 
offering  such  a  service  since  1964  with  Board  approval. 
However,  the  Board,  noting  a  dilemma  based  on  the 
"recent  movement  of  some  trunk  carriers  to  five-abreast 
seating,"  ^  concluded  that  rapid  execution  of  the  Board's 
ratemaking  functions  necessitated  certification  of  the 
Phase  6A  record. 

Most  of  the  trunk  lines  supported  the  adoption  of 
mandatory   fare   differentials   for   varying   seating   con- 


*  Narrow-bodied  aircraft,  primarily  the  Boeing-  707  and 
727,  have  been  designed  to  accommodate  a  maximum  of  six 
seats  across,  which  at  that  time  was  the  dominant  coach  class 
configuration. 

^  United  and  American  had  filed  tariffs  for  five-abreast 
seating.  The  Board  reasoned: 

The  recent  movement  of  some  trunk  carriers  to  five- 
abreast  seating-  for  coach  and  economy  service  presents 
a  serious  dilemma  to  those  carriers  now  offering  six- 
abreast  seating  for  such  services:  either  they  must  con- 
tinue to  offer  six-abreast  seating,  thereby  placing  them- 
selves at  a  substantial  competitive  disadvantage  to  the 
other  carriers,  or  they  must  undertake  substantial  ex- 
penditures for  the  installation  of  five-abreast  seating, 
thereby  assuming  the  lisk  that  such  seating  standards 
may  not  conform  to  the  standards  ultimately  adopted  by 
the  Board. 

CAB  Order  70-11-91    (Nov.  19,  1970),  J.A.  I.  56   (footnote 
omitted). 
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figurations.  They  argued  that  the  Board  has  the  power 
to  adopt  such  standards  as  an  adjunct  to  its  statutory 
ratemaking  authority  and  urged  the  Board  to  act  to 
prevent  a  competitive  "seat  war"  which  would  ultimately 
degrade  the  economics  of  coach  operations.  CAB  Order 
71-4-48  (Apr.  8,  1971),  J. A.  I.  76-77.  Other  carriers, 
most  notably  Continental,  and  the  Department  of  Trans- 
portation opposed  the  adoption  of  mandatory  fare  dif- 
ferentials based  upon  seating  accommodations.  While 
endorsing  the  utilization  of  seating  standards  for  Phase 
7  fare  level  purposes,  they  argued  that  the  Board  lacked 
authority  to  establish  fare  differentials,  citing  the  pro- 
hibition of  section  401  (e)  (4)  of  the  Federal  Aviation 
Act  of  1958,  49  U.S.C.  §§1301-1542  (1970)  (here- 
inafter "the  Act")  against  certificate  limitations  on  car- 
rier accommodations.    Id.,  J.A.  I.  17-78. 

On  April  8,  1971,  the  Board  announced  a  "tentative" 
order  in  the  Phase  6A  proceeding,  which  was  founded 
on  the  premise  that: 

Air  carriers,  in  providing  scheduled  passenger 
service  for  the  public,  are  dealing  with  the  sale  of 
a  product;  this  product  is  essentially  space  in  an  air- 
craft. In  any  particular  aircraft  there  is  a  limited 
amount  of  space  available  for  passenger  services. 
Since  this  space  is  divided  into  units  for  sale  to 
the  public,  the  larger  each  unit,  the  fewer  units 
a  carrier  will  have  available  to  sell,  the  fewer  the 
number  of  passengers  a  carrier  can  accommodate 
and  the  fewer  the  number  of  units  over  which  a 
carrier  can  recover  its  cost. 

Id.,  J.A.  I.  83.  The  Board  concluded  that  sections  102(c), 
1002(d),  and  1002(e)  of  the  Act  enabled  it  to  prescribe 
fare  differentials  for  different  seating  configurations  and 
rejected  arguments  that  section  401(e)(4)  proscribed 
such  action,  asserting  that  section  401(e)  (4)  "does  not 
in   any   way   restrict   the    Board's   clear   powers   under 
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section  1002  of  the  Act  to  regulate  fares  in  relation  to 
the  nature  of  the  services  provided."   Id.,  J. A.  I.  85. 

The  Board  reached  the  tentative  conclusion  that  the 
standard    for    coach-class    fares    in    narrow-bodied    jets 
should  be  six  seats  abreast  and  imposed  a  8.5  per  cent 
surcharge  on  five-abreast  seating.    The  Board  felt  that 
failure  to  differentiate  the  5-abreast  and  6-abreast 
services  for  fare  purposes  will   inevitably  lead   to 
the  erosion  of  6-abreast  seating  as  competition  forces 
more  and  more  carriers  to  convert  to  the  more  com- 
modious and  attractive  5-abreast  configuration. 

Id.,  J.A.  I.  87. 

The  Board  next  turned  to  the  question  of  wide-bodied- 
jets — DC-lO's  and  L-lOll's  designed  for  nine-abreast 
seating  and  B-747's  designed  for  ten-abreast.  While 
choosing  not  to  impose  a  surcharge  on  aircraft  configured 
at  eight-  and  nine-abreast  seating,  which  utilize  a  seat  of 
the  same  width  as  the  five-abreast  seat  in  the  narrow- 
bodied  jets,  the  Board  recognized  a  "dilemma"  on  this 
question,  but  argued  that  all  the  carriers  had  already 
adopted  the  more  spacious  configuration  and  that  in  light 
of  the  then-current  low  load  factors  on  wide-bodied  jets, 
there  was  little  need  for  denser  seating.  Id.,  J.A.  I.  108- 
09. 

The  Board  also  took  note  of  another  new  development 
in  coach  configuration — the  installation  of  complemen- 
tary coach  lounges  in  wide-bodied  jets,  recently  initiated 
by  American  Airlines.  CAB  Order  71-3-80  (Mar.  12, 
1971),  J.A.  I.  61.  While  the  Board  expressed  concern 
over  the  long-term  economic  implications  of  this  prac- 
tice, it  deferred  any  "definite  conclusions"  regarding 
the  need  for  configuration  standards  and  mandatory 
fare  differentials  for  lounge  services  at  that  time.  CAB 
Order  71-4-48,  suTf/ra,  J.A.  I.  109. 


51-146   O  -  75  -  pt.3  -  29 
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Board  Member  Murphy  dissented,  finding  the  stand- 
ards "an  unlawful,  unwarranted  exercise  of  our  ratemak- 
ing  power"  and  "ill-advised  interference  with  the  man- 
agerial discretion  of  all  the  airlines."  Id.,  J. A.  I.  117. 
He  thought  that  the  threat  of  excessive  variations  of  seat- 
ing density  did  not  exist.  Member  Murphy  pointed  to  the 
newly  developed  "Two-plus-Two"  seating  arrangement '' 
as  a  more  likely  alternative  to  five-abreast  seating  and 
recognized  that  a  more  spacious  configuration  could  only 
prove  uneconomical  when  coupled  with  high  load  factors, 
which  had  not  existed  in  the  industry  in  recent  years. 
He  also  believed  that  the  imposition  of  seating  standards 
would  violate  the  prohibition  in  section  401  (e)(4). 
Id.,  J.A.   I.    130-31. 

Exceptions  to  the  tentative  decision  were  filed  on 
April  22,  1971,  by  nearly  all  parties  involved,  includ- 
ing, for  the  first  time,  the  Department  of  Justice.  On 
June  29,  1971,  the  Board  ordered  the  record  reopened  to 
consider  three  industry  developments  which  had  oc- 
curred during  the  preceeding  year:  (1)  the  impact  of 
Two-plus-Two  seating  in  narrow-bodied  jets  and  its  effect 
on  the  ability  of  six-abreast  seating  to  compete  with  five- 
abreast  seating;  (2)  the  experience  of  the  first  full  year 
of  use  of  wide-bodied  jets  and  its  impact  on  configura- 
tion standards  for  those  planes;  and  (3)  new  evidence  on 
coach  lounges  in  wide-bodied  jets  in  light  of  their  in- 
creased utilization  by  several  carriers.  CAB  Order  71- 
6-147  (June  29,  1971),  J.A.  I.  61-63.  The  Board  again 
found  it  necessary  to  proceed  to  an  expedited  decision, 
after  hearings  before  an  Administrative  Law  Judge, 
but  before   a   decision   on   his  part. 

During  those  hearings,  evidence  indicated  that  there 
had   been   no  stampede   by   the  airlines   to   install   five- 


^  This  is  a  variation  of  six-abreast  seating  where  the  middle 
seat  of  each  row  of  three  seats  on  either  side  of  the  aisle 
folds  down  into  a  table  leaving  four  seats  across. 
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abreast  seating  and  that  Two-plus-Two  seating  could  com- 
pete effectively  with  five-abreast  configurations.  Market 
surveys  indicated  that  the  public  preferred  wide-bodied 
jets  to  narrow-bodied  aircraft  at  standard  seating  and 
that  the  public  would  not  pay  a  8.5  per  cent  surcharge 
for  more  comfortable  seating.  As  for  coach  lounges, 
American  and  United  Air  Lines  (hereinafter  "United"), 
two  major  lounge  operators,  argued  against  the  adop- 
tion of  a  surcharge  and  noted  that  most  lounge  seats  were 
for  sale.  See  J.A.  IV.  1052-A,  1056,  1072-A,  1099-1100. 
Trans  World  Airlines,  Inc.  (hereinafter  "TWA"),  joined 
by  most  non-lounge  operators,  argued  in  favor  of  a  sur- 
charge and  foresaw  another  "domino-impact"  in  which 
the   lounge   would   proliferate   throughout   the   industry. 

On  May  26,  1972,  the  Board  entered  its  Phase  6A 
decision,  the  first  order  under  challenge  here.  CAB  Order 
72-5-101  (May  26,  1972),  J.A.  I.  252.  By  a  3-2  vote 
the  Board  adopted  configuration  standards  for  deter- 
mining overall  fare  level,  including,  inter  alia:  (1)  six- 
abreast  seating  for  narrow-bodied  jets;  (2)  eight-and 
nine-abreast  seating  until  January  1,  1975  and  nine-  and 
ten-abreast  thereafter  for  wide-bodied  jets;  and  (3)  a 
loungeless  configuration  for  both  types  of  aircraft.  Id., 
J.A.  I.  258-59. 

The  Board  admitted  that  the  forcasted  proliferation 
of  five-abreast  seating  had  not  occurred,  primarily  be- 
cause six-abreast  seating  designed  with  a  Two-plus-Two 
configuration  could  compete  effectively  with  five-abreast 
seating.  Consequently,  the  Board  decided  not  to  impose 
a  surcharge  for  five-abreast  seating  after  all,  and  con- 
cluded that  "[i]f  the  carrier  believes  that  it  can  profit- 
ably operate  5-abreast  services  at  a  fare  level  computed 
on  the  basis  of  6  seats  abreast,  it  is  free  to  do  so."  Id., 
J.A.  I.  279. 
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While  predicting  that  there  was  "no  reason  to  believe" 
that  six-abreast  seating  would  not  continue  to  remain 
competitive  with  five-abreast,  the  Board,  however,  recog- 
nized "the  possibility  that  an  adverse  competitive  im- 
pact could  develop  in  the  future,  particularly  if  addi- 
tional carriers  should  choose  to  convert  portions  of  their 
fleet  to  5-abreast  seating  and  vigorously  promote  the  more 
luxurious  service."  Consequently,  the  Board  announced 
that  if  a  carrier  could  demonstrate  an  "adverse  com- 
petitive impact  by  5-abreast  services,"  it  could  then  file 
a  lower  tariff.  Moreover,  the  more  spacious  carrier  could 
only  match  the  reduced  fare  upon  a  showing  of  "special 
or  unusual  circumstances."   Id.,  J. A.  I.  280. 

Focusing  on  wide-bodied  aircraft,  the  Board  recognized 
that  the  "statutory  policy  of  favoring  low-cost  trans- 
portation" logically  dictated  the  adoption  of  the  more 
dense  ten-  or  nine-abreast  configurations.  However,  since 
all  domestic  carriers  were  operating  aircraft  at  a  more 
spacious  configuration,  the  Board  found  it  "unreasonable" 
to  demand  the  carriers  to  convert  at  that  time.  In- 
stead, a  January  1,  1975  date  was  fixed  for  fare  level 
purposes.    Id.,  J. A.  I.  283. 

Finding  that  the  introduction  of  the  lounge  was  not 
unreasonable  in  view  of  the  fact  that  the  wide-bodied  jets 
had  limited  initial  public  acceptance  and  were  operating 
with  low  load  levels,  the  Board  refused  to  impose  a  sur- 
charge for  lounge  services.    It  then  concluded  that 

As  long  as  the  fare  level  is  based  upon  loungeless 
configurations  so  that  the  normal  fare  level  is  not 
burdened  by  this  higher  cost  service,  we  would 
allow  the  carriers  a  reasonable  degree  of  flexibility 
to  deal  with  short-term  problems  of  excess  capacity. 

Id.,  J.A.  I.  287.   The  Board,  however,  also  announced  that 
consistent  with  its  five-abreast  standards,   a   loungeless 
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operator  could  lower  its  fare  upon  a  showing  of  an  ad- 
verse competitive  impact.  Id.,  J.A.  I.  287  n.40.  The 
Board  announced  its  expectation  that  the  carriers  would 
"discontinue  the  service  when  it  no  longer  serves  a  valid 
purpose"  and  would  do  so  shortly.    Id.,  J.A.  I.  288. 

Vice  Chairman  Gulilland  dissented  in  part,  finding  the 
"special  or  unusual  circumstances"  test  an  unjustified, 
arbitrary,  and  stringent  rule.  Board  Member  Murphy 
found  that  the  adoption  of  the  standards  created  a  "pre- 
determined result"  of  future  surcharges.  In  light  of  the 
competitive  viability  of  Two-plus-Two  seating,  he  fore- 
saw no  necessity  for  the  standards  the  Board  established, 
especially  since  the  use  of  seating  standards  for  fare  level 
purposes  would  discourage  undue  movement  to  five- 
abreast   seating. 

Virtually  all  parties  involved  filed  petitions  for  re- 
consideration. During  the  pendency  of  those  petitions, 
several  important  events  transpired.  Delta  Air  Lines 
(hereinafter  "Delta")  filed  a  tariff  to  reduce  its  fare  be- 
tween Dallas  and  California  by  15  per  cent  for  lounge- 
less  service  in  wide-bodied  jets.  American  and  Continental 
opposed  the  tariff,  and  on  July  28,  1972,  the  Board  re- 
jected Delta's  tariff,  finding  inadequate  justification.  CAB 
Order  72-7-97  (July  28,  1972),  J.A.  I.  302.  Delta  re- 
filed  its  proposed  rate  reduction,  and  the  Board  on  No- 
vember 10,  1972  again  found  the  reduction  "not  war- 
ranted." CAB  Order  72-11-30  (Nov.  19,  1972),  J.A. 
I.  306. 

TWA  next  proposed  to  reduce  its  New  York-Los  Angeles 
fare  by  $10  for  a  loungeless  configuration.  TWA  claimed 
that  the  basic  purpose  of  the  filing  was  to  assist  in  mov- 
ing the  industry  out  of  the  economic  dilemma  which  the 
proliferation  of  coach  lounges  had  created.  The  airline 
pointed  to  its  experience  when  American  introduced  the 
first   coach   lounge    and,    with    the    added    advantage    of 
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lead  time,  increased  its  market  share  from  38  to  46  per 
cent  within  three  months.  TWA  indicated  that  the  filing 
was  solely  instituted  as  a  means  to  eliminate  lounge  com- 
petition and  that  it  would  withdraw  the  fare  if  the 
Board  permitted  a  lounge  operator  to  match  it.  TWA 
Justification,  J.A.   III.  849-50. 

On  January  23,  1973,  the  Board  permitted  TWA's  re- 
duced fare  to  become  effective.  The  Board  admittedly  had 
difficulty  finding  that  TWA  had  met  its  burden  of  demon- 
strating an  adverse  competitive  impact,  as  required  by 
the  Board's  Phase  6A  decision,  yet  nevertheless  author- 
ized the  tariff  by  concluding  that  "unless  a  differential 
is  allowed,  the  risk  of  adverse  competitive  impact  is 
sufficient  to  inhibit  elimination  of  the  lounge  by  individual 
carriers."  CAB  Order  73-1-69  (Jan.  23,  1969),  J.A. 
I.  319. 

The  Board  went  on  to  state: 

TWA's  proposal  appears  to  be  a  reasonable  at- 
tempt to  eliminate  an  unnecessary  frill,  to  which 
the  competing  carriers  have  a  variety  of  alternative 
responses  available.  It  is  not  possible  to  foretell  at 
this  time  what  the  impact  may  ultimately  be  on  the 
ability  or  willingness  of  the  industry  to  discontinue 
coach  lounge  service.  If  carriers  providing  lounge 
service  conclude  that  operations  with  a  price  differ- 
ential are  feasible  there  would,  of  course,  be  no 
basis  for  concern  on  their  part.  If,  on  the  other  hand, 
these  carriers  conclude  that  they  must  be  competitive 
on  price,  they  are  free  to  discontinue  lounge  serv- 
ices. In  that  event,  the  necessity  for  a  fare  reduc- 
tion would  be  eliminated  and  the  present  fare,  which 
is  based  upon  the  cost  of  operations  without  a  lounge, 
would  likely  continue. 

Id.,  J.A.  I.  319.  Apparently,  the  reduced  fare  never  went 
into  effect;  TWA  and  its  competitors  entered  into  what 
the  Board  later  described  as  a  mutually  acceptable  pro- 
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gram  of  lounge  removal.    CAB   Order  73-6-4    (June  1, 
1973),  J. A.  I.  323. 

Thus,  in  the  spring  of  1973,  petitioner  Continental  was 
operating  wide-bodied  aircraft  with  coach  lounges  in  the 
Chicago-Los  Angeles  market  while  its  competitors  were 
in  the  process  of  removing  their  lounges.  See  American's 
Br.  at  7.  On  April  18,  1973  United  filed  a  $10  fare  re- 
duction in  that  market  for  non-lounge  wide-bodied  service. 
United,  in  its  statement  of  justification,  pointed  to  the 
TWA  Los  Angeles-New  York  case  and  the  Board's  Phase 
6A  decision,  but  did  not  even  allege  the  "adverse  competi- 
tive impact"  standard  set  out  in  the  latter.  United  Tariff 
Justification  (Apr.  18,  1973),  J. A.  III.  887-89.  In  fact. 
United  stated  that  its  "filing  has  the  same  goal  as  the 
TWA  filing  and  provides  the  same  variety  of  alternative 
responses  as  did  the  TWA  proposal."  Id.,  J.A.  III.  888. 
American,  TWA  and  Continental  all  filed  matching  fares; 
however,  Continental's  fare  retained  the  lounge  service. 
On  June  1,  1973,  the  Board  issued  an  order,  challenged 
here  in  No.  73-1714,  which  allowed  United's  fare  to  go 
into  effect  while  suspending  and  ordering  an  investi- 
gation of  Continental's  matching  tariff.  CAB  Order 
73-6-4  (June  1,  1973),  J.A.  I.  321.  The  Board  labelled 
the  lounge  an  "unnecessary  frill"  and  asserted  that  non- 
lounge  operators  "would  not  have  a  reasonable. opportun- 
ity to  remain  competitive  with  a  lounge  operator  absent 
some  price  advantage  .  .  .  ."  Id.,  J.A.  I.  325.  The  Board 
found  the  $10  reduction  to  be  reasonably  related  to  the 
fully  allocated  cost  of  the  lounge  service.  Id.  Member 
Murphy  again  dissented,  noting  that  "United's  tariff  is 
not  really  meant  to  benefit  the  public.  It  is  intended 
only  as  a  tool  to  pressure  Continental  into  eliminating 
its  lounges."  Id.,  J.A.  I.  327  (Member  Murphy  dis- 
senting). 
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On  June  6,  1973,  Continental  filed  a  petition  for  recon- 
sideration together  with  a  motion  to  stay  the  Board's 
order.  On  June  26,  1973,  Continental  filed  a  motion  to 
stay  with  this  court. 

On  that  same  day,  the  Board  issued  its  opinion  on 
reconsideration.  The  Board  again  tightened  its  standard 
as  to  when  a  six-abreast  carrier  could  reduce  its  fare  to 
meet  five-abreast  competition.  Such  carriers  would  now 
have  to  demonstrate  "actual  harm."  CAB  Order  73-6-102 
(June  26,  1973),  J.A.  I.  348.  The  Board  also  modified  its 
standard  as  to  coach  lounges.  It  would  permit  carriers 
to  reduce  fares  for  loungeless  service  if  it  "appears  that 
the  risk  of  adverse  competitive  impact  would  otherwise 
inhibit  such  conversion  .  .  .  ."  Id.,  J.A.  I.  360-61.  The 
Board  found  that  "the  incentives  established  by  the  final 
decision  in  this  area  are  not  sufficient  to  encourage  car- 
riers to  convert  .  .  .  ."  Id.,  J.A.  I.  360.  Member  Murphy 
again  dissented. 

On  July  3rd,  the  Board,  although  agreeing  to  investi- 
gate United's  tariff,  denied  Continental's  pending  motions 
for  stay  and  reconsideration  based  upon  its  June  26th 
Order.  CAB  Order  73-7-6  (July  3,  1973),  J.A.  I.  367.^ 
On  August  1,  1973,  this  court  stayed  the  Board's  sus- 
pension order  and  consolidated  the  petitions  for  review. 
The  petition  for  review  in  No.  73-1714  challenges  both  the 


^  Pursuant  to  this  investigation,  an  Administrative  Law 
Judge  issued  a  decision  on  December  21,  1973  which  found 
the  fare  reasonably  related  to  loungeless  service  between  Los 
Angeles  and  Chicago  to  be  $7  less,  not  $10  less  than  coach 
lounge  service.  The  Judge  found  Continental's  matching  fare 
to  be  unjust,  unreasonable,  and  unlawful.  Chicago-Los 
Angeles  Fare  Reductions  Case,  Initial  Decision  (CAB,  Dec. 
21,  1973),  J.A.  IV.  997.  On  October  8,  1974,  the  Board 
basically  upheld  the  Administrative  Law  Judge's  decision  with 
the  modification  that  the  fare  differential  be  reduced  to  $5. 
Chicago-Los  Angeles  Fare  Reductions  Case,  Order  74-10-27 
(CAB,  Oct.  8,  1974). 
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suspension  order  and  its  order  on  reconsideration.  The 
petition  in  No.  73-1718  challenges  both  the  Board's  final 
order  in  its  Phase  6A  Investigation  and  its  Order  on 
Reconsideration. 

Petitioner  Continental  asserts  that  the  Board's  Phase 
6A  ruling  (1)  is  vague;  (2)  establishes  internally  in- 
consistent standards;  (3)  creates  standards  on  the  basis 
of  findings  which  are  not  based  on  substantial  evidence; 
(4)  was  erroneously  promulgated  since  the  Board  by- 
passed the  Administrative  Law  Judge  when  it  had  no 
authority  to  do  so;  (5)  establishes  standards  beyond 
the  statutory  ratemaking  criteria;  and  (6)  implements 
standards  which  are  prohibited  by  section  401(e)  (4)  of 
the  Act.  The  Department  of  Justice,  although  employ- 
ing a  slightly  different  argument,  joins  Continental  on 
this  last  point.  Both  argue  that  the  application  of  the 
Phase  6A  Order  in  the  Chicago-Los  Angeles  case  must, 
consequently,  be  set  aside.  Before  turning  to  the  merits 
of  these  contentions,  it  would  be  helpful  to  review  the 
Board's  statutory  powers  and  limitations  in   this  area. 

II 

The  Board,  in  its  Tentative  Order  for  the  Phase  6A 
Investigation,  asserted  that  its  power  to  establish  fare 
differentials  for  different  seating  configurations  derived 
from  sections  102(c),  1002(d),  and  1002(e)  of  the 
Federal  Aviation  Act.  CAB  Order  71-4-48  (Apr.  8, 
1971),  J.A.  I.  83-84.  Section  102(c)  charges  the  Board, 
while  performing  its  statutory  functions,  to  consider  as 
being  in  the  public  interest 

The  promotion  of  adequate,  economical  and  efficient 
service  by  air  carriers  at  reasonable  charges,  with- 
out unjust  discriminations,  undue  preferences  or 
advantages,  or  unfair  or  destructive  competitive 
practices; 
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49  U.S.C.  §  1302(c)  (1970).  Section  1002(d)  gives  the 
Board  power  to  prescribe  air  carrier  rates.  Section  1002 
(e),  the  Rule  of  Rate  Making  section,  establishes  the 
criteria  that  the  Board  must  apply.  Subsection  (2),  which 
the  Board  relies  upon  here,  mandates  that  the  Board  con- 
sider 

The  need  in  the  public  interest  of  adequate  and 
efficient  transportation  of  persons  and  property  by 
air  carriers  at  the  lowest  cost  consistent  with  the 
furnishing  of  such  service; 

49  U.S.C.  §  1482(e)  (2)    (1970). 

These  statutory  sections  do  appear  to  authorize  in 
theory  the  Board  to  consider  accommodation  standards 
when  passing  upon  the  reasonableness  of  charges  and  the 
adequacy  of  service  consistent  vidth  cost.  On  the  other 
hand,  these  sections  were  not  the  only  statutory  instruc- 
tions given  to  the  Board  by  Congress.  The  Board,  while 
performing  its  duties,  must  consider  **[c]ompetition  to  the 
extent  necessary  to  assure  the  sound  development  of  an 
air-transportation  system  .  .  .  ."  49  U.S.C,  §  1302(d). 
In  its  rule  of  rate  making,  it  is  also  required  to  consider 
"[t]he  need  of  each  air  carrier  for  revenue  sufficient  to 
enable  such  air  carrier,  under  honest,  economical,  and 
efficient  management,  to  provide  adequate  and  efficient 
air  carrier   sei^vice."    49    U.S.C.    §  1482(e)  (5)     (1970). 

Moreover,  section  401(e)  (4)'  prohibits  the  Board  from 
directly  regulating  carrier  accommodations  and  condi- 
tions.   Its  purpose  apparently  is  to  retain  for  the  air 


^  No  term,  condition,  or  limitation  of  a  certificate  shall 
restrict  the  right  of  an  air  carrier  to  add  to  or  chang-e 
schedules,  equipment,  accommodations,  and  facilities  for 
performing-  the  authorized  transportation  and  service  as 
the  development  of  the  business  and  demands  of  the  pub- 
lic shall  require;  .  .  . 

49  U.S.C.  §  1371(e)  (4)    (1970). 
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carriers  the  traditional  entrepreneurial  freedoms  in  this 
area.  While  the  subsection  itself  deals  only  with  limi- 
tations on  certificates,  we  believe  that  it  has  relevance 
to  the  Board's  actions  here.  The  Board  cannot  frustrate 
the  Congressional  purpose  behind  section  401(e)(4)  by 
indirectly  regulating  accommodations  through  other  ac- 
tions when  it  cannot  do  so  directly.  As  the  Board  itself 
conceded 

the  Board  could  not  by  the  use  of  arbitrary  fare 
differentials,  unrelated  to  valid  rate-making  con- 
siderations, render  the  furnishing  of  particular  types 
of  services  prohibitive.  Such  action  could  well  be 
regarded  as  an  attempt  to  do  by  indirection  what  the 
Board  is  prohibited  from  doing  under  section  401 
(e)  (4),  and  in  any  event  would  not  be  justified 
under  the  standards  of  section  1002(e). 

CAB  Order  71-4-48   (Apr.  8,  1971),  J.A.  I.  85  n.l3. 

In  setting  out  the  statutory  framework  within  which 
the  Board  must  operate,  we  recognize  that  no  one  section 
is  an  absolute  restriction  on  actions  the  Board  may 
take  to  further  other  statutory  goals.  As  we  recog- 
nized when  addressing  section  401(e)(4)  in  Capital 
Airlines,  Inc.  v.  CAB:  "That  provision  must  be  read  in 
harmony  with  the  rest  of  the  Act."  281  F.2d  48,  52 
(D.C.   Cir.   1960). 

We  are,  of  course,  mindful  of  the  deference  to  be 
afforded  the  Board's  accumulated  experience  and  dis- 
cretion in  carrying  out  its  Congressionally-mandated  du- 
ties. However,  our  reviewing  function  requires  us  to 
ensure  that  the  Board  follows  the  statutorily-required 
rate-making  criteria  and  does  not  violate  the  statutory 
limitations  on  its  discretion.  In  Capital  Airlines  we  re- 
fused to  uphold  an  interpretation  of  section  401(e)(4) 
which  would  have  "emasculated"  another  section  of  the 
Act.  Id.  In  performing  our  reviewing  function,  we  must 
ensure  that  neither  the  Board  nor  the  parties  emasculate 
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any  part  of  the  Act,  including  the  underlying  purpose 
of  section  401(e)  (4)  to  give  the  carriers  flexibility  to  en- 
gage in  service  competition.  With  this  in  mind,  we  turn 
to  the  Board's  Phase  6A  Orders. 

Ill 

The  Board  argues  at  the  outset  that  the  petition  to 
reviev^  in  No.  73-1718  should  be  dismissed  on  ripeness 
grounds,  since  the  announced  standards  are  merely  ex- 
pressions of  policy.  See  CAB's  Br.  at  33.  However,  the 
Board  has  already  begun  implementing  this  "policy  ex- 
pression" in  the  New  York-Los  Angeles  cases  and  in  the 
Chicago-Los  Angeles  tariff.  Moreover,  we  recently  re- 
viewed the  Board's  "policy  pronouncement"  in  Phase  4  of 
this  same  investigation  in  American  Airlines,  Inc.  v.  CAB, 
Nos.  72-1741,  72-1743,  72-1744  (D.C.  Cir.  Mar.  29, 
1974 ) .  We  see  no  reason  to  postpone  consideration  of  the 
Board's  order  on  ripeness  grounds. 

The  Board  bases  its  fare  differential  standards  on  one 
major  economic  premise — the  fewer  the  seats  in  the 
airplane,  the  more  expensive  the  ride  for  each  passenger. 
In  light  of  several  factors,  however,  the  premise  and  its 
implementation  by  the  Board  appear  highly  arbitrary. 
First,  there  appears  to  be  no  record  evidence  that  demon- 
strates the  validity  of  this  assumption  at  low  load 
levels.  The  Board's  rationale  is  that  the  less  dense  seat- 
ing configuration  and  the  coach  lounges  displace  fare- 
paying  customers,  which  forces  existing  passengers  to 
pay  a  higher  share  of  the  costs.  However,  that  con- 
clusion does  not  follow  if  those  customers  theoretically 
turned  away  never  existed  to  begin  with.  Moreover,  the 
record  indicates  that  Continental,  the  carrier  which  util- 
ized the  less  dense  five-abreast  seating,  traditionally  has 
had  low  load  factors  and  that  all  the  carriers  opted  for 
more  spacious  configurations  in  wide-bodied  aircraft  be- 
cause of  their  limited  initial  public  acceptance  and  the 
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accompanying  low  load  factors.  If  this  is  the  case,  the 
existing  passengers  would  not  bear  any  additional  cost 
because  of  the  more  commodious  accommodations  and 
would  receive  the  benefits  of  these  services. 

The  Board's  hypothesis  may  not  even  hold  true  at  high 
load  factors.  Continental  and  the  Department  of  Justice 
contend  that  at  high  load  levels,  economics  and  sound 
management  would  dictate  that  the  carriers  convert  to 
a  denser  seating  configuration  to  receive  the  maximum 
advantage  of  the  greater  demand.  We  have  searched  the 
record,  but  have  not  found  evidence  to  support  the  con- 
clusion that  this  would  not  happen  absent  the  Board's  rate 
differential  incentives.  The  Board,  in  justifying  the 
need  for  its  standards,  points  to  the  rise  in  load-levels  in 
several  major  markets  by  early  1973.  CAB's  Br.  at  49. 
As  the  Board  admits,  however,  the  increase  involved  was 
primarily  generated  by  Capacity  Limitation  Agreements 
between  the  carriers.  Since  these  agreem.ents  were  con- 
summated during  a  period  when  the  carriers  v/ere  await- 
ing configuration  standards  to  emerge  from  the  Phase 
6A  Investigation,  there  is  no  indication  that  manage- 
ment would  not  have  removed  the  lounges  of  their  own 
accord  because  of  increased  capacity. 

Moreover  the  arbitrary  and  capricious  nature  of 
the  Board's  action  is  demonstrated  by  its  selective  my- 
opia in  confronting  the  problems  of  economy  and  com- 
petition. While  claiming  that  the  most  efficient  use  of 
aircraft  space  was  vital  to  passenger  costs  and  cannier 
revenue,  it  postponed  forcing  the  carriers  to  use  the  most 
dense  configuration  for  wide-bodied  jets  for  fare  level 
calculations  until  1975.  Its  rationale  was  that  all  car- 
riers, including  the  Big  Three,  were  then  utilizing  a  more 
spacious  configuration  on  their  wide-bodied  aircraft. 
However,  Continental's  six-year  use  of  five-abreast  seat- 
ing for  narrow-bodied  jets  received  no  consideration. 
FurtheiTnore,  the  Board,  while  creating  a  fare  differential 
for  carriers  using  six-abreast  sei'vice  which  faced  adverse 
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competition  because  of  the  more  spacious  seating  of  a 
five-abreast  carrier,  gave  no  thought  to  potential  compet- 
tition  between  narrow-  and  wide-bodied  aircraft.  We  find 
this  somewhat  surprising  since  such  competition  obviously 
exists  and  since  the  wide-bodied  aircraft  were  using  the 
same  spacious  seats  that  the  Board  found  so  competitively 
dangerous  when  fastened  to  a  707. 

Finally,  the  Board  in  its  Phase  6A  orders  established 
seating  configuration  standards  for  fare  level  purposes. 
These  standards  include  the  denser  six-abreast  seating 
for  narrow-bodied  jets  and  a  loungeless  configuration  for 
all  planes.  As  the  Board  argues,  these  "standards  for 
rate-level  purposes  [preclude]  a  carrier  from  passing  on 
to  the  traveler  the  higher  costs  associated  with  unneces- 
sarily luxurious  service."    CAB's  Br.  at  41. 

Continental,  the  Department  of  Justice,  and  the  dis- 
senting member  of  the  Board  all  subscribe  to  the  wisdom 
of  setting  fare  level  standards.  However,  they  argue  that 
since  a  carrier  wishing  to  employ  a  more  commodious  ar- 
rangement must  do  so  at  its  own  risk,  the  Board  has 
failed  to  demonstrate  why  fare  differential  standards 
are  required  to  promote  the  statutory  goals  of  the  pub- 
lic interest  in  "adequate  and  eflficient  transportation," 
the  promotion  of  economic  service,  or  the  need  of  each 
carrier  for  sufficient  revenue.  See  49  U.S.C.  §§  1302(c), 
1482(e)(2),  (5)  (1970).  Instead,  the  Board  has  failed 
to  preserve  service  competition  and  has  infringed  upon 
management's  control  over  accommodations  in  violation 
of  section  401  (e)  (4). 

We  find  these  arguments  persuasive.  The  Board's 
actions  appear  arbitrary  and  capricious  and  represent  a 
clear  error  of  judgment.  5  U.S.C.  §  706(2)  (A)  (1970)  ; 
see  Citizens  to  Preserve  Overton  Park,  Inc.  v.  Volpe, 
401  U.S.  402,  416  (1971).  It  has  failed  to  accommodate 
adequately  the  policies  mandated  by  Congress,   has   in- 
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fringed  on  the  carriers'  ability  to  compete  through  serv- 
ice competition,  which  is  protected  by  section  401(e)  (4) 
of  the  Act,  and  has  opted  to  eliminate,  instead  of  en- 
courage, competition,  as  it  is  statutorily  required  to  do, 
without  demonstrating  how  its  actions  are  dictated  by 
economies  or  the  public  interest. 

We  also  take  issue  with  the  Board's  delay  until  1975 
in  implementing  its  configuration  standards  for  wide- 
bodied  jets.  The  Board  based  its  postponement  primarily 
on  the  fact  that  all  carriers  presently  had  a  more  spa- 
cious configuration  employed.  See  CAB  Order  73-6-102, 
supra,  J. A.  I.  354-55.  However,  in  light  of  the  Board's 
own  announced  fare  level  policy  and  the  clear  mandate  of 
the  statute  that  the  Board  protect  the  i^ublic  interest 
and  provide  for  transportation  at  the  lowest  cost,  we  do 
not  see  how  the  Board  can  use  industry  practice  here 
as  a  valid  criterion  for  establishing  ratemaking  policies. 
See  49  U.S.C  §§  1302(c),  1482(e)  (2)    (1970). 

IV 

Both  the  wisdom  of  Congress  in  reserving  the  question 
of  aircraft  accommodations  to  the  individual  carriers  and 
the  questionable  judgment  of  the  Board  in  attempting  to 
curtail  seating  competition  between  carriers  are  well 
illustrated  by  the  prior  history  of  seating  innovations 
in  the  industry.  Continental  inaugurated  five-abreast 
seating  with  Board  approval  in  1964.  At  that  time,  the 
Board  held  that  Continental  was  free  to  offer  this  added 
service  benefit  since  it  could  afford  to  do  so.  See  CAB 
Order  E-20381,  39  C.A.B.  875  (1964).  For  six  years, 
no  other  carrier  felt  the  necessity  of  matching  Continen- 
tal's seating  plan.  In  fact,  at  the  time  of  the  Board's 
tentative  order  for  Phase  6A,  only  United,  on  one  series 
of  narrow-bodied  jets,  and  Northwest  Airlines,  for  a  one 
year  period  utilizing  an  aircraft  model  it  was  phasing 
out  of  its  fleet,  had  employed  any  five-abreast  seating. 
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See  Continental's  Br.  at  7  n.l3;  J.A.  IV.  1137.  How- 
ever, the  Big  Three  raised  the  specter  of  a  domino- 
type  series  of  conversions  to  five-abreast  seating,  so  the 
Board  announced  a  8.5  per  cent  surcharge  in  its  tenta- 
tive order. 

What  actually  happened  in  the  industry  was  completely 
different.  Instead  of  an  industry-wide  stampede  to  five- 
abreast  configurations,  the  major  carriers,  including 
American  and  TWA,  introduced  the  innovative  Two- 
plus-Two  seating.  This  configuration  successfully  com- 
peted with  five-abreast  seating  and  even  involved  a  lower 
conversion  cost.  CAB  Order  72-5-101  (May  26,  1972), 
J.A.  I.  274-76.  Moreover,  Two-plus-Two  seating  did  not 
reduce  the  aircraft's  capacity  since  the  middle  seat,  if 
needed,  could  still  be  utilized.  The  Board,  therefore, 
finally  opted  against  a  surcharge  for  five-abreast  seat- 
ing. 

Consequently,  not  only  had  the  competition  generated 
by  Continental's  original  innovation  benefitted  the  travel- 
ing public  by  offering  more  spacious  accommodations  at 
no  extra  cost,  but  it  sparked  a  subsequent  innovation 
which  offered  the  public  similar  luxury  while  protecting 
the  airline's  ultimate  capacity. "^  It  is  quite  conceivable 
that  if  there  had  not  been  five-abreast  seating,  Two-plus- 
Two  would  never  have  been  invented. 

A  similar  history  might  have  emerged  from  the  car- 
riers' experience  with  coach  lounges  except  for  the  Board's 
interference.  The  first  wide-bodied  coach  lounge  was 
introduced  by  American  Airlines.  At  the  time,  load  fac- 
tors were  low,  but  American  was  able  to  boost  its  mar- 
ket share  with  its  novel  innovation.  As  the  airlines 
had  little  to  lose  by  making  the  conversion,  other  carriers 
introduced  their  own  lounges.   Recently,  however,  because 


^  In  fact,  petitioner  admitted  at  oral  argument  that  it  has 
begun  to  replace  some  of  its  five-abreast  seating  with  a  Two- 
plus-Two  configuration. 
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of  carrier  reduction  agreements  generated  partially  by 
the  fuel  shortage,  load  factors  have  risen.  Some  airlines 
by  that  time  had  begun  mutually  acceptable  lounge  re- 
moval programs. 

However,  at  this  point,  the  Board,  declaring  war  on 
''needless  frills",  offered  a  fare  differential  if  the  car- 
riers could  demonstrate  they  were  inhibited  from  re- 
moving their  lounges  by  the  "risk  of  adverse  competi- 
tive impact."  Happy  that  the  Board  would  run  inter- 
ference for  them,  the  Big  Three  suspended  all  removal 
plans  until  the  resolution  of  the  Board's  authority  to 
provide  them  with  the  competitive  advantage  of  a  fare 
differential. 

We  do  not  see  where  the  Board  found  the  need  to 
interfere  with  the  protected  forces  of  competition.  Some 
lounge  removal  had  begun.  Despite  some  apparent  repre- 
sentations to  the  contrary  by  the  Board  and  Intervenors 
at  oral  argument,  the  record  clearly  shows  that  most 
lounge  seats  could  be  sold.  See,  e.g.,  Id.,  J. A.  I.  285-86.'° 
Moreover,  the  reconfiguration  of  the  aircraft  to  remove 
some  lounges  could  be  completed  within  48  hours.  See, 
e.g.,  CAB  Order  71-3-80  (Mar.  12,  1971),  J. A.  I.  62. 
This  is  not  to  say  that  all  airlines  would  have  removed 
their  lounges  had  the  Board  not  stepped  in.  For  some 
with  continued  low  load  factors,  such  as  Continental,  a 
more  commodious  seating  arrangement  would  still  be 
economical  and  would  be  a  competitive  asset.  Neverthe- 
less, apparently  when  carriers  determined  that  offering 
lounge  services  cut  into  potential  revenues,  they  did  not 
need  the  artificial  incentives  offered  by  the  Board  to 
make  the  decision  to  eliminate  that  service.  Certainly 
there  is  little  in  the  record  to  support  the  Board's  pre- 
diction that  the  airlines  would  continue  lounge   service 


^°  Continental  also  indicated  at  oral  argument  that  its  lounge 
seats  were  for  sale. 


51-146   O  -  75  -  pt.3  -  30 
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even  where  demand  for  seats  was  so  great  that  the  in- 
convenience to  passengers  and  the  monetary  loss  by  the 
carriers  became  substantial. 

V 

The  Board  in  attempting  to  buttress  its  assertion  of 
authority  to  promulgate  its  Phase  6A  standards  argues 
that  the  "basic  policy  of  ratemaking  is  to  gear  revenues 
as  closely  as  possible  to  costs  and  value  of  service." 
CAB's  Br.  at  39  (footnote  omitted)  ;  see,  e.g.,  Permian 
Basin  Area  Rate  Cases,  390  U.S.  747  (1968).  Central 
to  those  ratemaking  determinations,  according  to  the 
Board,  are  the  accommodations  provided  under  each  de- 
signated class  of  service.  CAB's  Br.  at  41.  The  Board 
feels  that  preservation  of  the  distinction  ebtween  the 
tariffs  accompanying  the  existing  classes  of  service  is 
of  major  importance  to  ensure  that  the  carriers  main- 
tain sufficient  levels  of  revenue  and  to  protect  the  carriers 
from  destructive  competition.  Consequently,  the  Board 
argues  that  the  rate  differential  standards  are  necessary 
to  prevent  destructive  competition  and  are  merely  a 
natural  application  of  the  Board's  consistent  policy  of 
distinguishing  between  classes  of  services  in  ratemaking. 

The  Board  places  primary  reliance  on  its  previous 
decision  in  TWA  Siesta  Sleeper-Seat  Service,  27  C.A.B. 
788  (1958).  In  that  case,  the  Board  disallowed  TWA's 
first-class  fare  for  a  seat  with  more  room  between  rows, 
a  much  greater  degree  of  recline,  and  a  special  footrest 
that  could  be  used  in  conjunction  with  the  seat.  Id.  at 
789.  The  Board  found  that  providing  sleeper  service  at 
first-class  fares  would  unfavorably  affect  the  general 
passenger-fare  level  and  would  tend  to  break  down  fare 
regulation  between  different  classes  of  service.  The  Board 
opined  that: 

The  basic  difference   between   coach   and   first-class 
service  lies  in  seating  density,  and  only  so  long  as 
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the  carriers  adhere  to  the  requisite  seating  configura- 
tions for  given  classes  of  service  is  it  possible  to 
maintain  any  effective  regulation  over  the  reason- 
ableness of  the  fares  charged.  Were  the  carriers 
free  to  progressively  reduce  the  seating  density  in 
"coach  service"  in  order  to  compete  against  each 
other,  the  inevitable  result  would  be  the  disappear- 
ance of  coach  service,  and  the  substitution  of  first- 
class  service  at  coach  fares,  with  a  drastic  reduction 
in  the  overall  yield  of  the  carriers  from  their  pas- 
senger services.  This  kind  of  competition— competi- 
tion in  giving  away  more  luxurious  seating — may 
suit  the  immediate  objective  of  a  given  carrier  in 
attempting  to  divert  existing  traffic,  but  it  is  just 
the  kind  of  destructive  competition  that  the  Act  was 
designed  to  prevent. 

Id.  at  794-95. 

We  do  not  dispute  the  wisdom  of  the  Board's  policy 
in  attempting  to  sustain  the  distinction  between  classes 
of  service  on  the  basis  of  cost,  as  exemplified  by  the 
Siesta  Sleeper-Seat  decision.  We  also  do  not  find  merit  in 
petitioner's  contention  that  section  1002(e)(5)  of  the 
Act,  establishing  as  one  ratemaking  criteria  the  needs 
of  each  carrier,  precludes  the  Board  from  considering  in 
ratemaking  industry-wide  factors.  However,  we  cannot 
conclude  that  the  Board  was  attempting  to  price  the 
value  of  the  services  at  issue  or  to  maintain  the  distinc- 
tion between  classes  on  the  basis  of  cost,  for  the  Phase 
6A  standards  authorize  reductions  which  have  no  rela- 
tion to  the  costs  of  the  service  involved. 

First,  the  Board  in  justifying  its  fare  differential 
standards  in  Phase  6A  ignored  in  its  computations  the 
passenger  load-factor  standards  laboriously  developed  in 
Phase  6B  of  its  Investigation.  See  CAB  Order  71-4-54 
(Apr.  9,  1971),  J.A.  I.  141.  The  Board  in  Phase  6B 
established  a  55  per  cent  capacity  passenger  load  factor. 
However,  instead  of  basing  its  fare  reduction  on  the 
actual  cost  to  the  airlines  of  offering  more  commodious 
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seating  utilizing  the  passenger  load  calculations,  the 
Board  measured  cost  by  what  an  airline  would  lose  if 
every  flight  was  filled  to  capacity.  It  then  awarded 
lower  fares  allegedly  justified  because  of  the  "cost  sav- 
ings" the  carrier  received  by  providing  more  seats.  Based 
on  the  Board's  own  Investigation,  however,  much  of  this 
so-called  cost  savings  will  never  exist.  It  is  highly  ques- 
tionable whether  such  hypothetical  savings  are  a  valid 
basis  for  ratemaking.  Such  a  basis  seems  to  be  "blink- 
ing reality",  cf.  Moss  v.  CAB,  430  F.2d  897  (D.C.  Cir. 
1970),  and  the  Board  does  not  appear  to  be  engaging 
in  the  "reasoned  decision  making"  required  of  it,  see 
Greater  Boston  Television  Corp.  v.  FCC,  supra. 

There  is,  however,  an  even  more  fundamental  deficiency 
in  the  Board's  approach.  According  to  the  Board's  own 
policy,  fares  will  be  based  on  an  aircraft's  most  dense 
configuration  and  on  a  configuration  containing  no  lounge. 
Fares  would  then  be  computed  on  the  basis  of  the  costs 
of  providing  such  a  service  and  should  reflect  the  value 
of  that  service.  Each  carrier's  fare  structure  would  be 
based  on  these  calculations.  No  one  takes  issue  with  these 
procedures.  If  then,  however,  the  Board  allowed  a  rate 
reduction  so  that,  for  example,  a  carrier  could  remove 
its  lounge,  it  would  be  authorizing  that  carrier  to  op- 
erate below  the  costs  and  the  value  of  the  loungeless 
service  previously  calculated.  It  is  presumably  this  hard 
economic  fact  that  prompted  the  Board  to  promise  that 
once  all  lounges  were  removed,  the  fares  could  again  re- 
turn to  their  higher,  "at  cost"  level." 


"  It  was  also  presumably  this  hard  fact  which  prompted 
the  Administrative  Law  Judge  who  considered  the  fare  differ- 
ential in  the  Los  Angeles-Chicago  Case  to  suggest  that  the 
differential  be  applied  as  a  surcharge  rather  than  a  reduction. 
See  Initial  Decision,  supra  note  7,  at  J.A.  IV.  1044-46.  How- 
ever, the  Board,  when  reviewing  that  decision,  rejected  that 
suggestion.  See  Order  74-10-27,  supra. 

[Continued] 
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Consequently,  the  TWA  Siesta  Sleeper-Seat  case — based 
on  the  principle  of  preservation  of  the  distinction  be- 
tween classes  of  service  on  the  basis  of  actual  cost — 
cannot  help  the  Board  here.  What  the  Board  is  doing 
here  is  neither  preserving  the  distinction  between  classes 
of  service,  nor  attempting  to  gear  revenues  to  costs.  It 
is  simply  attempting  through  artificial  ratemaking  to 
eradicate  services  which  it  regards  as  "needless  frills."  '^ 
This  the  Board  cannot  do.  We  find  that  this  type  of 
"ratemaking"  which  authorizes  fare  reductions  below 
costs  and  the  value  of  services  involved  for  the  sole  pur- 
pose of  dictating  accommodations  is  an  abuse  of  the 
Board's  ratemaking  powers  under  section  1002  of  the 
Act.  Moreover,  we  find  that  these  standards  are  an  un- 
warranted intrusion  into  the  regulation  of  carrier  ac- 
commodations, which  are  protected  from  such  unjustified 
interference  by  section  401(e)  (4)  of  the  Act. 

VI 

Since  we  find  that  the  standards  established  in  Phase 
6A  must  be  set  aside,  their  implementation  in  the  orders 
under  review  in  No.  73-1714  also  cannot  stand.  In  those 
orders,  the  Board  allowed  a  $10  fare  reduction  by  United 
for  loungeless  service  between  Chicago  and  Los  Angeles 
while  suspending  the  matching  Continental   fare   which 


"  [Continued] 

To  the  Board's  credit,  in  its  latest  order  which  established 
a  $5  fare  differential  for  coachless  Chicago-Los  Ang-eles  serv- 
ice, it  employed  Phase  6B  load  factor  standards  in  its  cal- 
culations. Id.  at  7.  However,  the  Board  still  instituted  the 
fare  differential  for  nonloung-e  service  as  a  reduction  from 
current  fare  levels — levels  which  were  previously  calculated 
on  the  basis  of  the  identical  loungeless  configuration.  Id.  at 
8  n.l3. 

^-  In  its  latest  Order,  the  Board  admitted  that  it  has  a  gen- 
eral policy  "to  eliminate  fj^ee  lounge  service."  Id.  at  4  (empha- 
sis in  original). 
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retained  lounge  service.  There  is  ample  evidence  demon- 
strating that  the  Board's  rationale  behind  these  orders 
was  to  eliminate  coach  lounges.  The  Board  found  lounges 
to  be  "an  unnecessary  potential  drain  on  the  carriers' 
earnings"  and  an  "unnecessary  frill."  CAB  Order  73-6-4 
(June  1,  1973),  J.A.  I.  325.  The  conclusion  that  the 
Board  was  operating  through  the  guise  of  ratemaking 
to  ensure  elimination  of  the  lounges  is  best  demonstrated 
by  the  fact  that  the  Board  initially  allowed  the  identical 
fare  reduction,  $10,  for  loungeless  service  in  the  Chicago- 
Los  Angeles  market  that  it  had  previously  authorized  in 
the  New  York- Los  Angeles  market.''  It  is  difficult  to 
imagine  how  sufficient  justifications  existed  for  these 
identical  reductions  since  (1)  the  New  York- Los  Angeles 
market  represents  a  distance  of  2578  miles  while  the 
Chicago- Los  Angeles  route  spans  1744  miles  and  (2)  the 
$10  reduction  represents  an  eight  per  cent  reduction  in 
the  Chicago-Los  Angeles  fare  while  only  a  six  per  cent 
reduction  in  the  New  York-Los  Angeles  fare.  See  Conti- 
nental's Reply  Br.  at  18  n.ll.  We,  therefore,  find  that 
these  actions  constituted  an  abuse  of  the  Board's  rate- 
making  power  and  an  unjustified  attempt  to  regulate 
accommodations. 

In  so  doing,  we  reject  the  Board's  contention  that  these 
suspension  orders  are  insulated  from  judicial  review.  We 
recognize  that  a  legitimate  exercise  of  the  Board's  sus- 
pension power  will  not  be  reviewable.  See,  e.g.,  United 
States  V.  SCRAP,  412  U.S.  669  (1973);  Arrow  Trans- 
portation Co.  V.  Sonthern  Railway  Co.,  372  U.S.  658 
(1963).  However,  the  Board  orders  challenged  here  are 
not  a  legitimate  exercise  of  its  discretionary  suspension 
power.  Her^,  the  Board  through  selective  application  of 
its  suspension  authority  attempted  to  coerce  petitioner  to 
conform  to  its  preferences  as  to  aircraft  accommodations. 


"  Of  course,  the  Board  has  now  reduced  the  differential  to 
$5.  See  Id. 
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The  suspension  order,  therefore,  is  a  sham,  designed 
to  implement  a  policy  and  assertion  of  authority  outside 
the  Board's  statutory  power.  The  Board  cannot  be  al- 
lowed to  cloak  actions  outside  its  authority  in  the  guise 
of  suspension  orders  and  thus  insulate  them  from  judi- 
cial review  and  control.  To  shield  such  orders  from  re- 
view would  allow  the  Board  to  "become  a  monster  which 
rules  with  no  practical  limits  on  its  discretion."  See  Bur- 
lington Truck  Lines,  Inc.  v.  United  States,  371  U.S.  156, 
167  (1962).  Hence,  this  case  is  similar  to  Moss  v.  CAB, 
supra,  where  we  held  that  a  suspension  order,  which  in 
reality  established  rates  without  the  proper  procedures 
was  subject  to  review." 

In  summary,  we  conclude  that  some  of  the  premises 
from  which  the  Board  fashioned  its  Phase  6A  standards 
were  arbitrary  and  capricious.  We  hold  that  the  Board 
cannot  delay  implementation  of  its  fare  level  standards 
on  the  basis  of  industry  practice.  We  also  find  that  the 
Board  abused  its  ratemaking  and  suspension  powers  by 
authorizing  fare  differentials  based  on  hypothetical  cost 
savings  which  lowered  the  carriers  fares  to  below  calcu- 
lated cost  factors  in  an  attempt  to  eradicate  disfavored 
accommodations.    Finally,   we  hold  that  the   Board  vio- 


^^  United  States  v.  SCRAP  does  not  undermine  the  vitality 
of  Moss.  412  U.S.  669  (1973).  Justice  Stewart  in  SCRAP 
distinguished  Moss  without  questioning  the  validity  of  its 
holding.  Id.  at  693  n.l7.  Moreover,  the  Court  in  SCRAP  rec- 
ognized the  validity  of  a  Court's  inquiry  into  the  agency's 
motive  behind  the  use  of  its  suspension  power. 

We  also  note  that  while  the  orders  questioned  here  may 
be  technically  moot  since  the  six  month  suspension  period 
has  expired,  we  feel  compelled  to  reach  the  merits  since  this 
again  would  effectively  shield  any  action  taken  as  a  suspension 
order  from  review.  To  dismiss  the  petition  as  moot  would 
result  in  its  being  "capable  of  repetition,  yet  evading  review." 
Southern  Pacific  Terminal  Co.  v.  ICC,  219  U.S.  498,  515 
(1911).  See  also  Roe  v.  Wade,  410  U.S.  113,  125  (1973); 
Moore  v.  Ogilvie,  394  U.S.  814,  816  (1969). 
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lated  section  401  (e)  (4)  of  the  Act  by  interfering  with 
managerial  discretion  as  to  accommodations  without  show- 
ing the  necessity  for  actions  to  promote  other  valid  statu- 
tory objections.  Consequently,  the  four  Board  orders  in 
Nos.  73-1714  and  73-1718  must  be  set  aside. 

Remanded  for  further  proceedings 
consistent  with  this  opinion. 
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Wright,  Circuit  Judge,  dissenting:  I  regret  my  in- 
ability to  join  the  opinion  of  the  court  or  the  result  it 
reaches. 

The  issue  raised  in  Appeal  No.  73-1714  appears  to  be 
moot.  With  respect  to  the  suspension  order  there  chal- 
lenged, the  six-month  maximum  period  of  suspension 
permitted  by  Section  1002(g)  of  the  Act,  49  U.S.C. 
§  1482(g)  (1970),  has  expired.  In  any  event,  in  my 
judgment  this  court  does  not  have  jurisdiction  to  reviev^ 
the  suspension  order.  See  United  States  v.  SCRAP,  412 
U.S.  669  (1973);  Arrow  Transportation  Co.  v.  Sontliern 
R.  Co.,  372  U.S.  658  (1963)  ;  compare  Moss  v.  CAB,  139 
U.S.App.D.C.  150,  430  F.2d  891  (1970). 

Appeal  No.  73-1718  challenges  the  Board's  Phase  6A 
decision  v^hich  is  described  in  detail  in  the  court's  opin- 
ion. But  the  Phase  6A  decision  is  merely  a  statement  of 
general  policy  for  future  application  on  an  ad  hoc  basis. 
We  cannot  review  the  application  of  that  policy  to  peti- 
tioner until  we  have  before  us  the  Board's  final  order 
stemming  from  the  investigation  in  which  it  entered  the 
now  expired  suspension  order  ( the  subject  of  Appeal  No. 
73-1714).  Until  then,  there  is  no  "administrative  deci- 
sion [which]  has  been  formalized  and  its  effects  felt  in 
a  concrete  way  by  the  challenging  parties."  Abbott  Lab- 
oratories V.  Gardner,  387  U.S.  136,  148-149  (1967).  At 
that  time  judicial  review  will  be  available  at  the  instance 
of  any  party  aggrieved  by  the  order.  "Such  review  will 
provide  an  adequate  forum  for  testing  the  regulation 
[here  policy]  in  a  concrete  situation  *  *  *  where  more 
light  may  be  thrown  on  the  *  *  *  statutory  and  prac- 
tical justifications  for  the  regulation."  Toilet  Goods  Assn 
V.  Gardner,  387  U.S.  158,  165-166  (1967).  Under  the 
circumstances,  in  my  judgment  the  Board's  statement  of 
general  policy  announced  in  its  Phase  6A  decision  is  not 
ripe  for  review. 

^  respectfully  dissent. 
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Our  final  witness,  representing  the  Airline  Pilots  Associaton  is 
Captain  Roderic  Gilstrap.  Mr.  Gilstrap,  I  welcome  you  here.  We  have 
to  vote  now,  so  I  want  you  to  come  up  here,  and  I  will  be  right  back. 

[A  brief  recess  was  taken.] 

Senator  Kennedy.  The  subcommittee  will  come  to  order.  We  are 
in  a  procedural  problem  on  the  floor,  where  we  will  be  voting  about 
every  10  minutes  for  the  rest  of  the  afternoon.  So  we  are  going  to  give 
you  3  minutes,  if  you  could  please  take  that.  I  apologize,  but  that  is 
life.  No  one  understands  that  better  than  you  gentlemen. 

Mr.  GiLSTiL\p.  Mr.  Chairman,  we  are  very  sensitive  to  your  schedule. 
To  save  time,  I  will  disregard  the  prepared  statement  that  I  was  going 
to  read. 

Senator  Kennedy.  We  will  put  it  in  the  record. 

Mr.  Gilstrap.  We  also  have  a  previous  submission,  as  you  know. 

STATEMENT  OF  RODERIC  W.  GILSTRAP,  FIRST  VICE  PRESIDENT, 
AIRLINE  PILOTS  ASSOCIATION,  ACCOMPANIED  BY  GARY  GREEN 
AND  DONALD  URBAIN 

Mr.  Gilstrap.  I  would  like  to  make  up  two  points.  They  are  central 
to  this  issue.  First,  since  1950,  there  have  been  continuous  groups  of 
labor-protective  provisions  placed  in  effect  in  Civil  Aeronautics 
Board  agreements  to  protect  employees.  When  we  get  down  to  this 
question,  particularly  in  1971,  when  it  really  counts,  when  it  is  really 
needed,  they  are  totally  overlooked  and  they  are  not  considered. 

Senator  Kennedy.  Why  not  ? 

Mr.  Gilstrap.  It  was  brought  before  the  Board,  and  the  Board  ruled 
that  LPP's  would  have  minimal  effect.  However,  they  were  de- 
nied minimal  effect  for  the  pilots.  I  will  just  speak  about  the  pilot  who 
is  out  of  work  for  6  months ;  that  is  our  major  problem.  The  pilot  group 
is  unusual  in  the  fact  that  they  are  married  to  their  airlines.  Their 
abilities  are  nontransferable.  You  are  almost  unemployable  when  you 
are  on  furlough,  because  j^ou  have  recall  right  back  to  that  airline,  and 
you  are  required  to  come  back  when  asked,  and  you  are  likewise  un- 
employable by  other  groups  during  that  period  of  time. 

That  was  in  1971,  the  question  of  duration  was  found  to  be  for  a 
short  period  of  time.  But  from  1971  to  1975  is  not  a  short  period  of 
time. 

Senator  Kennedy.  How  many  were  laid  off  ? 

Mr.  Gilstrap.  It  is  very  difficult  to  tell.  Among  the  two  airlines  that 
we  can  just  talk  about.  United  and  TWA,  that  we  believe  are  directly 
related  to  these  capacity  agreements,  there  are  between  300  and  400 
pilots.  There  have  been  close  to  a  thousand  by  those  two  airlines,  just 
from  capacity  reductions.  You  cannot  tell.  It  is  very  difficult  to  dig 
that  data  up.  In  1971,  it  could  have  been  determined,  but  in  1975,  it  is 
difficult. 

Which  brings  up  the  second  point  I  want  to  make.  In  these  situ- 
ations, what  the  Board  effectively  did  was  say,  the  agreement  goes, 
and  we  will  eventually  work  out,  through  a  hearing  or  something,  to 
determine  what  the  true  problem  was.  That  is  what  we  call  the  Alice 
in  Wonderland  effect;  let  the  execution  take  place  now,  and  we  will 
have  a  trial  later.  The  trial  still  continues,  but  the  pilots  are  gone. 
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Senator  Kennedy.  I  imagine  you  are  speaking  now  for  the  pilots, 
but  what  you  say  applies  to  other  employees  as  well. 

Mr.  GiLSTRAP.  That  is  true.  I  think  it  is  interesting,  Mr.  Chairman, 
through  this  whole  morning  since  9  o'clock,  you,  with  a  couple  of 
exceptions,  and  the  others,  with  almost  no  exception,  believe  that  these 
airlines  were  manned  and  run  by  some  kind  of  instrument  or  machine. 
The  word  employee  or  human  practically  did  not  come  up  here  for  3 
hours.  We  talked  about  dollars,  airplanes,  gallons  of  fuel,  flights,  but 
not  employees. 

Senator  Kennedy.  We  knew  we  had  a  good  anchorman  here  this 
morning.  Your  point  obviously  applies.  The  crewmen,  the  stew- 
ardesses, should  have  their  own  spokesmen.  We  are  glad  to  have  you 
speaking  for  them.  I  have  a  pilot's  license  myself  also. 

Mr.  GiLSTRAP.  Senator,  the  industry  deserves  to  have  more  stability 
than  it  has  had,  and  I  think  when  you  have  a  pilot  who  has — you 
know,  he  is  30  years  old  when  he  is  hired  by  an  airline,  and  he  is  there 
5  to  10  years.  Then  he  is  furloughed,  hired  back,  furloughed,  hired 
back,  and  then  furloughed  again  through  reductions.  I  think  he  de- 
serves, and  the  rest  of  the  employees  do,  too.  I  will  just  speak  for  them 
specifically ;  they  deserve  protection. 

Senator  Kennedy.  All  right.  Thank  you  very  much. 

Do  any  of  the  other  gentlemen  want  to  make  a  comment?  We  will 
put  all  the  statements  in  the  record. 

We  appreciate  having  the  Department  of  Transportation's  state- 
ment from  Mr.  John  W.  Barnum,  for  the  record,  and  Mr.  Melvin  A. 
Brenner,  who  is  vice  president,  marketing  planning  for  Trans  World 
Airlines,  also  submitted  a  very  fine  statement  for  the  record. 

Senator  Kennedy.  The  subcommittee  stands  in  recess. 

[Whereupon,  at  12:40  p.m.,  the  subcommittee  recessed,  subject 
to  the  call  of  the  Chair.] 

[The  prepared  statement  of  Mr.  Gilstrap  follows :] 

Prepared  Statement  of  Capt.  Roderic  W.  Gilstrap,  First  Vice  President,  Air 

Line  Pilots  Association 

I  am  Captain  Roderic  W.  Gilstrap,  First  Vice  President  of  the  Air  Line  Pilots 
Association.  Captain  John  J.  O'Donnell,  our  president,  regrets  that  urgent  busi- 
ness out  of  the  country  prevents  his  appearance,  and  he  has  aslied  that  I  sum- 
marize the  Association's  views  and  that  they  be  permitted  to  be  inserted  in  the 
record  of  this  hearing. 

I  am  here  today  to  represent  the  professional  interests  of  31,000  pilots  of  the 
nation's  scheduled  and  supplemental  airlines.  I  am  accompanied  by  Gary  Green 
of  our  legal  department  and  Captain  Donald  Urbain  of  TWA. 

At  the  outset,  our  members  want  you  to  know  that  we  are  much  encouraged 
by  the  fact  that  this  committee  has  seized  the  initiative  and  is  making  a  vigorous 
attempt  to  bring  order  out  of  the  chaos  that  has  been  created  within  the  airline 
industry.  Changes  in  Civil  Aeronautics  Board  procedures  and  regulations  are  long 
overdue.  The  nation  has  suffered  long  enough  from  the  abuses  of  an  antiquated 
system  of  regulation  that  permits  a  dynamic  industry  to  die  on  its  feet  while 
professing  to  serve  the  public  interest. 

As  shown  in  our  statement,  we  have  concluded  that  in  the  last  four  or  five 
years,  something  has  gone  badly  awry  at  the  CAB.  Board  decisions  have  ap- 
parently been  badly  distorted  by  focusing  almost  solely  on  carrier  profits. 

Although  a  wide  range  of  criteria  are  supposed  to  be  used,  including  carrier 
profits,  decisions  now  seem  totally  based  on  this  standard  to  the  exclusion  of 
the  public  interest  and  harmonious  labor  relations.  This  debasement  of  the 
Board's  mandate  to  act  for  the  people  and  not  against  them  is  serious  enough  to 
warrant  your  utmost  concern.  We  realize  this  is  a  serious  allegation  but,  as  you 
will  note  in  our  statement,  we  support  it  with  facts. 
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The  real  question  before  this  subcommittee,  in  our  view,  is  whether  legislation 
is  needed  to  prevent  a  recurrence  of  the  sorry  situation  our  industry  is  facing 
today.  Upon  reviewing  the  history  of  CAB  doctrine,  we  find  a  shocking  change  in 
the  general  attitude  of  the  Board  toward  airline  industry  employees  in  recent 
years  which  is  in  sharp  contrast  to  prior  times.  In  1961,  the  Board  developed  a 
formula  for  the  protection  of  employees  in  the  event  of  mergers.  This  formula 
was  imposed  in  over  fifteen  cases.  However,  in  1973  and  subsequent,  the  Board 
has  brushed  aside  the  formula  and  its  rationale  and  caused  hardship  and  distress 
to  hundreds  of  airline  employees. 

As  we  have  noted  in  our  statement,  "ALPA's  members  are  looking  at  a  sub- 
stantial body  of  CAB  precedent  which  holds  out  the  promise  of  alleviating  em- 
ployee injuries  attributable  to  large-scale  Board-approved  mergers,  transfers, 
consolidations,  and  the  like.  We  are  also  very  certain  that  those  promises  have 
been  broken.  The  labor  protection  doctrine,  so  often  proclaimed  as  a  matter  of 
Board  discretion,  is  unavailable  now  when  it  is  needed  most." 

Admittedly,  the  concerns  of  the  pilots  are  not  always  the  same  as  those  of  their 
companies.  However,  we  feel  that  our  views  are  imique  and  sh'-'uld  b^  tnVen  in<^o 
consideration,  along  with  those  of  the  others  being  heard  by  this  committee.  We 
stand  alone  in  our  profession  in  that  our  skills  are  not  readily  transxeiaule  to 
another  company  or  to  another  line  of  work.  We  are  "married"  to  our  companies. 
We  enjoy  that  marriage  and  want  to  see  it  continue  happily.  Therefore,  we  feel 
we  cannot  stand  idly  by  while  the  agency  that  regulates  that  marriage  seems 
bent  upon  destroying  it. 

Finally,  as  you  will  see  in  our  prepared  statement,  we  are  not  criticizing  with- 
out recommending  what  can  be  done  to  correct  a  sorry  situation.  We  are  confident 
that  this  committee  will  consider  the  plight  of  airline  industry  employees  as  it 
examines  the  role,  purpose  and  function  of  the  CAB. 

We  will  be  pleased  to  answer  any  questions  you  may  have  on  this  or  any 
related  subject. 

[See  also  the  related  statement  of  Mr.  O'Donnell,  p.  2221,  below.] 


[Additional  statements  relevant  to  the  hearing  of  March  4,  1975, 
follows :] 

Pbepabed  Statement  of  John  W.  Babnum,  Acting  Secretary  of  Transportation 

Thank  you  for  your  invitation  to  present  the  views  of  the  administration  on 
the  important  subject  of  capacity  reduction  agreements  and  CAB  authority  to 
exempt  airlines  from  antitrust  statutes. 

During  the  course  of  these  hearings,  we  have  attempted  to  described  what 
we  believe  are  the  most  pressing  problems  in  present  airline  regulation.  We 
have  described  a  regulatory  system  which  hampers  industry  performance  and 
economic  eflSciency  and  which  is  unresponsive  to  public  needs.  We  have  detailed 
a  web  of  interlocking  Board  policies  which  stifle  competition,  discourage  inno- 
vation, and  foster  ineflSciency.  We  have  explored  the  results  of  policies  which 
freeze  entry,  control  price,  force  wasteful  service  competition,  and  suppress  free 
market  forces. 

Such  an  uneconomic  regulatory  system  affects  not  only  air  transportation  but 
the  entire  economy.  The  administration  is  seriously  concerned  that,  at  a  time 
when  there  i.«t  growing  evidence  that  increased  reliance  on  competitive  forces 
best  allocates  airline  industry  resources,  the  Board  seems  to  be  moving  in  the 
direction  of  incrensed  regulation  and  even  less  competition.  Not  content  to  re- 
strict entry  and  eliminate  price  competition,  the  Board  has  recently  moved  to 
limit  service  competition  through  capacity  reduction  agreements  and  to  curtail 
remaining  forms  of  competition  such  as  onboard  amenities.  These  policies  cause 
unused  capacity,  unnecessary  high  prices,  and  service  less  varied  than  con- 
sumers need. 

Because  Board  policies  are  interrelated,  proposals  to  reverse  the  anticom- 
petitive direction  we  have  described  must  be  orchestrated  if  the  full  range  of 
improvement  we  seek  is  to  be  obtained.  Changes  in  entry  and  pricing  policy 
must  be  linked  to  changes  in  the  Board's  authority  to  exempt  air  carrier  agree- 
ments from  the  antitrust  laws. 

Under  section  412  of  the  Federal  Aviation  Act  of  1958,  the  Board  may  ap- 
prove multicarrier  agreements  relating,  among  other  things,  to  pooling  or  ap- 
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portioning  earnings,  losses,  traffic,  services,  or  equipment,  to  fares,  safety, 
efficiency  of  operation,  elimination  of  destructive  or  \va.steful  competition,  or  to 
regulating  service — if  the  Board  finds  such  agreements  not  adverse  to  the  public 
interest.  Under  section  414  of  the  Act,  Board  approval  immunizes  such  agree- 
ments against  action  under  the  antitrust  laws  subject  to  court  review. 

Some  of  these  agreements  are  seriously  anticompetitive,  contribute  to  eco- 
nomic inefficiency,  and  distort  the  efficient  allocation  of  resources  produced  by 
a  competitive  marketplace.  The  most  serious  of  these  are  capacity  limitation 
agreements  in  domestic  markets  which  reduce  the  number  of  seats  being  flown 
in  given  city  pairs.  The  capacity  limitation  agreement  among  American,  United 
and  TWA,  first  approved  by  the  Board  in  1971,  was  justified  because  of  immedi- 
ate, short-term,  severe,  financial  distress  re.-^ulting  from  a  sharp  traffic  slow- 
down. Since  then,  however,  the  Board  has,  with  decreasing  reluctance,  per- 
mitted use  of  such  agreements  to  resolve  problems  of  unused  capacity,  fuel  al- 
location, and  low  profits  in  certain  markets.  Today  approximately  29  percent  of 
the  revenue  passenger  miles  of  the  three  largest  carriers  are  covered. 

The  uneconomic  and  anticompetitive  effects  of  such  agreements  are  striking. 

First,  capacity  agreements  reduce  the  principal  form  of  competition  in  the 
airline  industry,  service  competition  through  scheduling  frequency.  Because  price 
competition  is  already  eliminated  by  Board  policy,  the  anticompetitive  effect  of 
such  agreements  is  all  the  more  harsh.  Another  result  is  service  lower  In  qual- 
ity than  that  implied  by  the  fare  level. 

Second,  the  agreements  apportion  market  shares  among  competing  carriers. 
In  so  doing,  they  substitute  an  artificial  agreement  for  market  forces  which 
would  produce  a  competitive  and  more  economically  sound  result. 

Third,  they  mask  chronic  problems  of  excess  capacity.  Because  price  competi- 
tion is  eliminated  by  uniform  set  fares,  service  competition,  most  notably  in  the 
form  of  scheduling  frequency,  is  all  that  remains.  Frequent  service  means  low- 
load  factors,  substantial  unused  capacity  and  high  fares.  By  substituting  arti- 
ficial arrangements  for  market  forces  in  reducing  the  unused  capacity,  the 
agreements  neither  allow  lower  fares  nor,  through  attrition  and  reduced  in- 
vestment over  time,  do  they  allow  a  reduction  in  the  number  of  available  seats. 

Fourth,  the  capacity  agreements  affect  carriers  in  the  nonagreement  markets. 
Since  they  apply  only  to  certain  markets,  carriers  divert  otherwise  idle  pianos 
to  markets  served  by  nonagreement  carriers  and  spill  excess  capacity  over  into 
those  markets.  This  distorts  the  decisionmaking  process  for  allocation  of  equip- 
ment between  markets. 

Fifth,  the  agreements  reduce  incentives  for  rational  investment  planning. 
Absent  capacity  reduction  agreements,  competitive  market  forces  would  reduce 
capacity  by  discouraging  overinvestment  and  accelerating  sale  of  surplus  equip- 
ment. Because  carriers  can  expect  Board-sanctioned  protection  if  they  misjudge 
investment  or  disposal  decisions,  management  is  likely  to  be  less  prudent  than 
appropriate.  Carriers  have  conceded  this.  With  Board  rescue  available,  usual 
disincentives  to  uneconomic  decisionmaking  do  not  operate. 

Capacity  agreements  therefore  perpetuate  the  very  problems  they  were  de- 
signed to  solve  and,  by  sheltering  carriers  from  competitive  pressures,  they  un- 
dermine market  forces,  artificially  inflate  profits  and  fares,  and  discourage 
rational  economic  planning. 

The  Department  has  opposed  domestic  capacity  agreements  before  the  Board 
and  has  joined  with  the  Antitrust  Division  of  the  Justice  Department  to  oppose 
approval  of  the  agreements  before  the  District  of  Columbia  Circuit  Court  of 
Appeals. 

In  our  briefs,  we  argued  that  the  proper  test  to  be  applied  by  the  Board  to 
approve  such  agreements  is  one  which  considers  antitrust  policy  and,  where  an 
agreement  is  offensive  to  established  antitrust  principles,  proponents  prove  tlie 
agreement  is  either  required  by  a  serious  transportation  need  or  necessary  to 
secure  important  public  benefits.  Even  if  it  is  demonstrated  that  the  benefits  out- 
weigh the  ham,  the  Board  must  consider  less  anticompetitive  alternatives  to 
agreements  to  achieve  the  desired  result. 

In  short,  we  argued  that  the  applicant  for  capacity  agreement  must  show  that 
the  agreement  is  required  by  the  public  interest  in  that  it  met  serious  transporta- 
tion needs,  the  less  anticompetitive  means  were  not  available,  and  that,  absent 
the  agreement,  harm  to  the  carriers  or  the  public  would  result.  This  is  the 
proper  standard  we  believe  the  Board  should  apply  in  considering  anticompetitive 
agreements.  It  is  a  standard  which  weighs  the  anticompetitive  impact  against 
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transportation  needs  so  that  the  least  anticompetitive  solution  will  be  achieved 
In  the  Capacity  Reduction  Agreement  case,  the  Board's  Administrative  Law 
Judge  agreed  that  this  was  the  proper  test  to  be  applied. 

With  respect  to  domestic  capacity  reduction  agreements,  we  believe  that  anti- 
trust immunity  should  be  removed.  While  we  can  conceive  of  certain  extraordi- 
nary circumstances  in  which  such  restrictions  on  capacity  might  serve  a  useful 
purpose,  on  balance  we  must  conclude  that  all  such  agreements  should  be  denied 
antitrust  immunity.  Given  the  history  of  the  CAB's  exercise  of  discretion  and 
its  penchant  for  approving  anticompetitive  solutions  for  market  problems  the 
possible  risks  outweigh  the  benefits.  Moreover,  we  are  unable  to  define  an  excep- 
tion which  would  not  invite  abuse. 

Certain  other  agreements,  however,  do  serve  valid  transportation  needs  without 
serious  anticompetitive  risk.  The  distinction  is  important.  Care  is  required  in 
specifying  the  worthwhile  agreements.  Among  them  are  interline  traffic  agree- 
ments, scheduling  agreements  at  congested  airports,  equipment  interchanges, 
reservation  and  ticketing  arrangements,  and  technical  assistance  to  foreign  air 
carriers.  Hundreds  are  on  file  with  the  Board.  Such  formal  carrier  agreements, 
standing  alone,  serve  beneficial  purposes  with  negligible  anticompetitive  risk. 
Because  they  might  arguably  be  subject  to  antitrust  challenge,  we  believe  that 
retention  of  antitrust  immunity  for  them  should  be  considered. 

A  second  area  in  which  Board  action  may  immunize  carriers  from  application  of 
antitrust  statutes  is  that  of  mergers.  Section  408  of  the  Act  requires  Board 
approval  of  an  airline  merger  unless  the  Board  finds  the  merger  will  not  be  con- 
sistent with  the  public  interest ;  it  requires  disapproval  if  the  merger  would  result 
in  creating  a  monopoly  or  monopolies  and  thereby  restrain  competition  or 
jeopardize  another  carrier  not  a  party  to  the  merger.  A  merger  may  be  disap- 
proved because  it  creates  a  monopoly,  unnecessarily  eliminates  competition,  con- 
fers an  excessive  market  share  on  a  carrier,  gives  a  carrier  dominant  size  over 
rivals  or  does  not  provide  any  significant  public  benefits.  Reasons  for  approving  a 
merger  may  include  rescue  of  a  failing  firm,  reduction  of  subsidy,  improved  serv- 
ice, route  integration,  or  lower  costs. 

In  application,  the  Board  uses  a  reasonable  balancing  test  weighing  negative 
competitive  consequences  against  public  and  transportation  needs.  While  such 
balancing  is  an  imprecise  process,  it  is  a  necessary  one.  This  is  as  it  should  be. 
Because  of  the  unique  role  transportation  plays  in  our  national  economic  life, 
transportation  mergers  must  be  considered  not  only  in  terms  of  possible  com- 
petitive results,  but  also  in  terms  of  overriding  transportation  needs.  To  be  sure, 
competitive  impact  must  weigh  heavily  in  any  standard  for  merger  approval,  but 
an  undiluted  or  doctrinaire  application  of  an  antitrust  test — without  any  broader 
consideration  of  overriding  transportation  needs — is  simply  inappropriate  for 
transportation  mergers. 

In  short,  strict  antitrust  policy  may  sometimes  conflict  with  sound  transporta- 
tion policy.  One  example  may  illustrate  the  point.  Under  strict  antitrust  analysis 
if  a  proposed  merger  affected  ten  markets  with  beneficial  impact  in  nine  and 
anticompetitive  results  in  one,  the  merger  would  be  denied  despite  the  significant 
transportation  benefits.  This  is  precisely  why  important  transportation  needs 
must  be  weighed  heavily  in  any  merger  test. 

At  present,  because  of  the  Board's  de  facto  moratorium  on  route  awards, 
carriers  may  see  mergers  as  the  principal  available  means  of  acouiring  new 
routes.  Liberalized  entry  policies  by  the  Board  will  help  eliminate  that  possible 
need  for  mergers  at  the  same  time  they  increase  competitive  market  forces.  Board 
policy  redirected  in  this  way  will  improve  the  environment  in  which  mergers  are 
considered. 

The  administration  is  considering  several  possible  approaches  to  a  revision  of 
the  antitrust  immunity  sections  of  the  Act  which  will  harmonize  antitrust  and 
transportation  objectives. 

In  conclusion,  Mr.  Chairman,  the  administration  proposal  being  developed  will 
revise  Board  policies  in  the  area  of  entry,  exit,  pricing,  and  antitrust  immunity  in 
an  integrated  way  which  places  increased  reliance  on  competitive  principles  and 
market  forces.  We  expect  it  to  provide  an  improved  regulntory  system  which  will 
benefit  consumers,  through  lower  prices  and  a  wider  variety  of  services — and 
the  public — through  decreased  inflationary  pressures  caused  by  needless 
regulation. 
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Pbepaked  Statement  of  Melvin  A.  Brennee,  Vice  Pbesident,  Marketing 
Planning,  Trans  World  Airlines,  Inc. 

Capacity  agreements  have  been  in  effect  for  31/2  years.  They  represent  one  of 
the  most  successful  experiments  in  regulatory  history.  Literally  overnight,  they 
enabled  air  carriers  to  convert  routes  with  load  factors  in  the  thirties,  to  reason- 
able operations  with  load  factors  in  the  fifties.  They  have  eliminated  the  sheer 
waste  that  was  previously  represented  by  severely  depressed  load  factors.  We 
estimate  that,  in  3  years,  capacity  agreements  have  saved  some  700  million 
gallons  of  scarce  fuel. 

Various  parties  have  from  time  to  time  alleged  certain  abuses — such  as  so- 
called  "dumping"  of  capacity  against  other  carriers.  Not  one  single  allegation  has 
been  found  valid  by  the  CAB. 

Much  of  the  opposition  to  capacity  agreements  has  come  from  a  group  of 
theoretical  economists  who  assure  us  that  we  don't  really  need  agreements  of 
this  sort,  in  order  to  avoid  the  waste  of  excess  capacity.  In  theory,  they  say, 
the  normal  workings  of  economic  forces  would  lead  to  the  proper  relationship 
between  capacity  and  demand. 

Unfortunately,  the  facts  simply  do  not  square  with  these  theories.  In  the 
absence  of  agreements,  the  very  nature  of  our  cost  structure,  and  our  marketing 
characteristics,  will  in  the  long  run  inescapably  lead  this  industry  to  the  opera- 
tion of  more  capacity  than  is  economically  sound,  or  than  is  needed  in  the  public 
interest.  The  establishment  by  the  CAB  of  a  55  percent  load  factor  in  1971  has 
not  changed  this.  The  establishment  of  an  even  higher  load  factor,  as  some  have 
recently  proposed,  would  equally  not  change  this. 

AVe  are  transmitting  to  your  subcommittee  copies  of  testimony,  exhibits  and 
briefs  which  document  the  above  statements.  We  sincerely  hope  that  those  de- 
tailed submissions  will  be  studied  by  your  subcommittee.  In  this  statement,  we 
shall  merely  hiehlight  the  root  cause  of  the  inevitability  of  overcapacity,  if  we 
are  not  permitted  capacity  agreements. 

At  any  given  fare  level  that  may  exist  now  or  in  the  future,  there  is  a  certain 
load  factor  that  we  need,  to  earn  a  reasonable  return.  Right  now,  by  definition, 
that  load  factor  is  55  percent. 

But  equally,  there  is  another  breakeven  load  factor  which  has  not  received 
comparable  attention — at  that  same  fare  level,  there  is  a  much  lower  load  factor 
at  which  a  given  schedule  will  cover  the  variable  costs  of  its  operation,  even 
though  it  would  not  cover  all  fixed  costs,  or  provide  a  return  on  investment. 

Depending  on  equipment  and  route,  the  variable  cost  breakeven  may  be  as 
many  as  15  to  25  percentage  points  lower  than  that  which  is  required  to  cover 
all  costs  and  make  a  reasonable  return.  In  other  words,  if  55  percent  is  the  load 
factor  needed  to  earn  a  reasonable  return,  then  30-40  percent  is  the  load  factor 
range  at  which  an  individual  schedule  will  cover  the  variable  costs  directly  in- 
curred by  that  schedule — the  cost  of  fuel,  oil,  landing  fees,  etc. 

An  airline's  capacity  is  not  decided  in  the  abstract,  in  terms  of  certain  gross 
macro  data  as  to  the  number  of  seat  miles  we  think  it  might  be  nice  to  operate. 
Rather,  our  capacity  is  made  up  of  the  summation  of  a  whole  series  of  individual 
schedule-by-schedule  decisions.  Should  we  continue  operating  this  particular 
schedule  or  cancel  it?  Should  we  start  a  new  trip  on  this  route,  or  refrain  from 
doing  so?  As  we  look  at  these  individual  schedule-by-schedule  decisions,  we  find 
it  impossible  to  make  those  decisions  in  terms  of  whether  the  individual  sched- 
ules are  at  the  desired  55  percent  load  factor. 

If.  for  example,  an  individual  New  York/Los  Angeles  fiight  is  operating  at  say 
a  40  percent  load  factor,  this  would  be  too  low  for  this  trip  to  fully  cover  all 
of  the  fixed  and  overhead  costs  which  reasonably  would  be  allocated  to  it.  But 
this  load  factor  would  nevertheless  be  above  the  level  needed  to  cover  the  direct, 
variable  cost  created  by  this  schedule.  Cancel  the  trip,  and  we  would  save  vari- 
able cost.  But  we  would  not  save  the  fixed  costs  that  had  been  allocated  to  the 
fiight.  Those  costs — such  as  the  rental  cost  of  our  JFK  airport  terminal — would 
continue  essentially  unchanged.  Therefore,  if  that  40  percent  load  factor  trip 
is  more  than  covering  its  variable  cost,  and  making  at  least  partial  contribution 
to  the  support  of  fixed  co.sts,  we  are  better  off  retaining  the  schedule  as  against 
cancelling  it,  and  then  lo.sing  even  the  partial  contribution.  A  55  percent  load 
factor  standard  established  by  the  CAB  cannot  change  this  reality. 


2156 

How  does  a  capacity  agreement  change  this  equation?  With  an  agreement, 
we  can  be  assured  that  the  restraint  we  exercise  in  cancelling  a  marginal  sched- 
ule would  be  reasonably  accompanied  by  the  restraint  of  our  competitors.  Then 
even  the  saving  of  variable  cost  can  be  productive,  because  we  would  not  be 
automatically  turning  revenue  of  even  greater  amount  over  to  a  competitor, 
as  would  happen  with  strictly  unilateral  restraint  on  our  part. 

All  we  have  to  do  is  look  at  the  actual  record  on  the  New  York/Los  Angeles 
route — before  and  after  the  capacity  agreement  was  implemented  in  1971 — to 
see  a  tangible  demonstration  of  the  fundamental  dilema  I  have  just  outlined. 

Table  1  shows  12-month  moving-average  load  factors  for  the  industry  on  this 
route.  In  the  12  months  ending  September  1971— just  before  the  agreement— the 
industry's  load  factor  had  declined  at  38.3  percent. 

Then,  in  the  first  full  year  of  the  agreement  (i.e.,  12  months  ended  September 
1972)  the  load  factor  on  this  route  was  brought  up  to  54.7  percent— a  gain  of 
16.4  percentage  points ! 

There  was  no  difference  in  the  carriers  serving  those  routes  before  and  after 
this  agreement — no  change  in  the  senior  managements  of  these  airlines — no 
change  in  the  individuals  planning  the  scheduling  for  these  three  airlines.  The 
desirability  of  getting  a  higher  load  factor  was  just  as  clear  to  these  manage- 
ments and  to  these  schedule  planners  before  the  agreement,  as  it  was  after  the 
agreement. 

But  before  the  agreement — when  the  carriers  could  not  rationalize  capacity 
jointly — we  were  confronted  with  the  dilemma  described  above.  We  knew  that 
if  one  of  us  cut  back  unilaterally,  without  assurance  that  this  action  would  be 
accompanied  by  our  two  competitors,  we  faced  the  prospect  that  the  revenue  we 
would  lose  to  the  competitors  would  be  greater  than  the  variable  cost  we  would 
have  saved.  Such  unilateral  restraint  would  thus  have  been  counterproductive. 
It  would  have  harmed  the  individual  carrier  exercising  this  restraint,  while 
benefiting  the  competitors  who  did  not  show  restraint. 

As  soon,  however,  as  we  were  able  to  agree  on  joint  restraint,  and  thus  be 
assured  that  our  restraint  would  in  fact  be  mutual  and  therefore  not  counter- 
productive, we  were  able  to  translate  the  desire  to  operate  at  decent  load  factors, 
into  the  reality  of  accomplishing  these  improved  load  factors. 

The  real-world  economic  forces  which  I  have  described  have  always  been 
present  in  this  industry,  and  always  will  be  present.  It  is  the  single  factor 
which,  more  than  any  other,  helps  to  explain  why  this  industry  has  never  for 
any  sustained  period  achieved  an  adequate  rate  of  return. 

Table  2  shows  the  trunk  airlines'  rate  of  return  over  the  past  two  decades. 
In  only  3  years  out  of  the  past  20  did  the  industry  achieve  as  much  as  a  10  per- 
cent return,  and  in  10  of  these  20  years,  the  return  was  less  than  6  percent. 

The  fact  that  the  CAB  did  not  establish  a  formal,  explicit  load  factor  standard 
until  early  1971  did  not  keep  each  airline  from  calculating  its  own  load  factor 
requirement  throughout  this  period. 

It  did  not  require  any  mathematical  magic  for  each  airline  management  to  be 
aware  that  just  a  few  more  points  of  load  factor  would  have  produced  a  doubling 
or  tripling  of  ROI. 

But  that  self-evident  fact  could  not  in  itself  overcome  the  dilemma  T  have 
outlined  with  respect  to  variable  cost  breakeven,  when  looking  at  individual 
schedule-by-schedule  decisions. 

Furthermore,  consider  what  has  happened  since  the  Board  did  establi.sh  its 
load  factor  standard  in  the  spring  of  1971. 

Prior  to  the  onset  of  the  fuel  crisis  (and  the  fuel  allocation  program)  in 
October  1973,  the  industry  had  21/2  years  under  the  CAB  standard,  and  thus 
ample  opportunity  to  attempt  to  achieve  it.  What  actually  happened?  Table  3 
shows  each  trunk  carrier's  load  factor  for  the  year  ended  September  30,  1973, 
just  before  the  fuel  crisis.  In  that  12-month  period,  the  trunks  as  a  whole  had 
only  a  51.3  percent  load  factor.  Eight  carriers  out  of  11  were  still  below  55  per- 
cent, and  seven  were  actually  below  52  percent.  And  this  was  after  the  industry 
had  over  2  years  in  which  to  try  to  reach  the  Board's  standard. 

In  1974,  under  the  initial  impact  of  the  fuel  crisis,  industry  load  factors  did 
briefly  reach  .55  percent.  But  this  was  because  of  fuel  allocation  cutbacks,  not 
because  a  load  factor  standard  had  been  established  three  years  earlier. 
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Indeed,  as  we  look  at  the  most  recent  months  (November/December  1974  and 
January  1975)   we  see  again  a  substantial  decline  in  load  factors   (table  4). 

Again,  the  carriers  don't  need  to  be  reminded  that  there's  a  55  percent  load 
factor  standard.  But  awareness  of  that  standard  does  not  alter  the  fact  that 
individual  schedule-by-schedule  decisions  still  tend  to  be  based  on  variable  cost 
breakeven  considerations,  when  carriers  act  unilaterally. 

It  is  important  to  consider  the  enormous  stakes  involved  in  the  entire  issue, 
with  equipment  of  modern  size. 

Suppose  that,  in  the  absence  of  an  agreement,  we  found  a  few  months  hence 
that  normal  competitive  pressures  have  led  to  the  operation  of  just  one  more 
daily  747  roundtrip  per  carrier  on  the  New  York/Los  Angeles  route  than  would 
be  operated  under  an  agreement.  Here  is  the  type  of  waste  this  one  unnecessary 
added  flight  would  involve :  even  in  terms  of  variable  out-of-pocket  costs,  there 
would  be  roughly  an  additional  $30  million  being  spent  on  this  route,  just  because 
we  no  longer  had  the  ability  to  achieve  restraint  jointly.  Sooner  or  later  that 
economic  cost  would  be  borne  by  the  public.  It  would  show  up  either  in  the  form 
of  fares  higher  than  otherwise  necessary,  or  it  would  show  up  in  the  form  of 
a  debilitated  industry,  unable  to  provide  the  level  and  standard  of  service  the 
public  needs. 

In  terms  of  fuel,  this  one  added  747  daily  schedule  per  carrier  on  this  one 
route  would  unnecessarily  consume  over  40  million  gallons  of  fuel  per  year. 

These  summary  comments  have  only  skimmed  the  surface  of  the  detailed  ma- 
terials we  have  supplied  to  your  Committee.  We  again  express  the  hope  that  your 
Committee  will  review  those  detailed  materials. 
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Table  1 
INDUSTRY  LOAD  FACTORS,  NE^F  YORK/ LOS  ANGELES 


Industry 
12  Months  Ending:  Load  Factor 

A.  Before  Capacity  Agreement 

January  1971  42.2% 

February  1971  41.8 

March  1971  '^0.7 

April  1971  40.0 

May  1971  39.4 

June  1971  38.8 

July  1971  38.5 

August  1971  38.1 

September  1971  38.3 


B.  After  Capacity  Agreement 

October  1971  39.7 

November  1971  41.2 

December  1971  42.7 

January  1972  44.4 

February  1972  45.7 

March  1972  47.6 

April  1972  49.1 

May  1972  50.8 

June  1972  51.9 

July  1972  52.5 

August  1972  53.5 

September  1972  54.7 
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Table  2 
TRUNK  RETURN  ON  INVESTMENT 
1955-1974 


Trunk  Return 

Year 

On  Investment 

1955 

11.9% 

1956 

9.6 

1957 

4.8 

1958 

6.5 

1959 

7.1 

1960 

2.8 

1961 

1.0 

1962 

3.6 

1963 

4.8 

1964 

9.6 

1965 

11.6 

1966 

10.2 

1967 

6.9 

1968 

5.2  • 

1969 

4.4 

1970 

1.8 

1971 

3.7 

1972 

6.0 

1973 

5.9 

1974^) 

9.1 

a)  12  Tionths  ending  3rd  quarter  1974. 
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Table  3 

TRUNK  LOAD  FACTORS 

YEAR  ENDED  SEPTEMBER  30,  1973 


Load 

Carrier 

Factor 

American 

50.7% 

Branifjf 

49.9 

Continental 

48.0 

Delta 

51.2 

Eastern 

55.5 

National 

49.4 

Northwest 

39.5 

Pan  American 

55.8 

TWA 

51.0 

United 

53.3 

Western 

56.5 

Industry  Average 

51.3% 
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Table  4 
RECENT  TRUNK  LOAD  FACTORS 


Month 

November  1974 
December  1974 
January  1975 


Load  Factor 
One  Year  Ago 

56.2% 
57.47o 
55.6% 


Load  Factor 
This  Year 

46.27. 
51.57o 
48.37o 


Change 

-10.0  pts, 

-  5.9  pts, 

-  7.3  pts, 
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TO  THE  CIVIL  AERONAUTICS  BOARD 

INTRODUCTORY  STATEMENT 


The  airline  industry  has  consistently  been  iinable 
to  sustain  adequate  load  factors  to  enable  it  to  realize  a 
reasonable  rate  of  return  on  investment.   While  the  Board  did 
not  explicitly  establish  a  fully  allocated  break-even  load  factor 
standard  until  April,  1971,  there  has  always  an  implicit  break 
even  load  factor.   Prior  to  1971  the  airline  industry  was  unable 
to  maintain  operations  at  the  level  of  the  implicit  break-even 
load  factor  standard,  and  following  1971  the  industry  has  been 
generally  unable  to  reach  the  55  percent  load  factor  standard 
explicitly  estaJalished  by  the  Board  in  The  Domestic  Passenger 
Fare  Investigation,  Phase  6B,  Order  71-4-54,  April  9,  1971.   That 
load  factor  standard  was  achieved  briefly  during  1974,  but  only 
because  of  the  impact  of  the  fuel  crises  and  the  mandatory  fuel 
allocation  program. 
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with  traffic  receding,  the  industry,  in  the  last 
quarter  of  1974  and  the  beginning  of  1975,  has  once  again  seen 
its  load  factors  plunge  below  the  regulatory  standard. 

The  management  of  every  airline  is  certainly  aware 
of  the  fact  that  the  regulatory  load  factor  standard  has  not  been 
achieved  consistently.  They  are  also  aware  of  the  self-evident 
fact  that  the  airlines,  both  individually  and  as  a  group,  would 
be  much  more  profitaJDle  and  healthy  if  a  proper  balance  between 
traffic,  capacity  and  fares  could  be  struck  and  maintained  at  a 
level  enabling  the  industry  to  achieve  the  regulatory  standard. 

A  paradoxical  situation  thus  permeates  the  subject 
matter  of  this  investigation,  the  matter  of  airline  scheduling. 
The  paradox,  simply  stated,  is  that  while  there  is  universal 
recognition  by  those  who  schedule  the  airlines  that  if  load  factors 
were  improved  to  meet  the  regulatory  standard,  all  carriers  would 
benefit;  yet  load  factors  remain  chronically  inadequate.   There 
are  explanations  for  that  paradox,  however,  which  demonstrate 
conclusively  that  capacity  limitation  agreements  are  vehicles 
which  are  essential  to  the  resolution  of  the  chronic  overcapacity 
problem  of  highly  competitive  airline  routes,  especially  during 
the  periods  when  the  chronic  problem  becomes  acute.* 


*  Acute  problems  exist,  for  example,  during  traffic  declines; 
or  following  the  introduction  of  an  aggresively  scheduled  airline  on 
a  given  route;  or  when  gaps  occur  between  the  levels  achieved  by 
competitors  in  the  equipment  modernization  cycle;  or  following 
equipment  modernization  if  traffic  growth  has  not  kept  up  with 
capacity  growth. 
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The  basic  explanations  for  the  paradox  are  twofold: 
First,  airline  schedules  are  not  constructed  on  a  macro  basis, 
but  on  a  micro,  route-by-route  schedule-by-schedule,  basis.   In 
each  micro  scheduling  decision,  the  question  of  whether  to  add  or 
maintain  or  delete  a  given  flight  is  determined  by  the  profit 
impact  of  that  decision  on  the  carrier.   However,  that  profit 
impact  is  measured  not  against  the  fully  allocated  break-even 
load  factor  for  that  flight,  but  rather  it  is  measured  against 
the  incremental  break-even  load  factor,*  for  if  that  load  factor 
is  exceeded  by  the  flight,  the  carrier  will  be  better  off  operating 
the  flight  than  not  operating  it.   The  sum  total  of  those  indi- 
vidual scheduling  decisions,  in  the  normal  course  of  events  in 
a  highly  competitive  environment,  frequently  lead  the  carriers 
to  operate  below  the  fully  allocated  break-even  load  factor  standard. 

The  second  reason  for  the  paradox  is  the  unique 
dilemma  of  transportation  enterprises,  i.e.  the  moment  when 
an  airline's  product  (availeUsle  seat  miles)  is  "manufactured"  is 


*Every  time  a  fully-allocated  break-even  load  factor  is 
established,  either  implicitly  by  the  fare  structure  and  levels, 
or  explicitly,  as  in  Order  71-4-54,  there  is  automatically 
and  simultemeously  established  an  incremental  break  even  load 
factor,  which  is  several  percentage  points  below  the  standard. 
The  incremental  break-even  point  is  the  level  at  which  all  costs 
of  operating  the  given  flight  are  covered,  but  nothing  more  (i.e. 
overhead  costs  are  not  covered) . 
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the  moment  at  which  it  must  be  consumed.   There  can  be  no  stock- 
piling of  ASM's,  and  those  not  consumed  immediately  as  they  are 
produced  suffer  immediate  cind  complete  spoilage.   However,  the 
number  of  ASM's  produced  is  not  the  precise  number  required  to 
handle  the  demand  at  that  moment,  but  instead,  it  is  the  fixed 
number  as  determined  by  the  size  of  the  aircraft  operated.   In 
other  words  there  is  no  flexibility  as  to  the  size  of  the  unit 
of  production.   Thus  the  airlines  cannot  fine  tune  production  to 
demand  and  this  problem  is  further  complicated  by  the  fact  that 
the  frequency  and  volume  of  the  production  process  itself  (i.e. 
the  frequency  of  schedules)  is  the  number  one  selling  point  for 
an  airline,  the  single  most  importauit  factor  that  will  cause  a 
passenger  to  choose  one  airline  over  another  in  a  competitive 
market. 

These  then  are  the  reasons  why  adequate  load  factors 
have  not  been  achieved  on  a  consistent  basis  in  the  airline 
industry,  even  though  competent  airline  managements  know  that 
if  load  factors  could  be  raised  to  the  fully  allocated  break- 
even load  factor  standard  the  economic  health  of  the  carriers 
would  improve. 

Capacity  agreements  provide  carrier  managements 
with  the  only  proven  and  effective  tool  to  cope  with  the  problems 
emd  eliminate  excess  capacity. 
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THE  HISTORY  OF  CAPACITY  AGREEMENTS 

The  chronic  excess  capacity  problem  of  the  airlines 
became  acute  and  dramatic  in  the  1970 's  when  widebodied  aircraft 
were  introduced  just  at  the  time  that  declines  in  traffic  growth 
set  in. 

In  1971,  American  Airlines,  Inc.,  Trans  World  Airlines, 
Inc.  and  United  Air  Lines,  Inc.  entered  into  an  agreement  to  limit 
capacity  in  the  New  York/Newark-Los  Angeles,  New  York/Newark- 
San  Francisco,  Washington/Baltimore-Los  Angeles  and  Chicago- 
San  Francisco  markets.   That  agreement  was  approved  for  a  period 
of  one  year  by  Board  Order  71-8-91.   A  renewal  of  the  agreement 
was  approved  by  Order  72-11-6  for  a  six  month  period. 

The  Board,  in  Order  73-4-98,  approved  discussions 

looking  toward  a  further  extension  of  the  agreement.   The  Board 

there  stated  that  earlier  approvals  of  such  agreements  had  been 

"...  founded  on  short-term  economic  considera- 
tions which,  in  our  judgment,  constituted  a 
major,  but  temporary,  transportation  need 
in  each  case." 
Order  73-4-98,  p. 3,  fn.  4. 

The  Board,  however,  with  a  year  and  a  half  of  actual 

experience  with  capacity  agreements,  stated  as  follows: 

"In  previous  orders  all  of  the  reasons  advanced 
in  opposition  to  capacity  agreements  were  thor- 
oughly addressed,  and,  in  large  measure,  certain 
of  the  basic  arguments  relating  to  the  nature  of 
the  competitive  system  were  accepted  —  principally 
that  unilateral  management  decisions  on  the  level 
of  capacity  offered  are  preferable,  in  the  long  run, 
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to  carrier  agreements  regulating  capacity,  even 
though  such  agreements  would  be  subject  to  plen- 
ary supervision  by  the  Board.   Upon  further 
examination  based  upon  the  actual  operation  of 
the  agreements,  however,  we  have  tentatively 
concluded  that  capacity  agreements  constitute 
a  useful  and  successful  regulatory  device  that 
Ccin  be  employed  pragmatically  in  order  to  help 
achieve,  particularly,  the  rate  of  return  found 
required  by  the  Board  in  Phase  8  of  the  recently 
concluded  Domestic  Passenger-Fare  Investigation 
(DPFI),  Docket  21866.   As  set  forth  in  the  Phase 
8  opinion,  the  Board  is  convinced  that  the 
industry  should  earn,  on  a  consistent  basis, 
an  adequate  rate  of  return  in  order  to  be  in 
a  position  to  maintain  and  improve,  on  the  long 
term,  a  transportation  system  that  will  meet 
the  growing  and  changing  needs  of  the  American 

people.   All  parties  agree  that  while  many  fac- 
tors have  contributed  to  the  industry's  failure 
to  achieve  cin  adequate  rate  of  return,  the 
principal  single  cause  has  been  the  cost  of 
operating  excess  capacity.   Until  capacity  Ceuri 
be  brought  into  a  rational  relationship  with 
demand,  industry  profits  will  not  reach  re- 
quired levels.   Finally,  it  is  clear  that,  as 
all  parties  appear  to  concede,  excess  capacity 
—  the  operation  of  flights  with  unduly  low 
load  factors  in  city-pair  markets  —  is 
generally  of  marginal  or  no  utility  to  the 
traveling  pxiblic. 

"In  Phase  6B  of  the  DPFI  the  Board  foxind  that, 
given  a  consistent  regulatory  fare  policy  based 
upon  standard  load  factors,  carriers  will,  in 
the  long  run,  tend  to  schedule  their  operations 
at  load  factors  which  will  produce  an  adequate 
return  on  investment.   We  continue  to  believe 
that  this  is  sound  long-term  economic  policy. 
However,  the  opinion  recognized  that  the 
industry  is  cyclical  in  nature  and  tends  to 
go  through  long  periods  of  severe  overcapacity. 
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Although  the  domestic  system  load  factor  expe- 
rience improved  measurably  between  1971  and 
1972,  later  data  reveal  that  there  has  been 
a  leveling  off  in  the  improvement,  and  in  some 
markets  load  factors  have  declined.   Moreover, 
if  reported  load  factors,  which  are  based  on 
the  seating  configuration  actually  in  use, 
are  adjusted  for  the  Board's  standard  seating 
configuration  criteria,  the  domestic  system 
experience  of  the  industry  has  failed  to  reach 
even  the  relatively  low  interim  load  factor 
standards.   And,  in  many  markets  service  has 
been  and  cont.inues  to  be  operated  at  unduly 
low  load  factors.   Moreover,  the  domestic 
trunkline  rate  of  return  for  the  twelve 
months  ended  December  1972,  is  plainly 
unreasonably  low  judged  on  any  basis, 
and  significantly  below  the  12-percent 
standard  established  in  Phase  8.   While 
it  may  well  be,  as  the  Department  of 
Justice  suggests,  that  fare  policy  should 
be  allowed  to  perform  its  function  of  bring- 
ing capacity  into  balance  with  demand,  we 
are  concerned  that  this  process  may  be  too 
slow  to  bring  the  industry  back  to  economic 
health  within  a  reasonable  time  frame. 
Moreover,  the  industry  has  suffered  substandard 
earnings  since  1967,  and  continued  failure  to 
achieve  reasonable  earnings  must  inevitably 
damage  the  carriers'  ability  to  provide  the 
American  public  with  high  quality  service 
at  a  reasonable  fare  level. 

'Under  these  circvimstances,  the  Board  intends 
to  use  every  regulatory  tool  at  its  disposal 
to  cause  the  industry  to  achieve,  on  a  system 
basis,  the  load  factor  standards  enunciated 
in  the  DPFI,  and,  simultaneously,  to  correct 
individual  city-pair  market  situations  where 
low  load  factors  indicate  that  capacity  is  in 
excess  of  demand.   We  caution  the  industry 
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concerning  our  seriousness  of  purpose  in  this 
area  and  urge  that  equipment  acquisition 
decisions  must  be  based  on  projected  capacity 
levels  geared  to  achieving  the  prescribed  load 
factor  standards.   This  will  mean  that  in- 
creases in  capacity  should  be  held  below 
increases  in  demand  both  on  a  system  basis 
and  in  respect  to  individual  markets. 

"To  deal  with  overcapacity  in  city-pair  markets, 
we  will  employ  a  number  of  regulatory  tools, 
and  we  will  make  use  of  segment  load  factor 
data  to  identify  such  situations.   Because 
capacity  agreements  can  immediately  correct 
overcapacity  problems  in  individual  competi- 
tive markets,  particularly  those  that  have 
experienced  vuiduly  low  load  factors  (as  they 
ware  able  to  do  in  the  transcontinental 
markets),  it  is  the  Board's  tentative  view 
that,  contrary  to  our  earlier  determinations 
and  as  discussed  above,  such  agreements  pro- 
perly constitute  a  useful  regulatory  tool 
that  should  not  be  discarded  for  theoretical 
reasons.   In  light  of  this  revised  position 
of  the  Board,  carriers  may  wish  to  file 
applications  for  permission  to  discuss 
capacity  agreements  in  other  markets  ..." 
Order  73-4-98,  pages  3-4  (Emphasis  supplied, 
footnote  omitted) . 

In  footnotes  at  page  4  of  that  order,  the  Board  was 
even  more  emphatic  in  its  support  of  capacity  agreements, 
stating  that  it  is  "...  vitally  concerned  that  wasteful  over- 
capacity will  materially  contribute  to  unnecessary  fuel 
consumption  and  the  increasing  energy  crisis;"*  emd  further 


*Note  that  the  Board's  concern  with  the  growing  energy 
problem  and  its  recognition  of  the  role  capacity  agreements 
could  play  in  preventing  the  waste  of  fuel  was  there  expressed 
six  months  before  the  Arab  oil  embargo. 
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stated  that  in  the  "...  discharge  of  its  regulatory  responsibil- 
ities..." the  Board  might  itself  suggest  additional  markets  for 
capacity  agreements. 

Pursuant  to  that  Board  authorization  American,  TWA 
and  United  negotiated  a  two-year  capacity  agreement,  carefully 
tailoring  it  to  the  Board's  guidelines,  and  submitted  it  for 
approval.   The  Board  granted  a  six-month  interim  approval  and 
set  the  matter  for  ^investigation  in  Order  73-7-147. 

On  November  18,  1974  the  Administrative  Law  Judge 
issued  his  Initial  DecisioHr  finding  that  the  transcontinental 
ceipacity  agreement  at  issue  in  this  proceeding  should  be  disapproved 
and   that  future  capacity  agreements  should  be  approved  only  if 
necessary  "...  to  forestall  a  clear  and  present  threat  to  the 
provision  of  air  tramsportation  services  or  to  alleviate  an 
emergency  which  poses  an  immediate  threat  to  the  public  interest 
which  cannot  be  overcome  by  less  anticompetitive  means". 

The  Initial  Decision  is  replete  with  errors  of  fact 
eind  law.   Review  thereof  has  been  granted  by  the  Board  and  the 
matter  is  hereby  briefed  for  the  Board's  consideration. 

POSITION  OF  TWA 
It  is  the  position  of  TWA  that  the  transcontinental 
capacity  limitation  agreement  which  is  directly  here  in  issue 
has  been  demonstrated  to  be  fully  in  the  public  interest.   That 
agreement  "...  is  required  by  a  serious  transportation  need  . . . 
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[and]  in  order  to  secure  important  public  benefits,"  Local 
Cartage  Agreement  Case, 15  CAB  850,  852-853  (1952).   Accordingly, 
that  agreement  should  be  approved  for  its  full  term. 

On  the  broader  issues  in  this  proceeding,  i.e.  those 
concerning  the  desiraJaility  of  capacity  agreements  in  general, 
it  is  TWA's  position  that  in  competitive  market  situations  in 
which  the  competing  carriers  find  it  difficult  or  impossible 
to  reach  the  Board's  load  factor  standard  by  unilateral 
scheduling  practices,  capacity  agreements  can  be  useful  regula- 
tory tools  for  the  Board  and  necessary  devices  for  the  achieve- 
ment by  the  affected  carriers  of  a  sufficient  return  on 
investment. 

"We  do  not  claim  that  all  routes,  or  all 
carriers,  need  capacity  agreements.   But 
where  they  are  needed,  the  alternative 
to  such  agreements  is  a  sustained  prospect 
for  wasted  capacity  and  depressed  load 
factors."   TWA-T-1,  page  3. 
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ARGUMENT 

I 
Capacity  Agreements  Are 

Contemplated  by  the 

Federal  Aviation  Act 


Congress,  in  1938,  due  principally  to  the  excesses  of 
unfettered  competition,  enacted  a  system  of  law  which  vested  the 
Board  with  extensive  powers  to  regulate  the  free  forces  of  competi- 
tion in  the  airline  industry.*  The  Board,  for  example,  was  empo- 
wered specifically  to  regulate  market  entry  (Sections  401  and 
402  of  the  Act)  and  was  also  empowered  to  regulate  rates  and 
fares  (Sections  403,  404,  406,  and  1002  of  the  Act). 

The  very  wording  of  Section  412  of  the  Act  clearly  shows 
that  Congress  contemplated  the  possibility  of  capacity  agreements. 
It  provides,  inter  alia,  that  the  Board  shall  approve  an  agreement 
"for  controlling,  regulating,  preventing,  or  otherwise  eliminating 
destructive,  oppressive  or  wasteful  competition  or  for  regulating 


♦Interestingly,  the  theoreticians  who  are  most  outspoken 
in  their  opposition  to  capacity  agreements,  and  whose  opinions 
are  echoed  in  the  initial  Decision,  generally  oppose  not  only 
capacity  agreements;  they  also  oppose  in  large  measure  the  whole 
scheme  of  regulation  provided  for  in  the  Federal  Aviation  Act, 
including  regulation  of  market  entry  and  rate  regulation, 
trr.  pp.  2224,  2369-2371,  2561,  and  2690).   The  expressions 
of  eibhorrence  of  capacity  agreements  found  in  the  testimony,  e.g. 
of  the  DOT  witnesses,  are  not  reflective  of  existing  law.   On 
the  contrary,  they  are  rooted  in  a  philosophy  which  is  diametrically 
opposed  to  the  sound  regulation  contemplated  by  the  Federal  Aviation 
*\ct,  and  which  favors  instead  unfettered  competition  as  a  cate- 
gorical imperative  in  the  field  of  air  transportation. 
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stops  or  schedules,  and  character  of  service  or  for  other 
cooperative  working  arrangements",  unless  the  Board  finds  such 
an  agreement  to  be  adverse  to  public  interest. 

Congress  also  contemplated  that  agreements  which  are 
contrary  to  the  antitrust  laws  can  be  approved,  for  Section  414 
of  the  Act  specifically  relieves  any  person  affected  by  an  order 
made  under  Section  412  from  the  operations  of  the  "antitrust  laws" 

The  legislative  history  of  the  193  8  Act  shows  clearly 

that  Congress  contemplated  capacity  reduction  agreements  of  the 

type  under  review  in  this  case.   Senator  McClarran,  the  co-author 

of  the  Civil  Aeronautics  Act  of  1938,  stated  in  regard  to  the 

antitrust  immunity  provision  (Section  414): 

"And  in  the  case  of  trade  agreements,  not  only  has 
there  been  provision  for  pooling  agreements  among 
railroads,  but  ever  since  1916  the  Shipping  Act 
has  provided  for  just  such  agreements  as  are 
recognized  in  this  bill,  for  water  carriers  in 
both  domestic  and  foreign  commerce,  and  in  1934 
Congress  extended  such  provisions  to  the  domestic 
contract  carriers.   The  bill  moreover  lays  down 
the  definite  stemdard  that  the  agreements  shall 
not  violate  the  Act  itself,  nor  shall  they  in 
amy  way  be  discriminatory  or  preferential.   Such 
agreements  have  been  regularly  approved  and  dis- 
approved under  the  Shipping  Act  for  21  years,  and 
have  been  dealt  vith  by  the  courts. 

"Thus,  any  relaxation  of  the  antitrust  laws  consists 
not  of  an  exemption  in  any  sense,  but  of  a  change  ... 
from  the  general  statutes  to  the  plenary  control  of 
the  [Board]  acting  according  to  established  principles 
to  faring  about  more,  expeditiously  the  elimination  of 
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wasteful  and  oppressive  practices  and  to  promote 
aind  administer  cooperative  efforts  suited  to  the 
special  needs  of  trzmsportation. "1/  [Emphasis  added] 

Actually,  capacity  reduction  agreements  were  speci- 
fically mentioned  as  falling  within  the  ambit  of  those  types 
of  agreements  for  which  the  antitrust  immunity  was  devised: 

"Other  questions,  however,  remain  which  are 
especially  suited  to  cooperative  action  and  which 
it  is  impossible  to  deal  with  individually.   Many 
of  these  questions  arise  only  in  connection  with 
the  air  carrier  industry.   Many  of  them  demand 
action  even  today.   Some  of  the  problems  that  may 
be  readily  cited  as  pressing  are;   First.  Readjust- 
ment of  schedules  to  the  needs  of  traffic  . . .  Sixth. 
Apportioning  stops  vrtiere  traffic  density  is  light. "2/ 
[Emphasis  added] 

It  is  hardly  surprising,  therefore,  that  the  Board  has 
for  many  years  approved  agreements  that  ran  counter  to  the  anti- 
trust laws  upon  a  showing  of  offsetting  benefits.   The  leindmark 
decision  in  this  area  is  the  Local  Cartage  Agreement  Case  decided 
in  1952.   There  the  Board  set  forth  the  only  proper  standard  by 
which  agreements  with  possible  antitrust  overtones  of  the  type 
referred  to  above  are  to  be  judged: 


1/  Hearings  on  S.2  and  S.1760  before  a  Sxobcommittee 
of  the  Committee  on  Interstate  Commerce,  U.S.  Senate,  75th 
Congress,  1st  Session,  at  pp.  414-415. 

2/     Hearings  before  the  House  Committee  on  Interstate 
and  Foreign  Commerce  on  H.R.  5234,  75th  Congress,  1st  Session, 
at  p.  348.   See  also  Hearings  on  H.  R.  9738,  pp.  305-306, 
Hearings  on  S.2.,  supra  at  p.  74. 
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"Where  an  agreement  has  among  its  significant 
aspects  elements  which  are  plainly  repugnant 
to  established  antitrust  principles,  approval 
should  not  be  granted  unless  there  is  a  clear 
showing  that  the  agreement  is  required  by  a 
serious  transportation  need,  or  in  order  to  secure 
important  public  benefits."   Local  Cartage  Agreement 
Case,  14  CAB  850,  853  (1952). 

Simply  stated,  the  test  that  the  Board  has  consistently 
applied  in  judging  agreements  with  antitrust  overtones  is  whether 
the  antitrust  policies  are  outweighed  "by  a  serious  transporta- 
tion need"  or  "a  need  to  secure  important  public  benefit".   The 
courts  have  accepted  this  test  cuid  recognized  the  Board's  clear 
authority  to  approve  any  Section  412  agreement  with  respect  to 
which  the  answer  to  the  above  question  is,  yes.   See  National 
Air  Carrier  Association  v.  CAB,  141  U.S.  App.D.C.  31,  436  F.2d 
185  (1970). 

The  Administrative  Law  Judge  committed  a  most  serious 
eind  substantial  error  of  law  -  em  error  which  inexorably  led  him 
to  the  wrong  conclusion,  when  he  departed  from  the  time-honored 
Local  Cartage  test  and  estaiblished  his  own  test  for  judging  the 
approvability  of  capacity  agreements.   His  test  is  much  more 
harsh  and  restrictive  than  is  the  standard  established  by  the 
Local  Cartage  Agreement  Case.   The  Administrative  Law  Judge 
expressed  his  own  test  as  follows: 
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"(I)t  is  incumbent  on  the  proponents  of  air 
carrier  capacity  agreements  to  demonstrate  by 
specific  facts  and  arguments  that,  contrary  to 
other  industries,  in  the  air  transportation 
industry  it  i£  in  the  public  interest  that  the 
supply  of  services  be  diminished  through  the 
use  of  these  anticompetitive  agreements. 
They  would  also  have  to  establish  that  no  other 
less  anticompetitive  means  are  available  to  limit 
excess  capacity  and  that  in  the  absence  of  the 
agreements  dire  or  very  serious  and  unavoidable 
harm  to  the  public  interest  inevitably  would  result. 
In  order  to  meet  the  test  of  Section  412,  as  con- 
strued by  the  courts,  it  would  have  to  be  shown 
that  these  agreements  are  necessary  to  forestall 
a  clear  amd  present  threat  to  the  provision  of 
air  transportation  services  or  to  alleviate  an 
emergency  which  poses  an  immediate  threat  to  the 
public  interest  and  which  can  not  be  overcome  by 
less  anticompetitive  means.   A  particularly  strong 
eind  persuasive  showing  would  have  to  be  made  here 
in  view  of  the  serious  and  pernicious  detriment 
to  the  public  interest  the  antitrust  courts  have 
found  in  analogous  agreements . "   Initial  Decision, 
pp.  82-83. 

While  that  test  might  serve  the  cause  of  those  who 
wish  to  see  capacity  agreements  disapproved  at  any  cost,  it 
contains  the  following  two  essential  flaws:  (i)  it  substantially 
departs  from  the  standard  heretofore  applied  in  these  cases, 
j-'g-   that  of  the  Local  Cartage  Agreement  Case,  and  (ii)  if  adopted, 
it  would  emasculate  the  Board's  powers  under  the  Federal  Aviation 
Act. 

Under  the  Administrative  Law  Judge's  extreme  view,  he 
has  been  driven  to  conclude  that  even  if  the  agreement  carriers 
were  experiencing  only  an  overall  2  percent  ROI,  and  even  if 
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they  were  operating  with  39  percent  load  factors,  capacity 
agreements  could  not  be  approved.   (Initial  Decision,  page  84) . 
Indeed,  the  Administrative  Law  Judge's  test  could  apparently 
be  met  only  if  "most  of  our  carriers  were  impoverished  or  bank- 
rupt [for  then]  they  could  not  provide  a  sound  air  transportation 
service."   (Initial  Decision,  p.  85). 

The  Board  is  charged  by  Congress  in  Section  102  of 
the  Act  with,  aimong  other  things,  the  duty  to  foster  sound 
economics  in  air  transportation,  and  with  the  promotion,  encovirage- 
ment,  and  development  of  civil  aeronautics.   In  light  thereof, 
it  would  be  emomalous,  at  best,  if  the  Board  were  to  shackle 
itself  with  the  Administrative  Law  Judge's  test,  under  which  it 
would  have  to  await  the  impoverishment  or  bankruptcy  of  most  of 
the  carriers  whom  it  regulates,  before  granting  approval  of  agree- 
ments providing  for  nothing  more  than  the  elimination  of  excess 
capacity  and  wasteful  competition.   And  that  is  especially  true 
where,  as  here.  Congress  has  made  specific  provision  for  approval 
of  that  very  type  of  agi-eement  in  another  section  of  the  Act. 

The  Administrative  Law  Judge's  test  is  thus  on  a  tangent, 
at  odds  with  the  statutory  language,  and  far  removed  from  the 
body  of  existing  case  law  in  this  area.   The  Board  should  consider 
this  agreement  under  the  stemdard  enunciated  in  the  Local  Cartage 
Agreement  Case.   The  agreement  under  review  more  than  meets  that 
standard. 
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II. 

The  Transcontinental  Capacity  Agreement 
Meets  The  Standard  of  The  Local  Cartage 
Agreement  Case  and  Must  Be  Approved. 

The  transcontinental  capacity  agreement  meets  the 

test  of  the  Local  Cartage  Agreement  Case,  both  because  it  has 

provided  and  will  continue  to  provide  "important  public  benefits", 

and  because  it  has  been  required  and  continues  to  be  requires  "by 

a  serious  transportation  need".   Therefore,  the  agreement  is 

consistent  with  the  public  interest  and  must  be  approved  in 

accordance  with  Section  412(b)  of  the  Act,  which  required  the  Board 

to  "approve  any  such  contract  or  agreement. . .that  it  does  not  find 

to  be  adverse  to  the  public  interest." 

A.   The  Agreement  Will  Provide  Important  Public  Benefits 

It  is  axiomatic  that  the  attainment  of  a  reasonable  rate 

of  return  is  affirmatively  in  the  public  interest.   It  is  likewise 

beyond  question  that  one  of  the  prime  reasons  the  industry  has 

fallen  consistently  short  of  attaining  a  reasonable  rate  of  return 

has  been  the  cost  of  op>erating  excess  capacity. 

Under  the  circumstances,  any  device  or  regulatory  tool 

which  will  materially  aid  the  carriers  in  eliminating  the  unnecessary 

excess  capacity  costs  and  thus  bring  the  carriers  closer  to  attaining 

a  reasonable  return  must  be  considered  affirmatively  in  the  public 

interest.   The  transcontinental  capacity  agreements  are  the  only 

proven  effective  means  of  curing  the  excess  capacity  problem 

within  a  reasonable  time  frame. 

1.   The  Transcontinental  Capacity  Agreements 
Dramatically  and  Rapidly  Improved  the 
Economic  Stability  of  the  Carriers 
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a.   The  Situation  Before  Capacity  Agreements 
Prior  to  the  capacity  agreements  in  late  1971  the 
industry  generally,  and  the  three  agreement  carriers  in 
particular,  experienced  severe  financial  difficulties,  and  the 
situation  had  been  deteriorating  since  1967.   The  following 
chart  depicting  the  industry's  rate  of  return  during  this  period 
bears  this  out: 

TABLE 

DOMESTIC  TRUNKLINE 

OPERATIONS* 

(1967-1971) 


YR. 

IND 

AA 

TWA 

UA 

IND 

1967 

8.9% 

8.8% 

8.0% 

10.4% 

(3.1) 

1968 

5.7 

6.7 

6.1 

6.0 

(6.3) 

1969 

5.3 

7.1 

6.1 

6.7 

(6.7) 

1970 

1.1 

.3 

-3.0 

0.6 

(10.9) 

1971 

3.8 

3.4 

2.8 

2.4 

(8.2) 

percentage  Point  Deviation 
From  12%  Standard 


AA     TW  UA 

(3.2)  (4.0)  (1.6) 

(5.3)  (5.9)  (6.0) 
(4.9)  (5.9)  (5.3) 
(11.7)  (15.0)  (11.4) 
(8.6)  (9.2)  (9.6) 


Source :   Domestic  Trunks  and  PAA 
CAB  Financial  Reports 
CAB  Order  73-7-147,  page  7 
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The  worsening  financial  situation  was  occasioned  by 

a  variety  of  reasons,  including  the  recession  of  1970.   However, 

it  was  recognized  that  the  prime  cause  was  the  added  costs 

attributable  to  the  operation  of  unneeded  and  excess  capacity. 

The  introduction  of  wide-bodied  aircraft  in  1970  complicated  the 

problem  immeasurably  by  creating  an  enormous  quantum  jump  in  the 

size  of  a  unit  of  capacity.   The  Board  has  spoken  on  this  problem 

of  excess  capacity: 

"All  parties  agree  that  while  many  factors  have 
contributed  to  the  industry's  failure  to  achieve  an 
adequate  rate  of  return,  the  principal  single  cause 
has  been  the  cost  of  operating  excess  capacity.   Until 
capacity  can  be  brought  into  a  rational  relationship 
with  demand,  industry  profits  will  not  reach  required 
levels.   Finally,  it  is  clear  that,  as  all  parties 
appear  to  concede,  excess  capacity  —  the  operation 
of  flights  with  unduly  low  load  factors  in  city  pair 
markets  —  is  generally  of  marginal  or  no  utility  to 
the  traveling  public."   Order  73-4-98,  served  April  24, 
1973  in  this  Docket. 

***** 

"There  is  no  dispute  that  capacity  being  provided 
considerably  exceeds  traffic  needs.   In  1967,  the  trunk- 
line  load  factor  was  57.2  percent,  and  the  local-service 
load  factor  was  46.4  percent.   There  is  no  showing  that 
service  was  not  generally  adequate  in  1967.   Nevertheless, 
by  1969  the  trunkline  load  factor  had  dropped  to  50  per- 
cent, and  the  local-service  load  factor  to  42.9  percent. 
For  the  year  ending  September  30,  1970,  the  trunkline 
load  factor  declined  further  to  48  percent.   The  decline 
in  load  factors  reflects  an  increase  in  unused  capacity 
resulting  from  substantial  increases  in  schedule  fre- 
quencies and  aircraft  size."   Order  71-4-5,  at  page  15, 
DPFI-Phase  6B. 

***** 
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of  course,  since  wide-body  aircraft  were  most  suitable 
to  relatively  dense,  long-haul  markets  like  the  ones  here  under 
review,  load  factors  in  such  markets  were  particularly  depressed; 


Load  Factors  in  the  Capacity  Markets  Plunged  to 
Well  Below  Even  the  Depressed  Industry  Average 
Load  Factors 


Domestic 

CHI-SFO 

LAX-NYC 

NYC-SFO 

WAS -LAX 

Trunk 

1967 

57.1% 

51.2% 

46.8% 

52.4% 

57.2% 

1968 

47.9 

42.9 

39.3 

51.3 

53.0 

1969 

48.7 

43.8 

39.9 

47.7 

50.3 

1970 

46.3 

43.0 

40.3 

39.9 

49.3 

1971* 

40.5 

38.3 

34.6 

42.1 

47.6 

*12  months  ended  September  1971 

Source:   DPFI  CAB  Docket  21866-6,  Exh.  BE  6501 
Exh.  TWA  7-10,  21. 

As  seen  above,  load  factors  were  well  below  the  Board's 
55%  load  factor  standard  in  each  of  the  markets  under  consideration 
just  prior  to  the  implementation  of  the  capacity  agreement  in 
October  of  1971.   As  a  matter  of  fact,  the  industry  load  factors 
on  the  four  routes  averaged  only  38%  during  the  twelve  months  be- 
fore the  agreement  took  effect  (Exh.  TWA-1) . 

b.   The  Capacity  Agreement  Resulted  In  A  Dramatic 
And  Sudden  Improvement  In  Load  Factors  and 
Earnings 

Almost  immediately  after  the  agreement  went  into  effect,  the 
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downward  trend  in  the  industry's  load  factor  was  reversed 
dramatically,  and  after  just  5  or  6  months,  the  load  factors 
in  these  markets  rose  by  around  10  percentage  points  (See 
Exh.  TWA-7-10) .   And  by  the  year  ended  June  30.  1973. 
industry  Xoad  factors  on  the  four  routes  averaged  54% 
(Exh.  TWA-1).         "' 

It  cannot  be  seriously  maintained  that  improvements  in 
load  factors  of  this  magnitude  could  have  begun  to  be  realized 
within  this  time  period  absent  an  agreement.   Exh.  TWA-11  points 
this  up  dramatically.   That  Exhibit  compares  load  factor  trends  on 
two  similar  routes:   Chicago-San  Francisco  and  Chicago-Los  Angeles. 
Before  October  1971,  the  load  factors  on  both  routes  were  trending 
downward  in  parallel  lines.   Pre-agreement  Chicago-San  Francisco 
was  only  slightly  higher  in  load  factor  than  Chicago-Los  Angeles 
—  generally  in  the  range  of  2  or  3  percentage  points,   just  prior 
to  the  agreement  (12  months  ending  September  1971)  ,  Chicago-San 
Francisco  had  a  load  factor  of  only  40.5%,  or  2.3  percentage  points 
above  the  38.2%  load  factor  of  Chicago-Los  Angeles.   Then,  in 
October  1971,  Chicago-San  Francisco  was  covered  by  an  agreement; 
Chicago-Los  Angeles  was  not.   The  divergence  of  the  trends  qt  that 
point  speaks  for  itself.   With  an  agreement,  Chicago-San  Francisco 
load  factors  rose  to  annual  averages  in  the  upper  50 's.   Without 
an  agreement,  Chicago-Los  Angeles  stayed  below  45%.   (in  the  twelve 
months  ended  June  30,  1973,  the  agreement  route  Chicago-San  Fran- 
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Cisco  had  a  load  factor  of  57.7%  —  14.1  percentage  points  higher 
than  the  still  depressed  43.6%  on  the  non-agreement  route  of 
Chicago-Los  Angeles.   Exh.  TWA-10  and  11) . 

Given  the  similarity  of  these  two  routes,  the  comparative 
results  after  September  1971  constitutes  a  "laboratory"  demonstra- 
tion of  the  efficiency  of  an  agreement. 

More  generally,  the  comparison  between  the  load  factor 
trend  for  TWA  on  the  capacity  agreement  routes,  versus  the  rest  of 
its  domestic  system,  is  shown  in  Exh.  TWA-12.   That  Exhibit  also 
forcefully  demonstrates  the  efficiency  of  the  agreement: 

(1)  In  the  twelve  months  ending  September  1971  — 
just  before  the  agreements  —  the  four  routes  later 
covered  by  agreement  had  sunk  to  a  TWA  load  factor  of 
36.5%  (Exh.  lWA-12,  page  3) .   These  routes  were  then 
10.9  percentage  points  below  the  47.4%  which  TWA  had 
on  the  balance  of  its  system  (Exh.  TWA-12,  page  2) . 

(2)  The  agreements  on  those  four  routes  enabled  TWA 
to  raise  its  load  factor  on  those  routes  to  53.7%  in 
the  year  ended  June  30,  1973.   This  represented  a  gain 
in  these  routes  of  17.2  percentage  points. 

(3)  In  the  same  period  of  time,  the  balance  of  TWA's 
system  —  not  having  agreements  —  improved  by  only  4.3 
percentage  points  —  to  a  load  factor  of  51.7%. 
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(4)   Thus,  thanks  to  the  agreements,  the  four  covered 
routes  shifted  from  a  position  10.9  percentage  points 
behind  the  rest  of  TWA's  system,  to  a  position  2.0 
percentage  points  ahead. 
Consequently,  whether  we  look  to  Chicago-Los  Angeles  as  a  non- 
agreement  "control  test",  or  whether  we  look  at  the  non-agreement 
balance  of  TWA's  own  system,  the  enormous  load  factor  benefits  of 
the  agreements  are  especially  evident  and  dramatic. 

Of  course^^ improvement  in  load  factors  in  and  of  itself 

is  not  too  meaningful  in  aiding  the  industry  to  reach  that  rate 
of  return  which  the  Board  has  found  required  unless  it  translates 
into  an  increase  in  earnings.   In  this  case  the  elimination  of 
excess  capacity  did  indeed  result  in  substantial  cost  savings. 
TWA  estimated  that  operating  costs  of  almost  $34  million  have  been 
saved  annually  as  a  result  of  this  agreement  —  and  this  is  an 
extremely  conservative  estimate  (See  Exh,  TWA-6  and  TWA-T-1,  page 
2) .   Significantly,  no  party  to  this  case  took  issue  with  this 
estimate.   Another  indication  of  the  fact  that  the  agreement  had 
a  significant  beneficial  impact  on  earnings  is  a  comparison  of 
bottom  line  results  for  the  three  carriers  before  and  after 
the  agreement  went  into  effect: 
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OPERATING  PROFIT  OR  (LOSS)  -  DO^g:STIC  OPERATIONS 

AA  TW  UA 

12  Months  Bnding  September  1971   $(9,719)     $(45,542)    $(2,807) 

12  Months  Ending  September  1972    31,606       47,838     71,695 

Source:   CAB  -  Air  Carrier  Financial  Statistics 

Certainly  one  of  the  principal  contributing  factors 
to  this  dramatic  improvement  in  earnings  was  the  capacity  agree- 
ment. 

In  this  connection,  it  must  be  borne  in  mind  that 
these  are  markets  that  comprise  over  7%  of  the  domestic 
trunkline  industry's  total  RPM's.    Consequently,  it  goes  without 
saying  that  the  significant  improvements  in  load  factors  and  ear- 
nings which  have  occurred  as  a  result  of  the  agreement  have  mater- 
ially helped  the  industry  to  move  toward  the  Board's  55%  load 
factor  standard  and  that  rate  of  return  on  investment  which  the 
Board  found  was  required.   In  summary,  experience  under  the 
capacity  agreement  demonstrates  beyond  all  doubt  that  the  Board's 
tentative  conclusion   found  at  page  3  of  Order  73-4-98,  was 
absolutely  correct: 

"...  [C]apacity  agreements  constitute  a  useful 
and  successful  regulatory  device  that  can  be 
employed  pragmatically  in  order  to  help  achieve, 
particularly,  a  rate  of  return  found-  required 
by  the  Board  in  Phase  8  of  the  recently  con- 
cluded Domestic  Passenger  Fare  investigation 
(DPFI) ,  Docket  21866." 


♦Source:   Agreement  Carrier  filings  in  Docket  22908 
CAB  Air  Carrier  Traffic  Statistics 
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We  respectfully  submit  that  the  foregoing  considerations 
alone  require   approval  of  the  capacity  agreement  for  its  full 
term  and  the  further  finding  that  capacity  agreements  generally 
are  a  useful   and  successful  regulatory  device. 

Significantly,  the  Administrative  Law  Judge   himself 

went  to  great  pains  to  point  out  that  the  capacity  agreements 

did,  in  fact,  improve  load  factors  and  earnings,  as  the  Board 

previously  had  tentatively  concluded.   (See  Initial  Decision, 

pages  32,  et.  seq. ) .   However,  he  dismissed  this  issue  of  obviously 

critical  importance  as  having  no  decisional  significance: 

"Actually  this  increase  [in  load  factors  and 
earnings]  is  a  perfectly  natural  result  of  decreasing 
the  number  of  flights.   The  agreements  were  designed 
by  the  carriers  and  approved  by  the  Board  for  that 
purpose."   Initial  Decision,  p.  38. 

TWA  respectfully  submits  that  the  fact  that  a  substantial 
accumulation  of  experience  demonstrates  that  the  transcontinental 
agreements  substantially  and  suddenly  improved  load  factors  and 
earnings,  moved  the  carriers  (and,  hence,  the  industry)  closer  to 
the  Board's  load  factor  standard  for  rate  making  purposes,  and 
generally  contributed  to  a  financially  more  stable  industry,  thereby 
achieving  the  purpose  for  which  they  were  approved  by  the  Board, 
is  of  enormous  decisional  significance. 

The  improved  carrier  efficiency  and  consequent  improved 
.arrier  profitability  derived  from  the  transcontinental  capacity 
agreement  will  also  redound  to  the  public's  benefit  through  lower 
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fares,  a  factor  which  the  Administrative  Law  Judge  suminarily 

discounted.   The  Bureau  of  Operating  Rights  best  sununed  up 

this  point  at  pages  2  and  3  of  its  December  9,  1974,  petition 

for  review  filed  in  this  docket: 

"The  Judge  was  in  error  in  dismissing  this 
argument  as  being  "entirely  speculative" (I .D.  p.  41). 
The  elimination  of  excess  capacity  not  needed  to 
convenience  the  traveling  public  will  be  reflected 
in  the  cost  base  used  by  the  Board  in  computing  fares. 
Vfhile  we  recognize  that  the  Board  does  not  allow  costs 
for  flight  operations  conducted  at  a  system  load  factor 
of  less  than  55  percent,  the  cost  base  from  which  fares 
are  calculated  could  include  the  cost  of  operations  in 
individual  markets  (especially  the  transcontinental 
markets)  conducted  at  substantially  less  than  a  55  per- 
cent load  factor  as  long  as  overall  system  experience 
exceeds  55  percent.   Consequently  over  time,  the  cost 
savings  which  result  from  capacity  agreements  will 
result  in  lower  fare  levels  than  would  otherwise  prevail 
absent  capacity  agreements.   Clearly,  cost  savings  of 
the  range  forecast  in  this  case  —  with  a  potential 
reduction  in  expenses  of  $116  million  for  the  three 

transcontinental  agreement  carriers   will  have  a 

significant  impact  on  future  fares." 

Other  important  public  benefits  have  resulted  from 

the  agreement . 

2 .   Substantial  Savings  of  Fuel  Have  Been  Realized 

As  a  result  of  the  transcontinental  agreement,  25,000 

unnecessary  landings  and  take-off's  per  year  have  been  eliminated, 

or  30  million  plane  miles  and  five  billion  seat  miles.   This  means 

that  135  million  gallons  of  jet  fuel  have  been  saved  annually  as 

a  direct  result  of  the  capacity  agreements. 
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This  fuel  savings  dwarfs  the  savings  in  fuel  that 
the  Board  has  effected  in  all  of  its  various  suspension  orders, 
etc.,  combined  since  the  fuel  crisis  arose. 

Fuel  conservation  is  clearly  in  the  public  interest,  and 
it  is  further  in  the  public  interest  to  utilize  available  fuel 
efficiently.   Accordingly,  the  fuel  savings  made  possible  by  capacity 
agreements  are  very  important.   Those  fuel  savings  both  before  and 
after  the  institution  of  the  fuel  allocation  program  are  reviewed 
below. 

The  fuel  saving  figure  of  135  million  gallons  per  year  in 
the  agreement  markets  is  real,  and  no  one  has  challenged  it.    The 
agreement  carriers,  all  of  whom  were  losing  heavily,  entered  into 
the  agreements  out  of  an  overriding  and  pressing  concern  to  immediately 
and  effectively  improve  their  system  bottom-line  results .   They  did 
not  have  a  self-destructive  desire  to  forego  an  immediate  improvement 
in  earnings  in  order  to  use  the  agreement  as  a  weapon  with  which  to 
club  their  competitors  in  non-agreement  markets.   And  in  the  latter 
connection,  as  demonstrated  previously,  the  agreement  carriers  did 
all  realize  systemwide  substantial  financial  improvements.   Further- 
more, as  shown  in  section  V  of  this  brief,  the  agreement  carriers 
exercised  considerably  more  restraint  during  the  life  of  this  agree- 
ment in  adding  capacity  in  non-agreement  markets  than  did  the  rest 
of  the  industry,  and  in  fact,  the  agreement  carriers  grounded 
entire  fleets  of  aircraft. 


*  Actually  the  Bureau  of  Operating  Rights'  estimate  is  slightly 
in  excess  of  135  million  gallons  (BOR-D,  E,  I,  SJ . 
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In  view  of  those  factors,  there  can  be  no  legitimate 
challenge  to  the  135  million  gallon  annual  savings  figure,  as 
being  the  amount  actually  realized  by  the  agreement  carriers. 

The  Administrative  Law  Judge  attempted  to  discredit  the 
estimate  because  "these  carriers  increased  their  usage  on  other 
scheduled  routes,  in  charter  services,  and  in  multi-stop  flights  on 
the  agreement  routes."   Initial  Decision,  page  104.   His  findings  in 
that  regard  are  erroneous.   This  matter  of  alleged  "dumping"  is 
discussed  in  section  V,  infra . 

A  question  has  arisen  whether  the  agreement  will  continue 
to  serve  the  public  interest  by  conserving  fuel  in  view  of  the 
present  fuel  allocation  program,  which  essentially  restricts  fuel 
consumption  to  1972  levels.   The  Administrative  Law  Judge  said 
that  no  savings  will  result  because  the  carriers  have  used  all  of 
the  fuel  allocated  to  them,  "and  so  far  as  we  know,  they  will  con- 
tinue to  do  so."   Initial  Decision,  page  104.   Recent  data  place 

* 
doubt  on  that  observation. 

More  importantly,  however,  the  Administrative  Law  Judge 

ignored  the  corresponding  consideration  to  fuel  conservation,  i.e., 

the  public  interest  in  utilizing  scarce  resources  as  efficiently  as 

possible.   Capacity  agreements  clearly  serve  to  increase  the 

efficiency  of  fuel  usage  in  a  period  of  fuel  scarcity. 


*  See,  for  example,  TWA's  December  27,  1974,  Reply  in  Docket 
25990  at  pages  3-5. 
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The  need  to  conserve  fuel  has  been  recognized  by  all. 
See,  for  example,  Orders  74-7-105  and  particularly  Order  75-1-140 
at  pages  4-7.   And  the  Board  has  specifically  recognized  that 
efficient  utilization  of  fuel  is  most  definitely  in  the  nation's 
best  interests  (Order  74-7-105  and  75-1-140) . 

It  goes  without  saying  that  the  transcontinental  capacity 
agreement  contributes  substantially  to  a  more  efficient  use  of  jet 
fuel. 

The  four  transcontinental  agreement  markets  are  among  the 
most  highly  competitive  markets  in  the  country.   If  there  were  no 
agreement  today,  the  level  of  service  would  increase  toward  the 
inefficient  levels  prevailing  just  prior  to  the  capacity  agreement. 
Given  the  fact  that  load  factors  today  in  the  agreement  markets  have 
declined  well  below  the  target  levels  (See  II,  B,  below) ,  additional 
flight  operations  in  these  markets  would  represent  the  quintessence 
of  fuel  inefficiency. 

In  short,  this  agreement  eliminates  inefficient  and 

extravagant  utilization  of  fuel  supplies.   This  agreement  is  precisely 

the  kind  of  measure  the  Board  referred  to  in  Order  75-1-140: 

"The  Board  also  has  a  responsibility  to  consider 
measures  proposed  by  the  carriers  to  eliminate 
superfluous  and  extravagant  utilization  of  fuel  supplies." 
Order  75-1-140,  page  5. 

One  last  point  warrants  mention.   The  question  of 

fuel  serves  to  highlight  the  inappropriateness  of  the 


-29- 


2195 


Administrative  Law  Judge's  test  for  approvability  of  agreements 
having  anti-trust  overtones. 

The  energy  problem  is  one  of  tremendous  national  import. 
Here  we  have  an  agreement  which  eliminates  "superfluous"  and 
"extravagant"  utilization  of  fuel  supplies  to  the  tune  of  135 
million  gallons  per  year.   Yet,  this  significant  benefit  is 
insufficient  to  warrant  approval  under  the  unreal  test  formulated 
by  the  Administrative  Law  Judge. 

3 .   The  Capacity  Agreement  Has  Reduced 

Airport  Congestion  and  Noise  Pollution 
By  Eliminating  25,000  Unnecessary 
Landings  And  Take-Of f s . 

As  shown  in  TWA  4,  the  capacity  agreement  resulted  in 

the  elimination  of  over  25,000  landings  and  take-offs  annually. 

Such  a  reduction  of  unnecessary  aircraft  movements  at  this 

nation's  largest  hubs  represents  the  most  significant  and 

dramatic  step  in  the  reduction  of  airport  congestion  since  the 

problem  surfaced.   For  example,  it  is  probable  that 

the  reduction  in  unneeded  aircraft  schedules  under  this  single 

agreement  did  more  to  relieve  congestion  at  the  principal  airports 

at  New  York,  Chicago,  and  Los  Angeles  than  the  Board's  overall 

satellite  airport  program  affecting  those  cities.   Consider  in 

this  context  the  Board's  decision  in  the  Service  to  White  Plains  Case 

O  der  69-8-28,  August  5,  1969.   There,  the  principal  reason  for 

instituting  the  case  was  to  relieve  congestion  at  New  York  airports 
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(See  page  5  et  seq. ,  of  Order  69-8-28) .   Yet,  in  practical 

effect  the  capacity  agreement,  with  the  elimination  of  over  7,500 

annual  landings  and  take-offs  at  New  York  (TWA-4,  page  2) ,  was 

10  times  more  effective  in  relieving  congestion  at  New  York  — 

American  presently  provides  one  round  trip  between  Islip  and 

Chicago. 

Significantly,  the  Board  in  its  decision  in  Phase  6B 

(Load  Factor)  of  DPFI  addressed  itself  specifically  to  the  public 

interest  aspects  of  overscheduling  and  its  impact  on  congestion 

and  noise  pollution: 

"A  system  of  regulation  which  encourages  excessive 
capacity  would  be  patently  adverse  to  the  public 
interest,  not  only  because  of  economic  factors, 
but  also  because  we  cannot  ignore  the  effects 
of  excess  flight  scheduling  on  congestion  and 
on  air  and  noise  pollution." 
Order  71-4-54,  page  6. 

*    *    *    *    * 

"Furthermore,  we  must  give  consideration  to  the 
fact  that  excess  capacity  and  particularly  over- 
scheduling  aggravates  congestion  of  both  airways 
and  ground  facilities  and  adds  to  noise  and  air 
pollution." 
Order  71-4-54,  page  24. 

In  view  of  the  foregoing,  and  given  the  fact  that 
airport  congestion  represents  one  of  the  most  serious  problems 
confronting  the  industry  and  the  nation,  the  magnitude  of  the 
rv^duction  in  unnecessary  schedules  here  involved  must  be  given 
great  weight  when  deciding  whether  the  capacity  agreement  warrants 
approval . 
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B.   The  Agreements  Are  Required  By  A 

Continuing  Serious  Transportation  Need. 

The  capacity  agreement  was  required  by  a  serious 
transportation  need  when  the  Board  originally  approved  it  in 
1971  and, if  anything,  the  need  for  the  agreement  is  greater  today 
than  it  was  then. 

We  are  in  a  serious  economic  recession,  yet,  costs 
are  still  soaring,  particularly  fuel  costs  which  impact  directly 
on  airline  economics;  and  the  costs  of  fuel  will  skyrocket  with 
the  import  levy.   Traffic  has  stagnated,  and  actually  declined  in 
several  recent  months.   Load  factors  are  on  a  rapid  decline,  and 
are  now  well  below  the  Board's  load  factor  standard.   The  carriers 
are  reporting  major  losses  or  substantial  declines  in  profits, 
and  to  top  it  off,  most  informed  sources  agree  that  it  will  get 
a  lot  worse  before  we  see  any  improvement,  and  that  1975  could  be 
one  of  the  worst  years  in  aviation  annals. 

Traffic  Is  Down  and  The  Future  Prospects  Are  Dim 
The  Administrative  Law  Judge  was  grieviously  misled  by 
the  non-aviation  prognosticators  who,  in  their  attempts  to  down- 
grade the  need  for  capacity  agreements,  opined  that  the  industry 
was  poised  on  the  threshold  of  a  dramatic  upturn  in  traffic: 

"The  expert  testimony  in  this  proceeding  led 
to  the  conclusion  that  passenger  traffic  will  soon 
start  a  sustained  upsurge."   Initial  Decision,  page  72. 
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In  point  of  fact,  the  opposite  has  occurred,  which 
is  hardly  surprising  due  to  the  current  state  of  the  economy, 
and  the  future  prospects  for  the  near  terra  are  bleaker: 


Recent  Growth  Trends 
Domestic,  Trunkline  Traffic 
(%   Increase  over  corresponding 
Month  of  Year  Before) 

1974  '         Growth 

March  +8.3% 

April  +5.6% 

May  +4.6% 

June  +  3.0% 

July  0 . 0% 

August  +1.0% 

September  -(0.6) 

October  -(0.2) 

November  -(7.0) 

Source:   Forms  41 


Growth  Trend 

Domestic,  Trunkline  Traffic 

(Yearly  growth) 

Growth 

1972  over  1971  10.6% 

1973  over  1972  6.5% 

1974  over  1973  2.2% 

Source:   Forms  41 


Load  Factors  Are  Declining 

As  shown  in  TWA-21  over  the  last  two  decades  load  factors 
on  domestic  trunk  line  operations  have  declined,  and  while  there  was 
a  slight  improvement  in  load  factorsin  1972  over  1971,  in  the  spring 
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of  1973  load  factors  started  back  down  and  by  the  end  of  the 

year  load  factors  were  below  those  of  the  preceding  year  (51.9%  in 

December  1973  versus  52.4%  in  December  1972)  despite  the  fact 

that  the  industry  was  in  the  process  of  cutting  frequencies  due 
to  the  fuel  crisis. 

During  the  first  half  of  1974  When  the  fuel  crisis  was 
most  acute,  load  factors  for  the  first  time  reached,  and  in  some 
months,  surpassed .55%.   However,  as  the  recession  lapsed  into  a 
depression,  load  factors  started  back  down.   For  example,  in 
November  of  1974,  industry  load  factors  were  46.2%,  fully  10 
percentage  points  below  November,  1973,  and  4.1  percentage  points 
below  the  pre-fuel  allocation  month  of  November,  1972.   Stated 
differently,  load  factors  for  the  industry  are  trending  substantially 
below  the  load  factor  standard  the  Board  established  for  rate  making 
purposes . 

Of  course,  as  the  depression  continues,  load  factors 
can  be  expected  to  worsen. 

What  is  even  more  alarming  than  the  above  traffic  and 
load  factor  trends,  is  the  amount  of  equipment  delivered  or 
scheduled  for  delivery  during  the  1974/1975  period  by  the  trunkline 


*  Load  factors  have  not  only  fallen  off  generally,  they  have 
recently  fallen  sharply  in  the  capacity  agreement  markets.   During 
December,  1974,  the  industry  loed  factor  for  the  4  capacity  markets 
combined  dropped  below  47%  from  the  mid-fifties  experienced  during 
most  of  the  year. 
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industry:  by  our  tabulation  70  tri-jet  wide  bodies  and  58 
narrow  bodies.   At  historical  utilization  levels,  these  aircraft 
could  produce  an  additional  8.3  billion  industry  ASM's,  thus 
compounding  an  already  serious  problem.*   This  potential  added 
capacity  represents  approximately  11%  of  existing  trunkline  capacity; 
but,  as  seen,  traffic  is  currently  growing  at  a  much  lesser  rate. 

What  all  this  portends  is  a  serious  financial  crisis  for 
the  industry  in  1975.   TWA  already  is  feeling  the  full  brunt  of 
this  crisis,  due  principally  to  the  international  situation  where 
fuel  costs  well  exceeded  those  domestically,  and  where  traffic  is 
exceptionally  sensitive  to  economic  downturns.   For  example,  TWA 
incurred  a  system  loss  of  over  $45  million  before  taxes,  or  a 
detrimental  swing  of  about  $84  million  over  1973. 

However,  the  impact  of  the  recession  aid  the  government 
levies  on  oil  will  surely  have  a  continuing  and  increasingly  adverse 
impact  on  domestic  operations.   For  instance,  TWA's  4th  quarter 
1974  losses  exceeded  our  4th  quarter  1973  domestic  losses  by  $9.5 
million. 

As  seen,  this  is  no  time  to  discard  a  capacity  agreement 
which  has  worked  well  in  the  past.   The  Board  will  need  to 
use  every  available  tool  at  its  disposal  during  the  next  several 


*   It  should  be  noted  that  the  carriers  have  been  deferring  deliveries 
on  equipment  ordered  long  before  in  order  to  soften  the  problems  of 
capacity  surpluses.   Therefore,  undoubtedly  a  lot  of  the  equipment 
presently  scheduled  for  delivery  in  1974/1975  had  already  been 
deferred. 
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to  aid  the  carriers  in  their  efforts  to  remain  viable,  and  to 
eliminate  extravagant  and  superfluous  fuel  useage.   The  capacity 
agreement  is  such  a  tool. 
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III 

The  Record  is  Devoid  of  Any  Alternatives 
To  Capacity  Agreements  As  A  Method  To  Bring 
capacity  Into  Line  With  Demand  Within  A 
Reasonable  Time  Frame. 

The  Administrative  Law  Judge,  agreeing  with  the  theories 
advanced  by  the  consultants  testifying  for  the  Department  of  Trans- 
portation, concluded  that  capacity  agreements  are  unnecessary  because 
the  load  factor  standards  adopted  in  the  DPFI  will,  in  and  of  them- 
selves, curb  excess  capacity.   Th^  Judge  stated  in  that  regard: 

"I  am  thoroughly  pursuaded  by  the  evidence  in 
this  record  that  if  the  carriers  become  con- 
vinced that,  come  what  may,  the  Board  will 
really  adhere  to  the  load  factor  standards  it 
has  adopted  in  the  DPFI  and  give  these  standards 
time  to  accomplish  what  they  were  designed  to 
do,  the  carriers  can  and  will  unilaterally 
reach  optimum  levels  of  capacity,  without  capa- 
city agreements."   initial  Decision,  page  51 

The  same  theory,  i.e. ,  that  the  imposition  of  or  adjustment 
to  a  load  factor  standard  is  a  preferred  substitute  for  capacity  agree- 
ments, was  stated  by  the  DOT  in  its  exhibits  in  this  case  as  follows: 

"The  proposal  outlined  by  the  Department  . . . 
[of  Transportation,  i.e. ,  to  raise  the  break- 
even load  factor  standard  in  long-haul  mar- 
kets] would  achieve  the  agreements'  alleged 
benefits  without  the  Board's  further  involve- 
ment in  (indirect)  control  of  the  industry 
and  without  the  anticompetitive  effects  on 
efficiency  of  operations  and  service  to  the 
public."   Ex.  DOT-RT-10,  page  6 

The  assertions  of  both  the  Judge  and  the  DOT  suffer  from 
the  fundamental  flaw  that  they  ignore  the  hard  realities  of  the  ex- 
cess capacity  problem  in  this  industry. 
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The  term  "excefls  capacity"  is  not  a  subjective  concept. 
It  does  not  mean  simply  that  there  are  more  planes  flying  more 
ASM's  than  the  carriers,  or  the  Administrative  Law  Judge,  or  the 
DOT  would  wish  to  see.   capacity  is  "excess"  precisely  because  it 
is  capacity  operated  over  and  above  that  level  required  to  produce 
the  optimum  load  factor.   Optimum  load  factors  reflect  operations 
at  the  fully  allocated  break-even  load  factor  standard  (whether 
that  standard  be  implicit  or  explicit) . 

Thus,  even  load  factors  of  60%  could  reflect  a  problem 
of  "excess  capacity"  if  the  break-even  load  factor  standard  were 
more  them  60%.   That  is  precisely  why  the  carriers  on  the  New  York- 
San  Juan  route  were  compelled  to  enter  into  a  capacity  agreement, 
despite  the  fact  that  for  the  11-month  period  immediately  preceding 
the  agreement,  they  had  an  average  load  factor  of  approximately  60%. 
(Initial  Decision,  page  32.) 

Since  the  essence  of  the  problem  is  that  capacity  is  "excess' 

in  relation  to  the  "standard",  it  defies  logic  to  assert,  as  does 

the  Initial  Decision,  that  the  existence  of  the  standard  will  cure 

the  problem.   It  is  even  more  illogical  to  assert,  as  has  DOT,  that 

raising  the  standard  will  cure  the  problem.   That  approach  is 

"...like  saying  that  if  a  high  jumper  cannot  clear 
the  bar  at  seven  feet,  the  way  to  solve  his  problem 
is  to  raise  the  bar  to  eight  feet."   Ex.  TWA-T-1, 
page  19 
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As  demonstrated  in  Exhibit  TWA-22,  industry  load  factors 
through  1973  never  got  close  to  the  Board's  explicit  standard,  and 
while  the  standard  was  reached  briefly  in  1974,  it  was  only  because 
the  industry  was  operating  under  the  constraints  of  the  mandatory 
fuel  allocation  program.   With  increased  availability  of  fuel  and 
declining  traffic  in  the  last  quarter  of  1974  and  the  beginning  of 
1975,  load  factors  are  trending  downward  from  the  standard  again  at 
an  alarming  rate. 

As  previously  demonstrated  in  Part  II  of  this  brief,  capa- 
city agreements  work,  and  where  excess  capacity  is  acute,  nothing 
else  does.   Clearly,  unilateral  scheduling  does  not  cure  the  prob- 
lem, for  if  it  did  the  industry  would  not  have  labored  under  the 
consistently  si±>standard  load  factors  which  it  has.   clearly,  also, 
the  mere  existence  of  an  explicit  load  factor  standard  does  not  cure 
the  problem  —  it  simply  defines  it.   So  also,  raising  the  load 
factor  standard  will  not  care  the  problem,  for  it  is  probable  that, 
an  even  greater  amount  of  capacity  would  be  excess  to  the  new  standard 

Even  the  DOT'S  primary  witness  in  this  proceeding  conceded 


that: 


"For  the  purpose  of  reducing  excess  capacity,  lowering 
fares  [i-e- /  raising  the  break-even  load  factor  stan- 
dard] is  a  preferred  [by  DOT]  substitute  that  will  not 
have  an  immediate  salutary  effect  on  the  rate  of  return 
the  carriers  are  receiving  on  their  investment."   Tr., 
page  2677  (emphasis  supplied) 
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Yet,  the  witness  for  the  Department  of  Justice  correctly  noted 
that  if  carriers  have  unsatisfactory  load  factors  and  unsatis- 
factory earnings,  the  objective  of  the  civil  Aeronautics  Board 
should  be  to  increase  both.   (Tr.,  pages  2448-2449.) 

On  the  basis  of  the  record  in  this  proceeding,  it  must 
be  concluded  that  the  only  proven,  effective  method  to  eliminate 
excess  capacity  and  improve  carriers'  unsatisfactory  earnings,  is 
the  method  of  capacity  agreements. 

The  Initial  Decision  Ignored  Real  Problems 
Which  Make  Unilateral  Attainment  Of  Adequate 
Load  Factors  Difficult,  And  Sometimes  impos- 
sible. 

Excess  capacity  in  the  airline  industry  is  the  result  of 
many  factors,  described  at  length  in  the  direct  and  rebuttal  testimony 
of  IWA  in  this  proceeding. 

As  noted  in  the  initial  Decision,  page  55: 

"It  is  true  that  in  a  static  condition,  over  a  period 
of  time,  that  dominant  carrier  who  has  the  largest 
share  of  capacity  in  a  particular  market  normally  will 
enjoy  an  even  larger  share  of  patronage  in  the  market." 

IWA's  witness  has  noted  further  that: 

"Even  if  there  were  no  S-Curve  factor  at  all,  and  even 
if  there  were  no  'prisoner's  dilemma  at  all,  there 
would  still  be  the  tendency  for  airlines  to  add  sched- 
ules (or  refuse  to  cancel  them)  based  on'  incremental 
costs,  and  hence,  in  the  absence  of  capacity  agreements, 
there  will  be  constant  pressure  for  load  factors  to 
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drop  below  [or  remain  below]  a  (fully  allocated) 
profitable  level."  Ex.  TWA-RT-1,  page  3 

The  Board  has  also  recognized  that  fact: 

"Unfortunately,  excessive  capacity  has  not  gen- 
erally proven  amenable  to  instant  correction  by 
the  reduction  [unilaterally]  of  schedules,  since 
under  conditions  of  competition  it  is  frequently 
more  profitable  for  a  carrier  to  operate  schedules 
at  lower  load  factors  than  to  ground  a  portion  of 
its  aircraft  fleet,  suffer  a  concomitant  loss  of 
utilization  and  an  increase  in  unit  cost,  and 
lose  traffic  to  the  competitor  who  maintains  his 
schedule."   DPFI,  (Phase  5),  Order  72-12-18,  page  52. 

The  problem  of  airline  scheduling  is  also  complicated 
immeasurably  by  the  un flexibility  of  the  sizes  of  the  units  of 
capacity  which  airlines  must  use.   This  factor  alone  makes  the 
attainment  of  reasonable  load  factors  on  some  routes  impossible, 
even  when  only  a  single  round- trip  a  day  is  operated.* 

The  Administrative  Law  Judge  totally  disregarded  all  of 

those  factors  when  he  concluded: 

"The  airline  problem  with  capacity  levels  is  no 
more  severe  than,  say,  that  of  an  automobile  re- 
pair company  or  a  plumbing  company,  or  other  ser- 
vice businesses,  indeed  it  may  be  less  severe. 
Additions  to  the  staff  of  plumbers  would  probably 
not,  ipso  facto,  increase  business  but  as  patron- 
age increases  there  would  be  a  need  to  increase 
the  staff."   Initial  Decision,  page  55 


*For  example,  for  the  year  1974,  TWA  operated  only  one  round- 
trip  per  day  in  the  Boston-Los  Angeles  and  Boston-San  Francisco 
maij;ets,  and  load  factors  for  each  averaged  only  38%. 
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That  conclusion  in  the  initial  Decision  also  incredibly  misses  the 
point  that  when  an  airline  (as  opposed  to  a  plumbing  company)  adds 
schedules  (as  opposed  to  more  plumbers) ,  the  airline  does,  ipso 
facto,  increase  business.   It  also  ignores  the  difference  in  the 
magnitude  of  sunk  costs  for  an  airline  versus  those  of  a  plvunbing 
company . 

The  fundamental  lack  of  comprehension  in  the  Initial  De- 
cision of  the  economic  incentives  which  compel  the  operation  of 
excess  airline  capacity  led  the  Administrative  Law  Judge  to  his 
erroneous  ultimate  conclusions. 

V 

Capacity  Agreements  Under  Board  Supervision 
Harm  No  One. 

A.   The  Public  Interest  Is  Not  Harmed  By 
capacity  Agreements . 

In  the  year  ended  June  30,  1973,  industry  load  factors  on 
the  four  routes  covered  by  the  agreement  averaged  54%,  which  means 
there  were  still  6.7  million  empty  available  seat  miles  on  these 
routes  during  that  twelve  month  period  (Ex.  TWA-T-1,  page  7) . 
Clearly,  space  was  not  unduly  tight  since  load  factors  merely  approx- 
imated the  Board's  own  load  factor  standard.   indeed,  the  Board  in 
the  Remanded  Atlanta-Detroit/Cleveland/cincinnati  case,  refused  to 
au'.  .lorize  first  competitive  service  in  certain  monopoly  markets,  and 
in  so  doing  ruled  that  load  factors  in  the  60 's  were  reasonable. 
Order  74-5-18,  May  3,  1974. 
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The  Board,  in  establishing  its  55%  load  factor  standard, 

took  into  consideration  the  service  needs  of  the  public,  and  stated: 

"On  the  other  hand,  a  price  is  paid  for  high 
load  factors  in  the  form  of  less  convenient 
and  frequent  service,  since  a  high  average 
load  factor  means  fewer  flights  available  to 
meet  the  public  demand."  DPFI,  Phase  6B,  Order 
71-4-54,  page  4 

Regarding  monopoly  markets,  the  Board  found: 

"...the  62%  reserved-seat  load  factor  selected 
as  a  starting  point  has  a  reasonable  foundation; 
and  no  better  figure  has  been  suggested  by  the 
carriers.   It  is  the  Bureau's  judgment  that  a 
62%  reserved-seat  load  factor  would  represent 
adequate  service  for  markets  served  by  only  one 
carrier;  and  62  percent  was  the  over-all  average 
load  factor  achieved  in  monopoly  markets  in  1967." 
Id.,  page  37  [emphasis  supplied] 

The  Board,  when  establishing  its  load  factor  standard, 
focused  squarely  on  the  adequacy  issue,  and  found  that  its  standard 
load  factors  were  adequate  from  a  service  standpoint. 

The  DOT,  which  is  the  party  most  vigorously  arguing  that 
the  traveling  public  has  been  harmed  by  the  higher  load  factor  produced 
by  capacity  agreements,  has  urged,  in  other  contexts,  load  factors  of 
60-65%  in  these  same  transcontinental  markets.   (See,  e.g. ,  DOT  Peti- 
tion in  Docket  27417.) 

Clearly,  load  factors  of  the  levels  reached  in  these  markets 
under  the  capacity  agreements  have  not  been  excessive  and  have  not 
ret-jlted  in  service  inadequacies. 

The  Administrative  Law  Judge,  to  support  his  conclusion  of 
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public  "harm"  from  the  agreements,  emphasized  the  fact  that  approx- 
imately 350  passengers  per  day  shifted  from  nonstop  service  to  flights 
other  than  nonstop  flights  as  a  result  of  the  agreements.   (initial 
Decision,  page  59.) 

By  lumping  the  f o ar  routes  together  and  ignoring  the  total 
size  of  the  market  and  the  directional  aspect  of  travel,  he  concluded 
that  that  statistic  repreaentsed  a  "deterioration  in  the  quality  of  the 
product".   (Initial  Decision,  page  59.)   However,  if  viewed  in  per- 
spective, the  350  passengers  translate  into  around  44  passengers  per 
direction,  per  route,  or  less  than  5%  of  the  total  passengers.   (Ex. 
IWA-RT-l,  pages  35  and  35.)   Stated  differently,  those  44  average 
daily  passengers  per  direction,  per  route,  would  have  produced  a  load 
factor  on  one  nonstop  flight  on  the  smallest  plane  that  could  have 
been  used  of  only  35%  (Ex.  TWA-RT-1,  page  34.)   Furthermore,  one-stop 
service  in  all  of  these  markets  is  excellent. 

The  DOT  has  alleged  that  a  greater  clustering  of  flights 
at  particular  times  of  day  has  occurred  under  the  agreement.   (Ex. 
DOT-T-7  and  DOT-D-103.)   The  only  excimple  provided  by  DOT,  however, 
is  the  westbound  pattern  in  the  Chicago-San  Francisco  market.   The 
gap  in  schedules  of  which  the  DOT  complains,  however,  is  not  different 
from  a  similar  gap  in  the  Chicago-Los  Angeles  pattern,  and  the  latter 
route  has  no  capacity  agreement.   (Ex.  TWA-RT-1,  pages  33,  34.) 

The  traveling  public  in  the  agreement  markets  has  not  been 
harmed  by  the  capacity  agreements;  those  markets  receive  the  same 
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service  which  they  would  receive  if  the  Board's  regulatory  load 
factor  standard  had  been  achieved  by  the  carriers  without  an  agree- 
ment. 

B.   Non-Agreement  Carriers  Are  Not  Harmed  By 
Capacity  Agreements. 

Early  in  1972,  a  few  allegations  of  "dumping"  capacity  on 
other  routes  were  leveled  at  the  agreement  carriers,  but  the  Board 
dismissed  them  as  lacking  in  substance  (CAB  Order  72-4-63,  April  13, 
1972) .   Since  those  first  abortive  claims,  no  allegation  of  substan- 
tive abuse  under  the  agreement  was  brought  to  the  Board  until  May  of 
last  year  when  Continental  filed  a  complaint  (Docket  26723) .   Sub- 
sequently, Braniff  and  Northwest  alleged  that  they  were  victims  of 
"dumping"  by  American  and  United,  respective''  •. 

The  Board  considered  the  allegations  of  all  three  complainants 

and  found  them  to  be  without  merit: 

"As  discussed  earlier,  and  as  all  parties  agree,  fuel 
supplies  have  increased  (compared  to  the  extreme  short- 
ages of  this  past  autumn  and  winter) .   The  capacity 
increases  of  American  and  United,  of  which  Braniff  and 
Northwest  complaint,  are  attributable  in  large  part, 
if  not  wholly,  to  those  increased  fuel  supplies. 
Braniff,  however,  complains  that  American's  capacity 
increases  in  the  noncapacity  agreement  markets  to 
which  it  refers  are  much  greater  than  in  the  capacity 
agreement  markets.   But  this  disparity  would  be  sig- 
nificant only  if  the  applicants'  capacity  additions  in 
non-agreement  markets  were  not  in  keeping  with  reason- 
able economic  decisions  on  the  part  of  the  carriers' 
managements.   in  this  light,  in  the  markets  referred  to 
by  Braniff  and  Northwest,  we  examined  load-factor  data, 
past  and  proposed  frequencies  and  capacity,  traffic 
growth  in  the  markets,  seasonal  market  fluctuations. 
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and  other  relevant  data.   As  we  read  such  data,  it  is 
apparent  that  the  capacity  additions  of  American  and 
United  of  which  Northwest  and  Braniff  complain  are 
entirely  reasonable  ones,  and  ones  dictated  by  traffic 
and  economic  criteria.   By  way  of  example,  in  the  long- 
haul  New  York-Dallas/Fort  Worth  market  (1,382  miles), 
American's  load  factors  have  been  running  above  60%, 
which  is  considerably  higher  than  its  load  factors  in 
several  agreement  markets.   Thus,  load- factor  consid- 
erations alone  are  a  strong  indication  that  American 
would  add  capacity  in  that  market  (in  order  to  max- 
imize revenues  and  profits)  whatever  action  we  might 
take  on  the  agreements  now  before  us.   Further,  there 
has  been  no  showing  that  the  agreements  will  push 
load  factors  in  the  agreement  markets  up  to  an  un- 
reasonable level,  thereby  freeing  unwarranted  amounts 
of  fuel  in  non-agreement  markets.   To  the  contrary, 
we  consider  the  anticipated  load- factor  levels  in  the 
agreement  markets  to  be  appropriate  ones,  as  discussed 
earlier.   Last,  neither  Braniff  nor  Northwest  is  in 
such  dire  financial  shape  that,  notwithstanding  the 
fact  that  all  other  public  interest  consideration 
point  toward  approval  of  the  agreement,  protection 
from  the  agreement  carriers'  reasonable  marketing  ef- 
forts is  warranted.   Rather,  both  Braniff  and  Northwest 
are  highly  profitable  carriers,  well  able  to  compete 
vigorously  with  all  comers. 

Similar  considerations  apply  in  respect  to  the  markets 
to  which  a  recent  Continental  pleading  refers  --  El  Paso- 
Dallas,   Chicago-Denver,  Denver-Los  Angeles,  and  Chicago- 
Los  Angeles.   (Continental's  pleading  is  in  the  form  of 
a  "complaint,"  in  Docket  26723.)   While  Continental  does 
not  urge  disapproval  of  the  agreements  before  us,  the 
allegations  it  makes  are  relevant  to  the  issue  of  whether 
these  agreements  should  be  approved.   Accordingly,  we 
have  reviewed  available  data  regarding  Continental's 
complaint,  and  have  concluded  that  the  complained  of 
actions  provide  no  basis  for  disapproving  the  agreements 
before  us.   Thus  in  three  of  the  markets  the  applicants' 
load  factors  would  almost  surely  go  to  very  high  levels 
with  the  arrival  of  the  summer  months  were  such  capacity 
additions  not  made:   See  Appendix  C,  infra.   in  the 
fourth  market,  Chicago-Los  Angeles,  the  capacity  addi- 
tion is  a  routine  peak  season  one  in  keeping  with  a  now- 
terminated  agreement  between  Continental  and  United. 
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In  sum,  as  in  the  case  of  the  markets  about  which 
Braniff  and  Northwest  complain,  the  applicants' 
actions  referred  to  by  Continental  are  wholly  ex- 
plicable in  terms  of  normal,  conservative,  and 
appropriate  managerial  actions,  and  show  no  signs 
of  predatory  intent  or  other  unlawful  behavior." 
Order  74-7-105,  pages  8-9,  (footnotes  omitted) 

Finally  Delta  filed  a  complaint  against  American,  in  Docket 
26995,  alleging  that  American  had  dumped  freed  equipment  on  Delta  in 
the  Dallas-West  Coast  markets.   The  Bureau  of  Enforcement,  in  its 
letter  of  December  17,  1974  in  that  docket,  found  that  there  had  been 
no  misuse  of  capacity  by  American,  and  determined  not  to  institute 
an  enforcement  complaint. 

The  Administrative  Law  Judge,  in  concluding  that  non-agree- 
ment carriers  are  harmed  by  agreement  carriers'  use  of  agreement- freed 
equifxnent,  premised  his  finding  on  the  one  thin  reed  that: 

"In  the  immense  complexity  of  scheduling  the  fleet 
of  our  largest  airlines,  it  is  impossible  to  trace 
the  continuous  shifting  and  flow  between  markets 
of  aircraft  or  of  aircraft  hours."   Initial  Decision, 
page  64 , 

It  is,  of  course,  true  that  it  would  be  an  extremely  difficult  task  to 

trace  equipment  hours  through  various  schedule  changes,  for  as  noted 

by  a  IWA  witness: 

"The  very  nature  of  the  schedule  process  is  such 
that  it" frequently  "or  usually  is  most  difficult  to 
trace  down  precisely  the  equipment  for  each  partic- 
ular schedule . 
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"In  a  recent  schedule  change,  we  had  by  actual 
count,  something  like  900  flights  that  were  af- 
fected in  one  way  or  another,  some  minor,  some 
major,  some  a  few  minutes'  change,  some  more 
major  than  that;  but  to  trace  through  and  try 
to  find  out  precisely  how  each  schedule  change 
that  might  be  as  small  as  a  New  york/Cincinnati 
trip,  where  that  particular  piece  of  equipment 
would  come  from  would  indeed  be  an  onerous  task. 
We  would  have  to  add  a  few  people  to  my  staff  to 
do  it."   (Tr., pages  1114-1115) 

However,  it  is  totally  erroneous  to  conclude,  as  did  the 
Administrative  Law  Judge,  that  the  inability  to,  or  difficulty  of 
tracing  aircraft  time  through  schedule  changes,  in  and  of  itself, 
precludes  the  agreement  carriers  from  proving  that  agreement- freed 
equipment  has  not  been  dumped  in  non-agreement  markets.   (Initial 
Decision,  page  69.) 

■The  agreement  carriers  have  more  than  met  their  burden  of 
proof  in  that  regard.   For  example,  TWA  has  demonstrated  that  its 
scheduling  practices  in  non-agreement  markets  have  been  far  more  con- 
servative and  restrained  than  the  systemwide  scheduling  practices  of 
the  non-agreement  carrier  parties  to  this  case. 

TWA's  change  in  seat  miles  on  its  noncapacity  routes  between 
the  year  ended  September  1971  (just  prior  to  the  agreement)  and  the 
year  ended  June  1973  is  shown  at  Ex.  'IWA-48.   In  that  period  of  almost 
two  years,  IWA's  capacity  increase  on  non-agreement  routes  was  only 
5.7%.   The  principal  carrier  opponents  to  the  agreements  were  far 
less  restrained:   Braniff's  seat  miles  were  increased  15%;  Delta's  by 
14%;  Continental's  by  16%;  and  Northwest's  by  6.6%.   (TW-48,  TWA-T-l. 
page  44.) 
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As  shown  in  Ex.  TV'J'A-12,  load  factors  on  TWA's  non-agreement 
routes  have  shown  modest  increases  since  the  agreements  went  into 
effect,  and  this  trend  was  evident  even  before  the  fuel  crisis. 
Clearly,  TWA  has  not  "dumped"  capacity  on  other  parts  of  its  system. 
(Ex.  TWA-12,  TWA-T-1,  page  44.) 

The  agreement  carriers '  restraint  in  non-agreement  markets 
is  especially  drcunatic  in  view  of  the'  large  numbers  of  wide-body  air- 
craft of  which  they  have  taken  delivery  since  1971.   (Ex.  'lWA-27.) 

TWA  has  tciken  other  steps  which  prove  that  it  has  not 
shifted  its  freed  aircraft  hours  to  non-agreement  routes.   TWA  has 
grounded  its  880  fleet,  for  example,   TWA  has  recently  contracted 
with  the  Government  of  Iran  to  sell  six  B-747's. 

The  exhibits  of  American  and  United  prove  that  they  too  have 
been  restrained  in  non-agreement  markets,  and  have  not  dumped  freed 
equipment  into  non-agreement  markets.   (See,  e.g. ,  Ex.  UA-RT-1,  UA- 
409,  UA-410,  AA-IR-9B,  AA-IR-14,  AA-LR-32,  page  3.,  AA-103,  AA-108, 
AA-R-7  and  AA-SR-1.)   The  factual  data  submitted  in  this  case  concern- 
ing non-agreement  markets  indicate  clearly  that  the  agreement  carriers 
have  generally  been  more  restrained  than  non-agreement  carriers  in 
those  markets.   (Ex.  IWA-R-S.) 

Some  opponents  have  stated  that  the  increase  in  one-stops 
in  the  agreement  markets  indicates  that  the  agreement  carriers  have 
added  excess  capacity  in  the  local  markets.   That  assertion  is  also 
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untrue,  for  while  the  number  of  one-stops  in  the  transcontinental 
agreement  markets  increased  by  118%  following  the  introduction  of 
the  agreement,  the  sum  of  the  local  flights  operated  by  the  agreement 
carriers  increased  by  only  2%.   In  other  words,  the  increase  in  one- 
stop  flights  resulted  from  the  dove  tailing  or  joining  together  of 
pre-existing  semi-transcontinental  flights,  and  did  not  reflect  "dump- 
ing" in  the  semi-transcontinental  markets  . 

Finally,  NACA  has  alleged  that  the  agreement  carriers  have 
increased  charter  activity  as  a  result  of  the  agreements.   However, 
while  charter  activity  may  have  increased  somewhat,  there  is  no 
causal  relationship  between  that  fact  and  the  existence  of  capacity 
agreements.   Increases  in  charter  activity  are  the  result  of  Board 
actions  liberalizing  charter  regulations,  while  at  the  same  time 
curtailing  prc«notional  fares  on  scheduled  service. 

The  overwhelming  evidence  (ignored  by  the  Administrative 
Law  Judge)  in  this  proceeding  proves  conclusively  that  there  has  been 
no  dumping  of  capacity  by  the  agreement  carriers  in  non-agreement  mar- 
kets,  capacity  agreements  have  not  harmed,  and  will  not  harm,  non- 
agreement  carriers. 

C.   capacity  Agreements  Have  Not  Harmed 
The  Agreement  Carriers. 

The  conclusion  of  the  Administrative  Law  Judge  that  "Capa- 

cit/  agreements  will  harm  the  agreement  carriers  themselves  in  the 

long  run..."  (Initial  Decision,  page  70)  is  without  foundation  in 
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fact.   The  agreement  carriers  have  not  been  deprived  "...of  the 
advantages  of  competitive  forces  of  the  market  place."   (Initial 
Decision,  page  70.)   The  agreement  carriers  have  remained  vigorously 
competitive,  even  in  the  capacity  agreement  markets. 

The  agreement  does  not  eliminate  competition  because  each 
party  has  a  strong  economic  incentive  to  increase  market  share  (Ex. 
TWA-37,  TWA-T-1,  pages  34-36) .   The  intense  marketing  efforts  by 
the  carriers  over  the  routes  covered  by  the  agreement  and  the  intro- 
duction of  new  fare  concepts  prove  that  competition  remains  keen 
(Ex.  TWA-38  and  39,  IWA-T-l,  pages  36,  37). 

The  Administrative  Law  Judge  likened  capacity  agreements 
to  the  pooling  agreements  which  predominate  on  intra-European  routes. 
In  fact,  the  two  types  of  agreements  are  totally  dissimilar  for  pool- 
ing agreements,  unlike  capacity  agreements,  involve  division  of  revenues 
and  an  assurance  of  market  share.   On  the  other  hand: 

"The  capacity  agreements  do  not  reduce  incentive  for 
efficiency,  because  they  do  not  assure  any  participants 
to  the  agreement  any  definite  share  of  revenue,  or  any 
definite  level  of  profit.   The  three  carriers  having 
an  agreement  on  New  York-Los  Angeles  have  a  wide  range 
of  profit  opportunity  available  to  them,  depending  on 
the  effectiveness  of  the  job  they  do  in  operating,  and 
selling,  their  respective  seats.   I  pointed  out  in  my 
direct  testimony  that,  on  New  York-Los  Angeles,  a  one 
percentage  point  difference  in  market  share  is  worth 
$1  1/2  million  in  revenue  to  a  carrier.   This  is  ample 
incentive  to  make  sure  that  a  carrier  does  not  get  re- 
laxed in  its  competitive  drive.   Similarly,  if  one 
carrier  is  more  efficient  than  the  other  in  its  opera- 
tion, the  lower  cost  of  its  seats  will  go  to  its  own 
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bottom  line,  and  the  agreement  does  not  by  any 
means  guarantee  any  carrier  a  profit.   Here  again, 
full  incentive  is  present."   Ex.  lWA-RT-1,  pages 
24  and  25 

As  indicated  in  earlier  portions  of  this  brief,  the  capa- 
city agreement  has  been  of  substantial  assistance  in  improving  the 
economic  health  of  the  agreement  carriers.   The  agreement  clearly 
has  been,  and  will  continue  to  be,  helpful,  and  not  harmful  to  the 
agreement  carriers. 

D.   Agreement  Carrier  Employees  Have  Not  Been 
Harmed. 

ALPA  has  urged  the  imposition  of  labor  protective  provisions, 
as  a  condition  for  approval  of  the  capacity  agreements.   In  its  first 
order  approving  capacity  agreements,  order  71-8-91,  the  Board  rejected 
a  similar  request,  stating: 

"The  labor  parties  urge  that  the  proposed  agree- 
ment is  of  a  nature  similar  to  a  merger  agreement, 
where  the  Board  has  traditionally  imposed  labor 
protective  provisions  to  lessen  the  impact  of  the 
merger  or  other  route  action  upon  the  carrier's 
employees .   The  theory  upon  which  the  Board  has 
imposed  such  conditions  is  that  the  substantial 
public  and  carrier  benefits  derived  from  a  merger 
approved  by  the  Board  should  not  be  at  the  expense 
of  employees  adversely  affected  by  the  resulting 
route  realignment.   However,  the  Board's  standard 
labor  protective  conditions  are  by  their  terms 
confined  to  adverse  affects  arising  "solely  due 
to  and  resulting  from  such  merger,"  and  'fluctua- 
tions, rises  and  falls,  and  changes  in  voliome  or 
character  of  employment  brought  about  solely  by 
other  causes"  are  specifically  excluded  from  the 
coverage  of  the  protective  provisions.   Unlike 
mergers,  and  other  route  cases,  the  instant 
agreement  does  not  create  changes  in  any  car- 
rier's operational  authority,  so  as  to  justify 
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employee  protection  against  adverse  affects 
produced  by  such  a  change.   Rather,  the  pre- 
sent agreement  serves  only  to  permit  an 
acceleration  of  the  economically  inevitable 
process  of  tailoiing  capacity  to  demand  in  a 
manner  consisten^t  with  a  level  of  service  the 
Board  has  previously  concluded  to  be  reason- 
able.  Since  labor  protective  provisions  have 
never  been  considered  appropriate  with  respect 
to  such  fluctuations  in  service  to  adjust  to 
traffic  demand,  we  are  unable  to  conclude  that 
protective  provisions  are  required  by  this 
agreement.   Indeed,  inclusion  of  labor  pro- 
tective conditions  in  this  instance  would 
place  employees  in  a  better  position  than 
they  would  be  in  the  absence  of  the  agreement. 

"Moreover,  the  imposition  of  labor  protective 
conditions  would  result  in  a  financial  burden 
upon  the  carriers  which  could  defeat  the 
objective  whi'ih  is  sought  by  this  agreement. 
We  have  found  that  the  present  financial 
condition  of  the  carriers  justifies  the 
extraordinary  action  of  concerted  agreement 
as  a  means  of  facilitating  and  accelerating 
reduction  in  capacity  to  a  level  more  con- 
sistent with  traffic  demand.   Should  the 
savings  effectuated  by  the  carriers  as  a 
result  of  the  proposed  capacity  reductions 
be  offset  by  the  additional  financial  bur- 
den of  labor  protective  conditions,  the 
anticipated  improvement  in  the  carriers '  finan- 
cial position  would  be  decreased,  and  the  in- 
terests of  the  public  in  a  sound,  financially 
strong,  air  transportation  industry  would,  to 
that  extent,  be  jeopardized.   Under  these  cir- 
cumstances, we  cannot  conclude  that  imposition 
of  labor  protective  conditions  would  be  in  the 
public  interest."   Order  71-8-91,  pages  9-10 
(footnote  omitted) 

ALPA  has  come  forth  with  nothing  in  this  proceeding  which 

woc Id  justify  a  different  conclusion  here  than  that  reached  by  the 

Board  in  1971  when  the  major  reduction  in  capacity  was  implemented 
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in  the  transcontinental  markets.   For  the  reasons  enunciated  by 
the  Board,  aibove,  labor  protective  provisions  should  not  be  imposed 
on  capacity  agreement  approvals. 

CONCLUSION 
It  has  been  demonstrated  beyond  doubt  that  the  transcon- 
tinental capacity  agreement  has  more  than  met  the  standards  estab- 
lished in  the  Local  Cartage  Agreement  case.   it  has  resulted  in 
important  public  benefits  and  is  required  by  a  serious  transporta- 
tion need.   The  agreement  has  not  resulted  in  any  harm  to  the  travel- 
ing public,  to  non-agreement  carriers,  or  to  agreement  carriers. 
Accordingly,  the  agreement  should  be  approved  for  its  full  term, 
and  the  Board  should  find  that  such  agreements  constitute  a  useful 
regulatory  tool. 

Respectfully  submitted, 
TRANS  WORLD  AIRLINES,  INC. 


By. 


George' N.  K/enyon,  Jr.X   ' 
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Prepared  Statement  of  J.  J.  O'Donnell,  President,  Air  Line  Pilots 
Association,  International 

Mr.  Chairman,  my  name  is  John  J.  O'Donnell,  and  I  am  President  of  the  Air 
Line  Pilots  Association.  I  am  accompanied  today  by  Gary  Green  and  Gilbert 
Amyot,  two  ALPA  attorneys  who  have  a  working  familiarity  with  the  subject 
at  hand.  We  are  here  today  to  speak  for  the  31,000  pilots  of  the  nation's  cer- 
tificated carriers  who  are  represented  by  ALPA. 

ALPA  is  delighted  with  this  opportunity  to  appear  and  present  its  views.  The 
subcommittee's  inquiry  into  the  effectiveness,  responsiveness  and  fairness  of 
CAB  regulation  comes  at  an  appropriate  moment  in  commercial  aviation's  his- 
tory. The  questions  you  have  raised  involve  matters  with  which  ALPA  has  had 
some  intensive  and  recent  experience,  and  we  have  learned  some  painful  lessons. 

The  subject  of  today's  hearing,  in  particular,  is  of  special  concern  to  ALPA. 
Capacity  reduction  agreements  are  devices  by  which  carriers  achieve  multilateral 
reductions  in  service.  Many  of  today's  witnesses  will  comment  on  the  anticom- 
petitive impact  of  such  agreements,  and  some  of  these  witnesses,  I  know,  share 
ALPA's  view  that  the  Board  has  abused  its  authority  in  approving  these  agree- 
ments and  in  granting  them  immunity  from  the  reach  of  antitrust  law.  ALPA 
has  been  a  pioneer  opponent  of  these  capacity  agreements;  we  were  the  first 
party  to  seek  court  review  of  the  Board's  pro-agreement  decisions,  and  we  have 
watched  with  gratification  as  the  Department  of  Justice  and  others  have  joined 
the  effort. 

In  addition,  we  have  also  opposed  capacity  agreements  on  narrower  grounds 
which  particularly  reflect  our  status  as  an  employee  representative.  Apart  from 
its  other  adverse  effects,  capacity  reduction  also  means  employee  reduction.  In 
commenting  upon  the  labor  impact  of  the  Board's  policy  in  this  area,  I  believe 
ALPA  will  be  able  to  provide  this  subcommittee  with  testimony  different  from 
that  proferred  by  any  of  the  other  witnesses  you  have  heard. 

But  I  do  not  want  to  leave  the  impression  that  ALPA  is  here  today  solely 
because  of  the  unemployment  created  by  capacity  agreements,  although  that 
would  surely  be  a  good  enough  reason  in  itself.  We  also  have  a  more  abstract 
and  long  range  concern.  The  fact  is  that  airline  pilots  take  a  lively  interest  in 
the  regulation  of  the  aviation  industry,  and  they  have  an  investment  in  the 
overall  good  health  of  that  industry  which  is  deeper  and  more  firmly  committed 
than  many  people  realize.  Unlike  the  airline  shareholders,  our  commitment  is 
not  limited  to  dollars,  but  involves  our  total  energies  and  our  lifelong  careers. 
Unlike  the  airline  executive,  our  career  investment  cannot  readily  be  transferred 
to  some  other  industry  when  air  travel  declines. 

In  ordinary  times,  CAB  policy  and  CAB  decisions  are  therefore  subjects  for 
scrutiny  and  debate  among  pilots  on  a  routine  basis.  But  in  unusual  times,  and 
I  believe  that  is  the  correct  description  for  this  very  moment,  when  CAB  policy 
seems  to  threaten  the  health  of  the  industry  itself,  pilots  put  aside  their  intra- 
mural debate  and  seek  action— both  here  and  in  the  courts— to  repair  the 
damage. 

To  state  my  conclusions  first,  let  me  begin  by  saying  that  something  has  gone 
very  wrong  at  the  CAB  in  the  past  four  or  five  years.  Board  judgments  which 
should  have  been  based  upon  a  wide  range  of  criteria,  including  carrier  profits, 
now  seem  to  reflect  and  satisfy  only  that  criteria.  The  public's  interest  in  con- 
venient air  transportation  and  harmonious  labor  relations  has  been  wholly 
subordinated  to  some  carriers'  desires  for  larger  profits.  And,  in  the  process,  the 
CAB'S  own  procedures  for  decisionmaking  have  been  debased,  in  order  to  permit 
predetermined  results  to  obtain,  regardless  of  what  the  evidence  of  record  might 
show.  .^        , 

These  are,  I  know,  harsh  and  broad  judgments.  But  the  recent  capacity  reduc- 
tion agreement  cases  themselves  will  pointedly  illustrate  and  demonstrate  their 
accuracy.  .      .      .     ,.^     ,. 

Having  stated  my  conclusion,  let  me  now  turn  to  the  cases  for  its  justification. 
I  discuss  first  ALPA's  shared  concern— the  CAB's  treatment  of  the  anticompeti- 
tive aspects  of  capacity  agreements.  Later,  I  will  discuss  our  separate  concern 
for  the  Board's  treatment  of  labor  impact.  .  ^.    t,     „       ^ 

Section  412  of  the  Act  explicitly  requires  carriers  to  file  with  the  Board  a 
copv  of  any  "contract  or  agreement  *  *  *  for  pooling  or  apportioning  earnings, 
losses,  traffic,  service  or  equipment  *  *  *"  and  permits  the  Board  to  approve 
such  contracts  or  agreements  upon  a  finding  that  they  are  not  "adverse  to  the 
public  interest,  or  in  violation  of  this  Act."  Board  approval,  according  to  Section 
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414  of  the  Act,  immunizes  the  affected  carriers  from  "the  operations  of  the 
'antitrust  laws'." 

In  June  1971,  three  of  the  nation's  largest  air  carriers — American  Airlines, 
Inc.,  Trans  World  Airlines,  Inc.,  and  United  Air  Lines,  Inc. — filed  an  agreement 
with  the  Board  which  provided  for  a  concerted  reduction  in  their  airplane 
seating  capacity  in  four  major  domestic  markets.  The  proposed  reductions  were 
explicitly  designed,  during  inter-carrier  discussions,  for  the  purpose  of  increas- 
ing the  carriers'  own  load  factors  (the  proportion  of  airplane  seats  occupied 
by  passengers)  and  the  levels  of  reduction  were  established  by  them  in  a  man- 
ner which  would  preserve  each  carrier's  existing  share  of  the  affected  markets. 

In  August  1971,  the  Board  approved  the  agreement  over  the  objections  of  the 
U.S.  Department  of  Justice  and  Department  of  Transportation,  several  air  car- 
riers, ALPA  and  others.  Although  the  Board  acknowledged  that  the  disputed 
agreement  was  inconsistent  with  settled  antitrust  principles  and  general  regu- 
latory policy,  the  Board  found  unusual  circumstances  existing  which  justified 
approval,  for  a  limited  period,  of  this  apparently  unprecedented  agreement.  Spe- 
cifically, the  Board  concluded,  both  the  airline  industry  and  the  agreement  that 
carriers  were  experiencing  severe  financial  distress.  This  unsound  economic  con- 
dition, in  the  Board's  view,  threatened  the  public  interest  in  a  sound  transporta- 
tion system  and  justified  resort  to  drastic  action.  As  the  Board  explained,  a  "lim- 
ited departure  from  our  normal  policy"  was  warranted  because  of  the  "extreme 
financial  distress  of  most  of  the  air  carrier  industry,  through  the  last  18  months."  ' 

ALPA  filed  a  petition  for  review  of  the  Board's  Order,  contending  that  the 
Board  was  required  to  hold  a  hearing  before  approving  the  agreement.  In  our 
view,  a  bare  claim  of  financial  distress,  unexamined  in  the  light  of  formal  trial 
procedures,  was  too  weak  a  foundation  to  support  this  unprecedented  form  of 
intercarrier  cooperation.  The  court  disagreed  with  ALPA  on  this  aspect  of  the 
case,  and  the  agency's  discretion  carried  the  day,  along  with  the  indications  of 
a  severe  and  widespread  financial  problem.^  We  were  left,  nonetheless,  with  a 
feeling  that  the  Board's  cure  might  be  worse  than  the  ailment  for  which  it  was 
prescribed.  When  the  first  capacity  agreement  expired,  according  to  its  own 
terms,  in  April  1973,  our  major  concern  was  that  the  sweet  taste  of  profits  in  this 
new  medicine  might  prove  to  be  habit  forming,  and  that  the  industry  might  come 
to  rely  upon  it.  We  did  not  have  to  wait  long. 

In  May  1973,  the  same  three  carriers — American,  TWA  and  United — filed  a 
new  capacity  reduction  agreement  with  the  Board.  Like  its  predecessor,  this 
agreement  restricted  each  carrier  to  a  specified  level  of  airplane  capacity  in 
named  major  markets,  and  the  restrictions  were  developed  by  the  carriers  them- 
selves in  a  manner  designed  to  preserve  each  carrier's  existing  share  of  market 
trafl5c. 

The  new  agreement,  however,  provided  for  a  more  drastic  reduction  in  service 
than  its  predecessor :  capacity  was  reduced  in  such  a  manner  as  to  produce,  l)a.sed 
on  traffic  forecasts  deemed  "reasonable"  by  the  Board,  load  factors  of  63  percent 
during  the  summer  season  and  60  percent  load  factors  during  the  rest  of  the 
year.  The  predecessor  agreement  had  been  designed  to  achieve  60  percent  load 
factors  during  the  summer  and  50  percent  during  the  remainder  of  the  period. 
It  is  significant,  we  think,  that  the  Board  itself  has  cu.stomarily  regarded  65 
percent  load  factors  as  evidence  of  the  public's  need  for  new  additional  service. 

In  August  1973,  the  Board  issued  an  extraordinary  order,  which  effectively  put 
capacity  agreements  into  the  center  of  its  regulatory  structure.  In  its  order 
73-7-147,  which  is  presently  before  U.S.  Court  of  Appeals  in  Washington  for 
review,  the  Board  made  two  critical  findings  which  we  believe  are  inherently 
incompatible.  First,  the  Board  held,  the  carriers'  agreement  raised  issues  which 
required  the  conduct  of  an  evidentiary  hearing  "of  major  scope  and  considerable 
complexity."  With  this,  we  fullv  agree. 

Regulatory  policy  had  traditionally  discouraged  agreements  between  carriers 
which  divided  markets  quantitatively  and  restrained  service  competition.  The 
Board  also  acknowledged  that  the  "severe  economic  distress"  which  had  justified 
the  prior  deviation  from  policy  was  no  longer  present.  "None  of  the  three  car- 
riers," the  Board  said,  "is  financially  on  the  ropes". 

On  the  grounds  that  a  full  scale  reexamination  of  past  policy  was  now  ap- 
propriate, the  Board  directed  that  a  hearing  be  conducted  before  an  administra- 
tive law  judge  and  that  the  issues  at  the  hearing  should  include,  among  other 

1  Board  order  71-8-91.  issued  Aug.  19,  1971. 

'ALPA  V.   CAB,  154  U.S.   App.  D.C.  820,  475  F,2d  900    (1973). 
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things,  the  effects  of  the  instant  agreement  upon  competition,  service,  fares,  fuel 
consumption,  the  Postal  Service,  the  environment  and  the  airline  employees. 

However,  at  the  same  time  it  directed  this  complex  investigation,  the  Board 
also  decided  that  the  applicant  carriers  should  be  allowed  to  implement  their 
agreement  during  the  pendency  of  that  investigation.  There  is  an  Alice  in  Won- 
derland quality  to  that  decision,  which  reminds  us  of  the  Queen's  insistence 
that  executions  be  performed  first,  and  that  the  trials  be  conducted  later. 

As  a  result  of  that  crucial  decision,  the  applicant-carriers  have  had  the  benefit 
of  their  collusive  agreements  and  antitrust  immunity  since  August  1973.  The 
only  authoritative  inquiry  into  the  operation  of  the  agreements  indicates  that 
these  benefits  have  been  almost  exclusively  in  the  form  of  drastically  increased 
profits  for  the  carriers  in  the  covered  markets :  the  average  return  on  invest- 
ment during  fiscal  1973  was  24  percent !  ^  That  should  not  be  a  surprise,  since 
improved  profitability  was  the  avowed  purpose  of  these  agreements. 

To  this  day,  however,  the  Board  has  still  not  concluded  the  investigation  it 
initiated  to  determine  whether  such  agreements  are  in  the  public  interest.  In 
justification  of  its  decision  to  implement  the  agreements  before  deciding  whether 
they  are  compatible  with  law  and  policy,  the  Board  has  argued  that  such  a  de- 
cision has  the  benefit  of  protecting  and  preserving  the  "status  quo."  But  we 
would  have  thought  that  the  real  status  quo  was  the  traditional  environment 
of  service  competition,  in  which  carrier  market  shares  were  determined  by  the 
interplay  between  sellers  and  consumers.  We  also  were  under  the  view  that  the 
1971  capacity  agreement  was  only  a  limited  exception  to  that  regime,  justifiable 
only  in  the  exceptional  economic  conditions  which  then  prevailed. 

Subsequently,  the  Board  has  issued  more  orders  which  extended  the  1973 
agreements  in  duration  and  in  scope,  so  that  23  large  markets  are  now  within 
their  coverage.  This  amounts  to  almost  30  percent  of  the  agreement  carriers' 
total  passenger  miles. 

Although  the  Board  has  relied  upon  the  fuel  shortage  for  this  extension,  the 
simple  truth  is  that  capacity  agreements  save  not  one  drop  of  fuel.  The  Federal 
Government  directly  limits  the  amount  of  fuel  available  to  all  carriers  and 
therefore  "saves"  fuel  for  them. 

ALPA  does  not  contend  that  the  capacity  agreements  are  evil  because  they 
generate  profit.  As  employees,  we  need  successful  employers.  But  we  think  that 
such  agreements,  in  the  long  run,  will  actually  jeopardize  the  airline  industry's 
ability  to  generate  real  profits. 

The  Board-directed  investigation  into  capacity  agreements  has  already  shown 
that  such  agreements  lower  the  quality  of  service  to  passengers,*  without  reduc- 
ing the  cost  of  that  service.  Not  surprisingly,  therefore,  traflSc  growth  in  agree- 
ment-covered markets  is  depressed.  Data  compiled  in  the  Board's  investigation 
shows  that  during  1971  and  1972,  trafl5c  in  the  agreement  markets  grew  by  only 
5.56  percent  while  traflSc  in  comparable  nonagreement  markets  grew  by  11.36 
percent.^ 

The  same  investigation  also  showed  that,  while  such  agreements  provide  a 
short  run  increase  in  profits,  they  work  to  the  long-run  detriment  of  the  signa- 
tory carriers  because  of  their  inherent  tendency  to  discourage  the  incentive  for 
competition  and  to  insulate  management  from  the  adverse  consequences  of  over- 
investment in  equipment.® 

The  Antitrust  Division  of  the  Department  of  Justice,  which  ought  to  know 
about  such  things,  has  told  the  Board  that  "cartels,  even  limited  cartels  such 
as  capacity  agreements,  have  a  long-run  narcotic  effect  on  business  acumen." '' 
But  ALPA's  members  very  much  prefer  a  regulatory  environment  in  which  man- 
agement is  rewarded  for  providing  better  service  with  maximum  eflSciency.  If 
management's  errors  in  judgments  are  going  to  be  alleviated  by  doses  of  CAB 
narcotics,  we  are  very  pessimistic  about  the  industry's  long  term  future  both 
for  the  passengers  and  for  the  pilots. 

For  these  and  other  reasons,  we  participated  in  the  Board's  investigation  of 
rapacity  agreements  and  have  urged  the  Board  to  recognize  that,  eventually, 
no  one  gains  from  these  agreements.  The  short-term  profits  for  the  signatory 
carriers  are  the  only  benefit  realized,  and  we  do  not  think  they  offset  the  ad- 


3  Capacity  Reduction  Agreement  case,  docket  22908,  Initial  Decision  of  Administrative 
Law  Judge  Seaver.  served  Nov.  18.  1974.  p.  38. 
*  Intermediate  decision  of  .Tudge  Seaver,  p.  56. 
E  Exhibit  DJ-T-1,  pp.  4-8;  Capacity  Reduction  Agreement  case. 
'  Id..  Seaver.  p.  70. 
7DOJ  Brief  to  CAB,  Capacity  Rediuction  Agreement  case,  docket  22908,  p.  28. 
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verse  impact  on  other  carriers,  on  travelers,  and  on  employees.  We  believe,  as 
Judge  Seaver  has  pointedly  observed,  that  there  is  only  one  theory  upon  which 
capacity  agreements  could  conceivably  be  found  to  be  generally  consistent  with 
the  public  interest.  That  theory  is  the  one  which  holds  that  anything  that  is 
good  for  General  Motors  is  good  for  the  country.* 

Like  Judge  Seaver,  we  do  not  subscribe  to  that  theory.  Our  theory  is  much 
more  like  the  one  which  the  Board  itself  has  espoused  over  the  years,  at  least 
until  1971 : 

"It  remains  our  conviction  *  *  *  that  the  Federal  Aviation  Act  contem- 
plates a  competitive  air  transportation  system  and  that  decisions  regard- 
ing flight  scheduling  and  increases  or  reductions  in  the  capacity  offered 
to  the  public  'go  to  the  very  heart'  of  such  a  system.  A  competitive  sys- 
tem we  firmly  believe,  is  inherently  more  eflScient  and  more  responsive  to 
the  needs  of  the  public  than  is  a  system  in  which  production  is  allocated 
by  mutual  agreement  of  the  producers."  ° 
The  Board  itself  may  yet  return  to  that  notion,  and  abandon  its  fling  at  cartel, 
either  voluntarily  or  because  of  a  court  decision.  We  earnestly  hope  that  will 
happen.   Meanwhile,   the   real   question   for  this   subcommittee,   we  believe,   is 
whether  any  Congressional  action  is  appropriate  to  prevent  a  recurrence  of  the 
sorry  situation  we  are  experiencing  today.  I  will  turn  to  that  question,  with 
several  concrete  sugestions,  after  describing  CAB's  treatment  of  the  labor  im- 
pact of  capacity  agreements. 

As  I  previously  explained,  1971  marked  the  first  occasion  when  CAB  approved 
any  significant  capacity  agreements.  In  addition  to  requesting  a  hearing  on  the 
need  for  such  a  departure  from  regulatory  norms,  ALPA  also  requested  protec- 
tion, at  that  time,  for  employees  who  would  be  injured  by  approval  of  the  agree- 
ments. In  making  that  request,  we  referred  to  and  relied  upon  a  well-established 
CAB  doctrine,  whose  origins  and  purposes  are  worth  reviewing  for  a  moment. 

In  1936,  Congress  was  debating  a  bill  which  would  have  restricted  railroad 
employers  from  implementing  massive  reductions  in  their  employee  complements. 
A  possible  loss  of  over  200,000  men  was  threatened  because  of  the  proposed  con- 
solidation of  railroad  terminal  facilities.  In  the  midst  of  debate.  Rep.  Crosser  of 
Ohio  announced  to  the  House  that  the  railroads  and  their  employees  had  just 
reached  an  agreement  which  did  away  with  the  need  for  legislation.  Terming  this 
agreement — the  so-called  "Washington  Agreement  of  1936" — a  "triumph  of  prin- 
ciple over  force,"  he  explained  that  the  railroads  would  provide  specified  monetary 
allowances  to  employees  injured  because  of  the  consolidations,  according  to  a  pre- 
cise formula,  in  order  to  alleviate  the  adverse  financial  impact,  at  least  in  part.^" 
Soon,  the  Interstate  Commerce  Commission  decided  to  embody  the  Washington 
Agreement  formula  as  an  inherent  part  of  its  orders  approving  any  railroad 
transactions  which  threatened  substantial  employee  dislocations.  When  this  ICC 
policy  was  challenged,  the  Supreme  Court  categorically  rejected  the  claim  that 
labor  protection  would  be  too  remote  and  tenuous  a  job  for  ICC  : 

"One  must  disregard  the  entire  history  of  railroad  labor  relations  in  the 
United  States  to  be  able  to  say  that  the  just  and  reasonable  treatment  of 
railroad  employees  in  mitigation  of  the  hardship  imposed  on  them  in  carrying 
out  the  national  policy  of  railroad  consolidation,  has  no  bearing  on  the  suc- 
cessful prosecution  of  that  policy  and  no  relationship  to  the  maintenance  of 
an  adequate  and  eflBcient  transportation  system."  " 
Although  this  Supreme  Court  case  dealt  with  employee  protective  conditions  to 
be  imposed  in  the  railroad  industry,  the  Board  soon  acknowledged  that  it  had 
parallel  responsibilities  under  the  nearly  identical  public  interest  requirements  of 
the  Federal  Aviation  Act.^"  In  1950,  the  Board  enunciated  its  basic  rationale  for 
embracing  this  approach : 

"A  route  transfer  or  a  merger  or  a  similar  transaction  presumably  involves 
benefits  to  the  stockholders  of  the  companies  who  are  parties  to  it.  On  bal- 


*  Seaver,   Id.,  p.   85. 

9  CAB  order  71-8-91,  Aug.   19,   1971,   p.   .^. 

10  Congressional  Record  7766.  74th  Cone.,  2d  sess.  (May  21,  1936). 
n  Vnited  States  v.  LowdPn.  .-^OS  U.S.  22.5  (19.'?9). 

^^  North  Atlantic  Route  Transfer  case,  14  CAB  910,  916-917  (1951).  "The  Lowden  case 
established  that  the  problem  of  the  treatment  of  employees  involved  in  a  consolidated  or 
similar  type  of  transaction  was  an  element  of  the  public  interest  to  be  considered  and 
aoproprla'telv  dealt  with  by  the  Interstate  Commerce  Commission.  *  *  *  These  ob.iectives 
of  a  sound  and  efficient  transportation  system  are  similar  in  their  application  to  either 
surface  or  air  transportation. 
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ance,  it  must  also  benefit  the  public  as  a  whole ;  otherwise,  we  would  dis- 
approve it.  Very  often,  these  benefits  to  the  stockholders  and  to  the  public 
will  be  at  the  expense  of  some  of  the  employees  of  the  companies  involved. 
We  think  it  only  equitable  that  in  such  circumstances  the  hardships  borne 
by  adversely  affected  employees  should  be  mitigated  by  provisions  for  their 
benefit."  " 
With  uniform  judicial  approval  the  Board  has  therefore  customarily  imposed, 
in  commercial  air  transactions  likely  to  adversely  affect  employees,  conditions 
which  seek  to  minimize  the  adverse  impact  on  employees."  Commonly,  this  occurs 
in  merger  transactions  because,  as  the  Board  has  observed,  "Any  merger  *  *   * 
may  produce  some  employee  furloughs,  displacements,  or  other  burdens."  ^°  But 
the  Board  has  also  recognized  that  protective  conditions  are  needed  elsewhere 
too,  since  the  reasons  for  such  conditions  turn  on  economic  considerations,  and 
not  upon  the  formalities  of  whether  the  case  involves  a  merger,  a  route  transfer, 
or  something  procedurally  different." 

In  1961,  the  Board  standardized  the  conditions  it  imposed  for  the  protection  of 
employees."  There  are  some  13  separate  sections  in  the  Board's  formula.  And  the 
expressed  purpose  of  the  formula  is  to  "provide  for  compensatory  allowances  to 
employees"  in  partial  mitigation  of  specified  adverse  effects  of  the  merger,  includ- 
ing displacement  to  a  lower-paying  job,  dismissal  from  employment  because  of 
furloughs  or  job  abolition,  and  moving  and  travel  expenses  for  employees  re- 
quired to  transfer.  In  addition,  the  formula  requires  an  equitable  integration  of 
the  previously  separate  seniority  lists  and  establishes  a  procedure  for  arbitration 
of  unresolved  disputes. 

Since  1961,  the  Board  has  imposed  this  protective  formula  in  over  15  cases.  In 
two  1972  merger  cases,  the  Board  conducted  a  detailed  review  of  its  protective 
formula  and  concluded  that,  except  for  several  details  warranting  clarification, 
the  standard  formula  required  no  modifications.^^  And  similar  protective  arrange- 
ments are  now  explicitly  required  by  statute  in  a  variety  of  other  non -aviation 
contexts.^® 

Against  this  background,  we  would  have  thought  that  the  1971  capacity  agree- 
ments represented  a  classic  example  for  application  of  the  protection  doctrine. 
Instead,  the  Board  rejected  our  request  for  reasons  which  were  so  unclear  in  its 
opinion  that  the  U.S.  Court  of  Appeals  was  obliged  to  remand  the  case  to  the 
Board  for  explanation.'*  By  the  time  the  Board  addressed  the  issues  squarely, 
the  agreements  had  run  their  course,  and  ALPA  was  no  longer  able  to  identify 
with  specificity  which  employees  if  any  had  actually  been  injured. 

In  the  1973  round  of  capacity  agreements,  ALPA  again  requested  the  Board  to 
provide  the  customary  formula  for  employee  protection.  Again,  the  Board  denied 
our  request ;  this  time  the  Board's  rationale  was  clearer,  but  it  was  clearly 
wrong. 

ALPA  supported  its  request  for  protection  in  1973  with  an  explanation  that 
the  concerted  service  reductions  being  contemplated  would  cause  widespread 
employee  dislocation.  In  fact,  subsequent  events  have  fully  borne  out  our  initial 
projections.  Pilot  and  flight  attendant  layoffs  in  recent  years  have  reached  levels 
exceeding  those  in  any  other  period  of  aviation  history.  On  TWA  alone,  over 
840  pilots  have  been  furloughed  since  1970,  and  many  of  them  have  since  been 
recalled  only  to  be  furloughed  again.^  The  Board  did  not  address  itself  at  all. 


^^United-Western,  Acquisition  of  Air  Carrier  Property,  11  CAB  701.  708,  (1950), 
affirmed,   sub  nom..  Western  Air  Lines  v.   CAB,   194  F.2d  211.  213-215    (CA  9,  1952). 

^*  American  Airlines,  Inc.  v.  CAB,  445  F.2d  891,  895  (2d  Cir.,  1971)  ;  Kesinger,  et  al. 
V.  T-niversal  Airlines,  Inc..  474  F.2d  1127  (6th  Cir.,  1973)  :  Oling  v.  ALPA,  346  F.2d  270 
(7th  Cir.,  1965)  ;  Kent  v.  CAB.  204  F.2d  263  (2nd  Cir.,  1953).  cert,  denied  346  U.S.  826: 
Hyland  v.  Vnited  Air  Lines,  Inc.,  254  F.  Supp.  367  (N.D.  111.,  1966)  ;  Cf  Otitland  v. 
CAB.  109  U.S.  App.  D.C.  90,  284  F.2d  224  (1960). 

^  Northicest-Northeast  Merger  case.  Orders  70-12-162,  70-12-163  (Dec.  22,  1970),  slip 
op.  at  21. 

^^  Seven  States  Area  Investigation.  30  CA^B  473,  475  (1960)  ;  see  also,  Alaska  Service 
Investigation,  order  71-12-45  (December-  9  1971)  (route  suspension)  ;  Capital-National 
Equivnient  Interchange.  10  CAB  231.  239.  245-246  (1949). 

"  United-Capital  Merger  case,  33  CAB  307,  342-347  (1961). 

^^  Alleghenu-Mohawk  Merger  case,  orders  72-4-31/32;  Delta-Northeast  Merger  case, 
orders  72-.5-73/74.  Apr.  24.  1972. 

1"  See,  e.g..  the  Urban  Mass  Transportation  Act  of  1964.  section  13(c),  78  Stat.  302 
as  amended.  49  T^.S.C.  section  1609(c),  and  the  Railroad  Passenger  Service  Act  of  1970, 
Sec.  405  :  45  U.S.C.  section  565. 

20  ALPA  V.  CAB.  154  U.S.  App.  D.C.  320.  475  F.2d  900  (1973). 

21  ALPA  Membership  records. 
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in  its  August  1973  order,  to  the  problem  of  labor  impact,  except  for  this  lone 
remark : 

"Insofar  as  interim  approval,  it  would  appear  that  the  effect  of  the  agree- 
ment on  employees  for  the  relatively  short  period  our  interim  approval  will 
be   very   limited." 

It  is  difficult  to  understand  what  the  Board  had  in  mind  when  it  brushed  aside 
decades  of  practice  and  vital  concepts  of  fairness  with  this  terse  language.  If 
the  Board  thought  that  no  carriers  could  move  swiftly  enough  during  the  6- 
month  period  of  antitrust  immunity  granted  to  effect  any  significant  number  of 
layoffs,  that  was  clearly  wrong.  We  pointed  out  to  the  Board  that  ALPA-repre- 
sented  pilots  and  stewardesses  are  usually  subject  to  furlough  upon  only  30 
days'  notice,  and  that  junior  employees  are  entitled  to  little  or  no  severance  pay. 

The  Board  could  hardly  have  meant  that  six  months  of  unemployment  was 
only  a  "limited"  effect,  since  airline  employees,  like  most  employees,  generally 
rely  upon  their  salaries  for  the  very  necessities  of  life. 

Nor  could  the  Board  have  meant  that  it  would  allow  the  employees  to  expe- 
rience the  full  brunt  of  layoffs  for  the  first  six  months,  without  any  protection, 
but  that  any  subsequent  extension  of  the  capacity  agreements  would  enjoy 
protection.  As  a  matter  of  fact,  these  agreements  have  been  successively  renewed 
by  the  carriers,  with  Board  approval.  And  each  time  the  Board  approves  the 
extension,  it  denies  ALPA's  request  for  protection  on  the  same  cryptic  theory  of 
"limited  effect."^ 

Finally,  in  October  1973,  the  Board  approved  the  20-market  capacity  agree- 
ments which  the  applicant-carriers  had  characterized  as  necessary  to  implement 
fuel  savings.  Once  again,  the  Board  denied  ALPA's  requests  for  employee  protec- 
tion ;  once  again,  a  new  and  confusing  legal  theory  was  expressed  to  justify  the 
departure  from  precedent. 

This  time,  the  Board  stated  that  flight  schedules  were  going  to  be  cut  because 
of  the  fuel  shortage  whether  the  Board  approved  the  new  capacity  agreement 
or  not.  Therefore,  it  decided,  the  agreements  would  not  have  any  impact  on 
employees.^ 

But  the  Board  itself  was  already  aware  that  carriers  have  a  traditional 
reluctance  about  unilateral  service  reductions.  Without  the  shelter  of  an  ap- 
proved anticompetitive  pact,  traditional  carrier  practices  would  have  produced 
the  maximum  utilization  of  employees  and  equipment.  With  the  shelter,  the  car- 
riers were  free  to  reduce  schedules  drastically  and  immediately  in  the  protected 
markets  without  fear  of  losing  their  respective  market  shares. 

Finally,  adding  insult  to  injury,  the  Board  said  it  was  denying  labor  protection 
here  in  part  because  the  price  of  protection  might  be  too  steep  for  the  carriers 
to  pay.  If  the  Board  burdened  the  agreements  with  this  condition,  it  feared,  the 
carriers  might  simply  decline  to  proceed  with  implementation  of  the  agreements. 
The  most  significant  aspect  of  this  comment,  we  believe,  is  that  the  Board  was 
protecting  the  carriers  against  an  economic  burden  which  the  carriers  themselves 
had  never  objected  to.  Nowhere  in  the  record  do  the  carriers  themselves  indicate 
that  they  thought  protective  conditions  might  be  unduly  costly. 

This  is  about  where  we  stand  today.  ALPA's  members  are  looking  at  a  sub- 
stantial body  of  CAB  precedent  which  holds  out  the  promise  of  alleviating  em- 
ployee injuries  attributable  to  large-scale  Board-approved  mergers,  transfers, 
consolidations,  and  the  like.  We  are  also  very  certain  that  those  promises  have 
been  broken.  The  labor  protection  doctrine,  so  often  proclaimed  as  a  matter  of 
Board  discretion,  is  unavailable  now  when  it  is  needed  most. 

The  courts  may  yet  reverse  the  Board.  But  that  will  not  provide  a  satisfactory 
remedy  for  the  many  pilots  and  stewards  who  have  been  unemployed  during 
the  past  few  years.  If  the  protective  doctrine  has  any  meaning  at  all,  it  must 
provide  for  timely  relief.  But  that  is  something  the  CAB,  in  recent  years,  no 
longer  seems  to  recognize.  Employees,  like  passengers,  have  become  in  CAB's 
view  merely  a  necessary  evil. 

The  lessons  we  have  drawn  from  CAB's  treatment  of  capacity  agreements  are 
not  unique.  In  its  decisions  on  other  matters,  as  other  witnesses  have  already 
explained  to  you,  the  Board  also  recently  manifested  the  same  subordination  of 


22  Order  74-7-105.  July  24,  1974  ;  75-1-140,  Jan.  31.  1975. 
2' Order  73-10-110.  Oct.  31,  1973. 
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passenger  and  employee  interests,  the  same  narrow  focus  on  carrier  profits,  the 
same  preoccupation  with  results  regardless  of  the  record  evidence.^* 

I  stated  earlier  that  ALPA  would  offer  some  concrete  suggestions  for  reform, 
and  this  is  the  appropriate  time  for  that  discussion.  The  subject  is  a  difficult 
one. 

Overall,  the  Federal  Aviation  Act  seems  a  rather  good  piece  of  legislation. 
Although  it  opens  a  vast  area  for  administrative  flexibility  and  invention,  because 
of  the  generality  and  vagueness  of  many  of  its  terms,  that  flexibility  surely  has 
virtues  which  ought  to  be  preserved.  We  cannot  overlook  the  dynamic  nature 
of  the  subject  being  regulated  and  the  consequent  necessity  for  Congress  to 
delegate  in  sweeping  terms. 

Recent  history  does  strongly  suggest,  however,  that,  at  least  in  two  areas. 
Congress  would  serve  the  public  well  by  introducing  some  new  and  more  precise 
standards. 

First,  we  believe  that  the  statute  would  be  improved,  and  antitrust  policy 
enhanced,  if  Congress  were  to  spell  out  in  some  further  detail  its  mandate  with 
respect  to  the  nature  and  scope  of  competition  it  seeks  to  preserve.  As  matters 
stand,  CAB  has  had  too  easy  a  time  in  dealing  with  the  present  standard :  "com- 
petition to  the  extent  necessary  to  assure  the  sound  development  of  a 
[proper]  .  .  .  air  transportation  system  .  .  ."  ^  There  are  several  Supreme  Court 
decisions,  and  other  federal  court  decisions,  which  have  already  articulated 
standards  we  believe  to  be  both  expressive  of  the  appropriate  standard,  yet 
flexible  enough  to  deal  with  the  Board's  proper  decisionmaking  process."* 

Second,  we  think  that  Congress  should  prevent  the  Board  from  breaking  its 
labor  promises  again.  Incorporating  into  the  Act  itself  the  obligation  to  protect 
employees  would  surely  serve  that  objective.  There  is  ample  precedent  for  that 
step.  The  Interstate  Commerce  Act  for  many  years,  resembled  sections  408  and 
412  of  the  Federal  Aviation  Act ;  both  statutes  simply  authorized  agency  approval 
of  certain  transactions  under  a  general  "public  interest"  standard.  Both  agencies 
developed  their  labor  protection  doctrines  under  this  general  standard.  Today, 
however,  as  a  result  of  specific  amendmtnt  of  Commerce  Act,  the  protection 
doctrine  enjoys  the  status  of  a  specific  leglislative  requirement.  A  similar  amend- 
ment of  the  Federal  Aviation  Act  would  put  both  groups  of  employees  in  a  com- 
parable position,  and  there  would  appear  to  be  no  good  argument  against  that 
result. 

But  this  legislative  process  will  not  be  enough  to  protect  the  public  against  fu- 
ture abuses  of  the  regulatory  process.  Much  closer  to  the  heart  of  the  matter  is 
the  selection  of  qualified  people  to  make  the  Act  work  properly.  I  know  that  you 
have  already  heard  the  .scholarly  testimony  of  many  economists,  attorneys  and 
other  professionals  who  did  not  personalize  the  current  issues.  I  know  that  they 
are  trained  to  view  these  problems  abstractly,  and  to  propose  remedies  in  similar 
terms.  I  also  know  that  Congress  is  not  a  proper  place  to  engage  in  personal 
invective. 

With  all  due  respect  for  those  restrictions.  ALPA  nevertheless  feels  obliged, 
in  the  interests  of  candor  alone,  to  speak  out.  This  committee's  diligent  efforts 
will  have  been  in  vain  if  they  do  not  culminate  in  a  wider  recognition  that  a 
majority  of  the  members  of  the  CAB,  in  recent  years,  have  simply  not  been 
the  kind  of  people  aviation  needs.  True  reform,  if  it  comes,  will  begin  with  the 
exercise  of  a  higher  degree  of  caution  and  diligence  in  the  nomination  and  con- 
firmation of  future  Board  members.  Without  people  of  mature  and  independent 
judgment,  and  an  intelligent  sen.sitivity  to  that  wide  range  of  varied  interests 
which,  collectively,  composes  the  entire  public  interest,  the  regulatory  process 
cannot  really  be  expected  to  work  very  well  at  all. 


2*  See.  e.g..  Moss  v.  CAB.  4.S0  F.2cl  S91  rD.C.  Cir..  1970)  :  Pill^i  v.  CAB.  48.T  F.2d  1018 
(D.C.  Cir.,  197.3).  See  also  CAB  Order  73-1-3,  in  which  the  Bo^rd  refused  to  protect 
employees  of  a  certificated  carrier  whose  rou+es  were  farmed  out  for  flvine  bv  a  non- 
certificated  air  taxi  operation.  See  also  Delta-Northeast  Merrier  Case,  order  7.5-1-6,  Jan. 
2.  197,5,  in  which  the  Board  announced  that  it  would  no  longer  directlv  enforce  the  oro- 
visjons  of  the  protective  formul'^  against  an  unwilling  carrier  even  when  the  formula 
had  alreadv  been  made  a  part  of  the  merger  order, 

25  Section  102('d),  Federal  Aviation  .\ct. 

^Federal  Maritime  Gnmmission  v.  Srenska  Amerilca  Linien.  S90  TT.S.  238  (1968)  :  Wilf 
States  rtilities  Co.  v.  Federal  Power  Commission.  411  U.S.  747  <'1973)  :  Boirman  Trans- 
portation. Inc.  v.  Arlan.^as-Best.  r..S.  95  S.Ct.  438  a974)  ;  Northern  Natural  Gas  Co.  v. 
Federal  Paver  Commission.  130  U.S.  Ado.  D.C.  220.  399  F.2d  9.53  n968)  :  Mohil  Oil 
Corp.  V.  Federal  Power  Commission.  157  U.S.  App.  D.C.  235.  483  F.2d  1238  (1973). 
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[The  following  prepared  statement  was  submitted  for  the  record  by 
Representative  Joseph  E.  Karth,  Fourth  District,  Minnesota.] 

Prepared   Statement  of  Representative  Joseph   E.   Kaeth 
Fourth  District,  Minnesota 

The  indictment  that  can  and  must  be  drawn  up  against  the  Airlines  Mutual 
Aid  agreement  adds  up  to  an  appalling  and  ominous  bill  of  particulars. 

That  is  an  accurate,  even  if  seemingly  harsh,  appraisal  of  how  a  relatively  in- 
nocent and  limited-purpose  comjmct  reached  among  six  airlines  back  in  1958 
has  grown  into  a  monstrosity. 

The  Mutual  Aid  pact  has  become  a  monstrosity  because,  after  16  years,  it  now 
has  no  resemblance  to  what  it  was  originally  designed  to  be :  a  "rescue"  opera- 
tion for  a  financially  tottering  carrier  which  has  since  disappeared  from  the 
American  scene. 

Today  the  Mutual  Aid  pact,  or  MAP  as  it  is  usually  referred  to,  has  grown  into 
a  huge  multimillion  dollar  enterprise  that  has  far-flung  effects  not  simply  on  the 
airlines  industry  but  on  the  whole  economy,  on  collective  bargaining  inside  and 
outside  the  industry,  on  shareholders,  on  the  economic  health  of  entire  com- 
munities, and  on  the  personal  lives  of  thousands  of  citizens. 

These  widening  circles  of  effect  and  influence  are  what  bring  the  issue  of  MAP 
before  the  Congress  as  a  matter  of  legislative  concern.  It  has  come  before  this 
Subcommittee  also  because  Federal  regulatory  agencies  and  the  courts  have 
shown  no  disposition  to  deal  with  the  problem,  despite  the  fact  that  it  has  taken 
on  menacing  proportions. 

I  would  like,  Mr.  Chairman,  to  deal  with  the  issue  of  MAP  on  the  five  levels 
mentioned  :  First,  Mx^P's  strangulation  of  collective  bargaining  in  the  airline 
industry  ;  second,  the  dangerous  potential  of  the  MAP  idea  spreading  to  other 
industries ;  third,  MAP's  victimization  of  shareholders ;  fourth,  the  economic 
damage  that  MAP  has  inflicted,  and  will  continue  to  inflict  if  unchecked,  on 
entire  communities ;  and  fifth,  the  personal  inconveniences  and  disruptions  that 
MAP  can  cause  in  personal  lives. 

Mr.  Chairman,  because  you  have  scheduled  a  number  of  witnesses  who  are 
highly  knowledgeable  on  the  subject  of  MAP's  damaging  effects  on  collective 
bargaining  and  labor-management  relations.  I  will  not  go  into  as  much  docu- 
mented detail  in  that  area  as  I  might.  It  is,  as  you  will  learn,  a  long  and  unwhole- 
some story. 

map's  strangulation  of  collective  bargaining 

The  16  of  the  19  major  airlines  that  are  now  members  of  the  Mutual  Aid  Pact 
have  paid  each  other  the  impressive  total  of  $360  million  during  the  16^/^  years 
that  MAP  has  been  in  existence. 

That  $360  million  and  other  results  are  a  far  cry  from  what  was  contemplated 
in  the  modest  and  obscure  beginnings  of  MAP  on  October  30,  1958.  The  signatories 
to  the  simple  4-page  agreement  notarized  in  Arlington,  Va.,  were:  Trans  World 
Airlines,  Pan  American  World  Airways,  American  Airlines,  Eastern  Airlines, 
United  Air  Lines,  and  Capital  Airlines. 

The  plight  of  Capital  Airlines  was  the  reason  for  the  original  agreement.  Al- 
ready in  shaky  financial  condition.  Capital  had  been  struck  by  its  machinists.  The 
basic  idea  behind  the  pact  was  that  each  nonstruck  airline  would  pay  to  the 
strikebound  carrier  "an  amount  equal  to  its  increased  revenues  attributable  to 
the  strike.  .  .  ." 

The  scheme  quickly  proliferated.  Four  years  later  the  MAP  airlines  applied 
for,  and  obtained,  approval  from  the  Civil  Aeronautics  Board  for  "supplemental 
payments"  which  would  guarantee  a  struck  airline  25  percent  of  its  prestrike  oper- 
ating costs. 

In  1969  CAB  sanctioned  a  100  percent  hike  in  the  supplemental  benefits  to 
compensate  a  struck  airline  for  50  percent  of  its  prestrike  operating  costs  for  the 
first  2  weeks  of  a  dispute,  45  percent  for  the  third  week,  40  percent  for  the  fourth 
week  and  35  percent  after  that  until  the  strike  is  settled.  That  formula  prevails 
today. 

It  should  not  be  assumed  that  during  this  period  CAB  was  without  doubts 
concerning  the  legitimacy  and  wisdom  of  MAP.  In  July  1969  the  Board,  by  a  vote 
of  only  three  to  two,  approved  an  amended  agreement  for  three  years.  One  mem- 
ber voted  in  favor  of  outlawing  MAP  entirely. 
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From  the  outset  the  airline  unions  opposed  MAP  because  they  could  see  the 
direction  in  which  it  was  moving  and  its  potentials  for  the  destruction  of  effective 

MAP'S  dangerous  direction  was  confirmed  in  March  1960.  Prior  to  that  MAP 
payments  were  confined  to  carriers  faced  with  a  strike  without  establishment  of 
a  Presidential  Emergency  Board.  Under  a  new  amendment  benefits  were  author- 
ized for  a  strikebound  airline  regardless  of  the  circumstances  or  reason  for  the 
walkout. 

What  have  been  the  practical  results  of  MAP  payments  i 

First  of  all  it  has  been  found  that  a  struck  airline  can  hold  down  its  operating 
costs  to  29.2  percent  of  normal  expenses.  Against  the  29.2  percent  is  MAP'S  guar- 
antee as  already  cited,  of  50  percent  of  prestrike  operating  costs  for  the  first 
two  weeks,  45  percent  for  the  third  week,  40  percent  for  the  fourth  week  and  35 
percent  for  however  long  after  that  the  strike  continues. 

Obviously  this  means  a  series  of  guaranteed  profits  for  the  carrier  while  not  a 
single  passenger  is  lifted  and  not  a  pound  of  freight  is  moved.  It  means  a  guaran- 
teed profit  of  more  than  20  percent  for  the  first  2  weeks  graduated  downward  to 
nearlv  6  percent  for  whatever  length  of  time  the  dispute  lasts. 

In  terms  of  sheer,  overwhelming  money-support  for  a  struck  enterprise,  nothing 
like  MAP  has  ever  been  seen  in  the  history  of  labor-management  relations  in  the 

U.S. 

Between  1962  and  1969,  10  strikes  against  MAP  affiliates  brought  the  earners 
total  payments  of  $87  million. 

Between  1969  and  1973,  eight  struck  airlines  received  payments  totaling 
$213  million.  ^     ..  ,   ,,  ^      , 

Only  three  airlines  have  failed  to  show  a  profit  after  strikes :  Capital,  Mohawk 
and  Ozark.  Capital  and  Mohawk  were  in  financial  straits  before  the  strikes 
began  and  later  merged  with  larger  carriers. 

Northwest  Airlines,  struck  for  160  days  by  its  clerks,  collected  more  than 
$47  million  in  MAP  payments  and  therefore  was  able  to  chalk  up  an  $18  million 
profit  for  the  strike  record. 

A  105-dav  mechanics  strike  against  National  Airlines  last  year  enabled  Na- 
tional to  bank  $48  million  in  MAP  payments  and  show  a  third-quarter  profit  of 
$2.3  million  despite  the  fact  that  the  carrier  flew  only  14  days  in  the  92  days  of 
that  quarter.  ,0.0 

During  the  Trans  World  Airlines  strike  of  1973,  TWA  was  paid  nearly  $2 
million-a-day  for  the  first  two  weeks  of  the  closedown. 

United  Air  Lines  President  Edward  Carlson  told  his  stockholders  in  1971, 
"Since  1958  UAL  has  made  payments  of  $28  million  to  Mutual  Aid  pact  carriers. 
If  we  had  a  strike  today  this  amount  could  be  received  within  the  first  14  days." 

These  facts  and  figures,  and  there  are  many  more  like  them  that  could  be 
adduced,  are  enough  to  convince  any  reasonable  person  that  MAP  is  a  strike- 
prolonging  and  strikebreaking  instrument. 

But  there  is  other  evidence  of  a  different  kind,  convincing  evidence,  that  MAP 
works  exactlv  to  those  ends. 

In  1958  when  MAP  was  organized,  airline  strikes  lasted  an  average  of  30.7 
days.  Today,  according  to  the  Air  Line  Pilots  Association,  carrier  strikes  average 
95"days.  The  duration  of  airline  strikes,  therefore,  has  increased  by  more  than 
200  percent  in  16  years. 

In  addition,  some  airline  executives,  perhaps  in  unguarded  moments,  have 
admitted  that  without  MAP  they  would  have  settled  labor-management  disputes 
earlier  and  easier.  The  chief  executive  officer  of  Mohawk  Airlines  confessed  this 
when  he  said,  "Without  Mutual  Aid  payments,  the  carrier  might  have  settled  or 
elected  the  merger  route  sooner." 

For  C.  C.  Tillinghast,  chairman  of  Trans  World  Airlines,  strikes  have  become 
a  source  of  profit.  He  told  a  Honolulu  newspaper  reporter  that  the  longer  a  strike 
by  flight  attendants  continued,  the  higher  TWA's  profits  would  be  for  1973.  This 
was  the  strike  in  which  TWA  received  more  than  $2  million-a-day  from  MAP. 

MAP  undermines  management's  incentive  to  engage  in  full-faith  and  full- 
strength  bargaining  to  settle  a  dispute.  Conversely  it  provides  an  incentive  to 
withhold  concessions  and  compromises  and  to  prolong  a  stalemate  to  see  whether 
the  union  will  weaken  or  yield. 

Thus  it  can  be  seen  that  MAP  is  a  two-edged  sword  in  the  hands  of  man- 
agement:  1)   it  encourages  airlines  to  take  a  strike  and  prolong  it;  and  2)  it 
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discourages  union  members,  or  it  is  intended  to  do  so,  to  risk  a  strike,  no  matter 
how  severe  the  provocations,  because  the  members  know  that  the  huge  MAP 
strikebreaking  fund  can  and  will  be  used  against  them. 

The  strike-prolonging  character  of  MAP  was  also  clearly  seen  by  an  Admin- 
istrative Law  Judge,  Arthur  S.  Present,  who  recommended  in  1972  that  CAB 
not  approve  higher  supplemental  payments  because  they  might  encourage  an  air- 
line to  extend  a  dispute  in  view  of  the  short-term  benefits  of  the  increased  MAP 
payments.  He  was  thinking,  of  course,  of  those  50  percent  and  45  percent  benefits 
for  the  first  three  weeks  of  a  closedown.  Said  the  judge : 

"The  higher  level  of  mutual  aid  payments  may  sway  a  carrier's  decision  as  to 
when  it  should  settle  a  strike,  to  the  detriment  of  the  public  utilizing  air 
transportation." 

Judge  Present's  recommendation  was  turned  down,  callously  I  think,  by  CAB's 
3 :  2  vote.  My  comment  at  the  time  was  that  the  decision  was  "totally  lacking  in 
logic  and  is  a  goldplated  admission  slip  for  airlines  to  continue  an  anticonsumer, 
anticommerce  and  antilabor  practice." 

None  of  the  unions  in  the  airlines  industry  has  the  slightest  doubt  about  the 
union-busting  and  strikebreaking  function  of  MAP.  In  a  joint  statement  five  of 
the  unions  have  stated  that  "As  long  as  the  specter  of  MAP  looms  over  the 
bargaining  table,  labor-management  relations  in  the  airline  industry  will  remain 
turbulent." 

Their  parent  organization,  the  AFL^CIO  has  declared  that:  "Collective  bar- 
gaining in  the  airline  industry  is  slowly  but  surely  being  strangled  by  the  Airlines 
Mutual  Aid  pact. 

"It  is  more  than  insurance  against  loss.  ...  It  is  a  i)Owerful  partnership  of 
all  the  participating  airlines  to  frustrate  and  destroy  the  collective  bargaining 
rights  of  their  employees. 

"When  management  negotiators  know  their  company  isn't  going  to  lose  money 
during  a  strike,  their  attitude  changes  from  one  of  seeking  compromise  to  'take 
it  or  leave  it.' 

"For  250,000  airline  workers  this  means  that  their  meager  choice  is  between 
taking  whatever  management  offers  or  enduring  a  long  strike  against. tremendous 
odds.  For  the  public  the  unwillingness  of  airline  management  to  resolve  labor 
disputes  is  reflected  in  lengthy  disruptions  in  airline  service." 

Finally,  how  does  MAP  shape  up  in  terms  of  the  laws  under  which  the  airlines 
operate? 

The  Federal  Aviation  Act  of  1958  declares:  "The  Board  shall  by  order  dis- 
approve any  contract  or  agreement,  whether  or  not  previously  approved  by  it, 
that  it  finds  adverse  to  the  public  interest,  or  in  violation  of  this  act.  .  .  ." 

On  those  grounds  alone — that  MAP  is  clearly  "adverse  to  the  public  interest" — 
I  submit  that  CAB  should  never  have  approved  the  extension  of  the  Mutual  Aid 
pact  and  its  conversion  into  an  antilabor,  anticonsumer  .and  antipublic  weapon. 

Then  there  is  also  the  Railway  Labor  Act  under  which  the  airlines  operate. 
This  legislation  was  enacted  with  the  expressed  purpose  of  helping  to  "avoid 
any  interruption  to  commerce  or  to  the  operation  of  any  carrier."  But  as  we 
have  seen,  MAP  most  certainly  is  a  cause  of  "interruption  to  commerce"  and  to 
the  operation  of  carriers.  Therefore,  on  the  basis  also  of  the  Railway  Labor  Act 
the  extension  and  expansion  of  the  Mutual  Aid  pact  should  have  been  halted. 

THE  POTENTIAL  DANGER  OF  THE  MAP  IDEA  TO  OTHER  INDUSTRIES 

There  is,  happily,  up  to  now  nothing  comparable  to  the  Mutual  Aid  pact  in  other 
industries. 

In  the  newspaper  industry  there  is  a  strike  insurance  fund  operated  by  the 
American  Newspaper  Publishers  Association,  headquartered  in  Bermuda  and 
with  a  long  and  evil  history  in  labor-management  relations.  This  fund  makes 
payments  to  struck  publishers  on  the  basis  of  their  having  purchased  60-day, 
126-day  or  6  month  policies.  But  this  scheme  isn't  nearly  as  insidious  as  MAP. 

However,  in  saying  that  there  is  not  now  anything  comparable  to  MAP  in  other 
industries,  we  cannot  say  that  there  will  not  be. 

The  Congressional  Research  Service  of  the  Library  of  Congress  was  asked  last 
year  to  prepare  a  stiidy  of  the  pro  and  con  arguments  on  the  ^Mutual  Aid  pact. 
This  is  what  their  report  says  on  MAP's  potential  for  damage  to  labor-manage- 
ment relations  in  other  industries  : 

"Mutual  financial  assistance  programs  like  MAP  may  spread  to  other  indus- 
tries. Most  probably,  future  assistance  programs  will  extend  to  industries  dom- 
inated by  a  small  number  of  large-scale  employers. 
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"Map-type  programs  will  tend  to  prolong — and  in  some  cases  precipitate — 
strikes  throughout  American  industry.  They  will  operate  to  discourage  com- 
promise and  settlement,  and  spread  labor-management  impasses  and  work  stop- 
pages. By  breeding  industrial  strife,  they  reverse  a  long  tradition  toward  coex- 
istence aiid  mutual  acceptance  in  American  labor  relations  policy." 

We  can't  say  that  we  haven't  been  warned. 

Any  responsible  leader  in  the  steel,  auto  or  chemical  industries — to  take  just 
three"  examples  of  industries  dominated  by  a  small  number  of  large-scale  em- 
ployers— will  undoubtedly  tell  this  committee  that  a  MAP  in  their  industry  would 
be  disastrous  to  harmonious  labor-management  relations. 

Beyond  question,  if  the  MAP  idea  is  allowed  to  continue,  to  strengthen  itself 
and  to  migrate  to  other  industries,  the  result  can  be  disastrous  for  the  nation. 
Unfortunately  there  are  always  some  employers — probably  not  many  but  some — 
who  having  failed  with  other  union-busting  programs  and  devices,  might  see  the 
MAP  idea  as  a  great  new  potential  for  the  removal  of  unions  from  our  industrial 
life. 

man's   XaCTIMIZATIOX    OF    SHAREHOLDERS 

Airline  shareholders,  there  is  good  reason  to  believe,  know  little  or  nothing 
about  the  Mutual  Aid  pact  and  how  it  has  victimized  their  holdings. 

Two  groups  of  shareholders,  in  fact,  are  victimized :  those  owning  stock  in  a 
struck  airline  and  whose  dividends  diminish  or  disappear  as  the  strike  is  unneces- 
sarily prolonged  under  the  encouragement  provided  by  MAP,  and  second,  the 
shareholders  in  airlines  which  are  required  by  MAP  to  contribute  millions  of 
dollars  to  the  airline  that  happens  to  be  shut  down. 

An  example  of  the  first  group  of  shareholding  victims  can  be  found  among  the 
investors  in  Western  Airlines.  According  to  the  Air  Lines  Pilots  Association,  "As 
a  consequence  of  their  contributions  to  Northwest  under  MAP,  the  Western  Air- 
lines situation  was  changed  from  a  small  profit  to  a  loss.  Continental  and  Eastern 
reduced  their  profits  16  percent  and  18  percent  respectively,  and  others  increased 
their  losses  from  3  percent  to  92  percent. 

Northwest  Airlines  realized  a  $22  million  profit  during  its  strike  and  ended 
1970  with  a  profit  of  $44  million,  all  of  which  came  from  the  other  airlines  in  the 
MAP.  Of  this  profit,  ALPA  found,  87  percent  came  from  the  airlines  which  them- 
selves suffered  losses  for  the  year. 

During  the  TWA  strike  already  discussed,  United  Airlines  paid  TWA  $27,- 
673,675  in  MAP  benefits.  American  paid  TWA  $15,384,440.  Pan  American  paid 
$12,879,365.  Eastern  paid  $6,059,494.  Continental  paid  $3,245,119,  and  Braniff  pa" " 
$2,203,938. 

Those,  needless  to  say,  are  huge  sums  to  be  taken  out  of  shareholders'  dividends. 

The  Library  of  Congress  study  already  cited  reported  as  follows : 

"The  Mutual  Aid  pact  is  a  threat  to  the  financial  health  of  some  member 
carriers. 

"The  agreement  fosters  unsound  economic  conditions  in  air  transportation, 
especially  since  it  was  amended  to  raise  supplemental  payments  ....  The 
Agreement's  provision  for  supplemental  payments  has  the  defect  that  it  takes 
no  account  of  the  current  financial  condition  of  a  paying  carrier.  In  fact,  the 
bulk  of  mutual  aid  payments  since  the  1969  amendments  took  effect  have  been 
to  otherwise  highly  profitable  carriers  from  carriers  which  were  currently  either 
losing  money  or  earning  less  than  a  reasonable  return  on  investment. 

"As  an  example.  Pan  American,  a  carrier  whose  operating  losses  were  and 
have  continued  to  be  so  substantial  as  to  occasion  serious  concern  by  CAB,  has 
paid  out  over  $40  million  to  other  MAP  members  over  the  years  while  receiv- 
ing only  a  little  more  than  $5  million  from  MAP  participants.  Pan  American 
has  not  had  a  strike  since  1970,  but  it  has  paid  out  over  $20  million  in  mutual 
aid  since  then ;  these  payments  represent  a  significant  part  of  the  airline's  $128 
million  in  losses  since  that  year." 

Since  that  was  reported  by  the  Library  of  Congress,  Pan  American  has  an- 
nounced its  withdrawal  from  MAP. 

The  Library  of  Congress  summary  concludes  with  this  telling  statement :  "Ap- 
parently few  airline  stockholders  know  about  the  Pact  or  about  their  com- 
pany's membership  in  it.  If  the  existence  of  the  Agreement  were  more  widely 
known  it  seems  a  certainty  that  many  shareholders  would  strongly  object." 

Before  leaving  this  subject  of  the  carriers'  economic  health  and  the  victimi- 
zation of  shareholders,  it  is  essential  that  we  take  note  also  that  the  share- 
holders are  doubly  victimized,  first  as  owners  of  stock  and  second  as  taxpayers. 


2232 

Payments  into  MAP  by  the  airlines  can  be  deducted  for  income  tax  purposes. 
To  tliat  extent,  the  Library  of  Congress  points  out,  MAP  payments  are  par- 
tially subsidized  by  the  Federal  Government.  "The  pact  has  been  called  a  gen- 
erous corporate  welfare  plan  supported  in  part  by  Uncle  Sam,"  says  the  Library's 
report. 

Taxpayers  are  victimized,  too,  by  the  fact  that  airline  subsidy  money  un- 
doubtedly goes  into  MAP  payments  because  Federal  airline  .subsidy  funds  are 
not  separated  from  the  airlines'  general  funds. 

THE    ECONOMIC   DAMAGE    MAP    HAS    INFLICTED    ON    COMMUNITIES 

The  economic  injury  to  communities,  especially  to  those  served  by  only  one 
airline  as  the  result  of  strikes  prolonged  by  the  Mutual  Aid  Pact,  is  a  subject 
that  richly  deserves  more  study  and  exploration,  I  urge  this  committee  to  in- 
vestigate the  problem  if  it  is  at  all  feasible. 

While  not  a  great  deal  has  been  documented  in  this  area,  nevertheless  we 
know  that  single  airline  communities  have  been  badly  scarred,  sometimes  ir- 
reparably damaged,  by  disputes  that  have  been  extended  by  management  under 
impetus  of  the  Mutual  Aid  pact. 

We  have  learned  about  airports  in  such  communities  being  almost  entirely 
shut  down  with,  of  course,  the  disemployment  of  airport  personnel,  mainte- 
nance workers,  and  the  layoff  of  employees  in  such  airport  enterprises  as 
restaurants,  rent-a-car  agencies,  freight-forwarding  firms  and  bus  lines. 

We  know  about  factories  in  such  communities  having  to  close  down  because 
machinery  replacement  parts  couldn't  be  obtained  by  air  freight,  and  we  know 
about  stores  doing  greatly  reduced  business  liecause  salesmen  and  suppliers 
had  to  come  to  the  community  by  car,  sometimes  from  long  distances. 

Fargo,  N.D.,  was  one  of  many  areas  in  the  north  central  and  northwestern 
states  served  only  by  Northwest  Airlines  and  severely  hit  by  the  95-day  pilots 
strike  in  1972.  But  Fargo  differed  from  most  other  communities  in  that  it  did 
something  about  its  plight.  The  city  petitioned  the  Civil  Aeronautics  Board  to 
rescind  Northwest's  operating  certificate  so  that  the  Board  could  issue  a  new 
one  to  another  airline. 

North  Dakota  Governor  William  L.  Guy,  commenting  on  the  needlessly  pro- 
longed strike,  said  that  "North  Dakota  businesses  have  suffered  economic  losses — 
far  greater  losses,    I   would   suspect — than  Northwest  Airlines." 

I  would  like  to  call  to  the  subcommitte's  special  attention  a  124-day  strike 
against  Texas  International  Airlines  which  ended  just  last  month  because  this 
dispute  epitomizes  the  tragic  economic  consequences  of  the  Mutual  Aid  pact. 

This  strike  by  the  Air  Line  Employees  Association  was  the  first  strike  against 
Texas  International  in  the  22  years  the  union  has  represented  the  carrier's 
clerks,  agents,  secretaries  and  others. 

Texas  International  serves  70  cities  in  a  9-state  area.  An  investigation  by 
the  ALPA  found  that  26  Texas  communities  had  been  deprived  of  all  airline 
services  because  TI  was  the  only  carrier  fiying  into  those  communities. 

The  investigation  found  that  these  communities  had  been  severely  hurt  by 
the  prolonged  shutdown  and,  among  other  results,  business  failures  had 
increased. 

But  not  only  Texas  was  injured.  So  were  large  areas  in  Louisiana  and  New 
Mexico. 

From  Lafayette,  Louisiana,  this  message  from  the  city  council  went  to  the 
Louisiana  delegation  in  Congress : 

"The  strike  is  now  52  days  old  and  the  economic  impact  on  the  area  and  the 
oil  industry  is  catastrophic.  National  interest  dictate.s  the  need  for  legislation 
for  mandatory  requirement  that  CAB  immediately  furnish  relief  by  requiring 
another  certificated  carrier  to  furnish  service." 

The  Rapides,  Louisiana,  Parish  Airport  Authority  also  protested  to  the  Louisi- 
ana delegation  in  Congress  that  central  Louisiana  had  been  without  schediiled 
air  service  since  the  strike  began.  However,  said  the  resolution  : 

"Since  the  strike  began.  Texas  International  Airlines  has  received  $7  million 
from  its  Mutual  Aid  pact  with  other  airlines  and  is  presently  receiving  and  will 
continue  to  receive  $85,000  per  day  until  the  Mutual  Aid  pact  is  exhausted. 
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"Citizens  of  Central  Louisiana  have  suffered  the  loss  of  needed  air  service 
while  Texas  International  is  being  compensated  for  not  serving  our  community  .  . . 

"Therefore  be  it  resolved  that  should  Texas  International  Airlines  not  restore 
scheduled  air  services,  the  CAB  be  petitioned  to  cancel  air  route  certificates  held 
by  TIA  and  assign  these  routes  to  other  airlines  willing  to  provide  these  serv- 
ices .  .  .  particularly  in  the  Central  and  Southwest  Louisiana  regions." 

I  will  let  the  New  Mexico  State  Legislature  speak  for  itself  on  the  atrocious 
prolongation  of  the  Texas  International  strike.  In  a  Memorial  to  the  New  Mexico 
delegation  in  the  U.S.  Congress,  the  Legislature  asked  for  a  Congressional  inves- 
tigation of  the  Mutual  Aid  pact.  The  following  are  excerpts  from  that  Memorial : 

"Employees  of  Texas  International  Airlines  went  on  strike  on  December  1, 
1974,  and  the  airline  received  over  $10  million  from  a  Mutual  Aid  pact  which 
removed  the  incentive  for  the  airline  to  resume  service.  This  lack  of  incentive 
caused  the  loss  of  all  air  service  to  several  New  Mexico  cities  for  over  100  days. 

"All  air  carriers  serving  the  state  of  New  Mexico  are  members  of  the  Mutual 
Aid  pact  and  could  decide  to  likewise  discontinue  their  air  service  to  receive  Mu- 
tual Air  pact  financing  in  lieu  of  normal  operating  revenue. 

"The  Civil  Aeronautics  Board  has  failed  to  give  relief  from  the  terms  of  the 
Mutual  Aid  pact  .  .  .  and  the  effects  of  the  Mutual  Aid  pact  may  not  be  in  the 
best  interests  of  the  public  or  of  the  State." 

After  asking  for  CAB  intervention  and  for  a  "full  Congressional  investigation 
of  the  Mutual  Aid  pact,"  the  Legislature  declared  that : 

"The  New  Mexico  delegation  to  the  Congress  of  the  United  States  is  requested 
to  support  legislation  to  insure  that  the  cities  of  New  Mexico  and  other  states  in 
similar  circumstances  need  not  lose  their  scheduled  air  service  because  of  the 
Mutual  Aid  pact." 

Thus  we  have  here  the  rising  alarm  and  the  increasing  indignation  not  of  union 
employees  or  strikers  but  of  whole  communities  and  a  state  legislature. 

What  they  are  saying  is  that  they  do  not  want,  they  will  not  tolerate  again, 
being  victimized,  isolated  and  deprived  by  an  air  carrier  strike  prolonged  by 
the  multimillion  dollar  encouragements  of  the  Mutual  Aid  pact. 

The  Congress,  we  hope,  will  listen  to  these  appeals  for  relief  from  the  people  of 
Texas,  Louisiana,  New  Mexico  and  other  states.  Those  states  cannot  afford,  nor 
can  the  nation  afford,  any  more  needless  disruption  of  community  economic  and 
social  life  by  a  soulless  monstrosity  like  the  Mutual  Aid  pact. 

THE  EFFECT   OF    MAP    STKIKE   PROLONGATION  8    ON    PERSONAL   LIVES 

The  effect  of  strike  prolongations  by  MAP  on  individual  lives  in  the  affected 
communities  is  another  area  that  deserves  and  needs  study. 

"We  know  from  many  first-hand  and  secondary  sources  that  personal  lives 
have  been  inconvenienced  and  disrupted  just  as  the  communities  have  been  in- 
convenienced and  disrupted  by  needlessly  extended  strikes. 

This  was  an  inevitable  consequence  of  the  protracted  disputes  discussed  in 
this  testimony.  Commuting  schedules  for  many  citizens  have  been  shattered  and 
halted.  Vacations  have  been  wiped  out.  Trips  to  doctors  were  sometimes  made 
impossible,  and  when  distant  deaths  in  the  family  occurred,  the  bereaved  were 
delayed  by  having  to  travel  by  auto  or  bus. 

Also  postponed  were  the  shipping  of  medicines  and  drugs  and  special  foods. 
The  arrival  of  hospital  and  dental  equipment  has  been  tardy  because  of  slower 
truck  or  auto  transport. 

Thus  communities  and  individuals  alike  have  become  victims  of  the  Mutual 
Aid  pact. 

This  arrogant  assumption  of  power  over  the  lives  of  American  communities 
and  individuals  and  over  the  normal  functioning  of  business  and  commerce 
should  be  halted  here  and  now  before  it  gets  more  out  of  hand  than  it  already 
has. 

This  Committee  has  the  opportunity  of  restoring  sanity  and  decency  to  one  of 
the  most  crucial  industries  in  the  country,  an  industry  that  can  and  does  affect 
our  entire  economy  and  the  lives  of  millions  of  citizens. 

The  restoration  of  that  sanity  and  decency  is  long  overdue. 
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ADDITIONAL    PREPARED    STATEMENTS    SUBMITTED    FOR    THE    OVERSIGHT 
HEARINGSS    GENERALLY 

[The  following  prepared  statement  by  Harry  A.  Kimbriel,  Jr.,  vice 
president,  Alliance  One,  was  submitted  for  inclusion  in  the  record  of 
the  hearing  of  February  6,  1975,  but  was  received  too  late  for  publi- 
cation in  that  day's  hearing  record.] 

Prepared  Statement  of  Harry  A.  Kimbriel,  Jr. 

My  name  is  Harry  A.  Kimbriel,  Jr.  I  am  vice  president  of  Alliance  One,  In- 
stitutional Services  Inc.,  located  at  56  Pine  Street,  New  York. 

Alliance  One  specializes  in  the  fundamental  research  of  selected  industries 
and  markets  this  knowledge  directly  to  major  financial  institutions.  Our  latest 
client  review  indicated  that  we  were  the  prime  external  source  for  those  who 
manage  assets  of  about  $150  billion  in  the  United  States  and  a  source  of  major 
research  input  for  other  institutions  managing  an  additional  $100  billion. 

My  area  of  research  responsibility  is  the  airline  industry.  My  experience  in 
this  area  spans  15  years  with  American  Airlines  including  8  years  as  vice  presi- 
dent responsible  for  corporate  planning  and  airline  scheduling  matters. 

Before  proceeding  I  would  like  to  thank  Senator  Kennedy  for  extending  this 
opportunity  to  express  my  views  on  the  important  issues  the  subcommittee  is 
studying.  Only  through  such  study,  rethinking,  and  challenge  of  our  economic 
sub-sets  can  we  achieve  the  full  potentials  inherent  in  them  and  make  such 
benefits  available  to  all  of  us :  labor,  management,  consumer,  investor  and 
government  alike. 

The  goal  of  regulatory  reform  is  to  strengthen  the  air  transport  system.  Ex- 
cept for  modal  competitors  it  is  unlikely  there  will  be  disagreement  over  this 
worthy  objective. 

Those  who  would  reform  the  present  regulatory  system  would  do  so  principally 
by  permitting  more  freedom  to  enter  and  depart  the  industry  and  in  pricing,  but 
less  freedom  to  enter  into  anticompetitive  pacts.  In  general,  therefore,  to  move 
the  industry  in  the  direction  of  pure  competition  and  away  from  its  historical 
"regulated-competitive"  environment. 

Others  would  urge  status  quo  or  even  more  regulation. 

My  own  convictions  point  In  the  direction  of  more  competition,  but  with 
serious  reservations  respecting  how  far  and  how  fast  we  dare  go  without  first 
testing  the  water. 

This  position  may  be  surprising  in  that  one  with  long  industry  experience  and 
investor  interests  is  usually  associated  with  the  "classical,"  proregulation,  even 
cartelization  viewpoint  on  grounds  that  the  future  would  be  less  uncertain  and 
thus  more  predictable  financially  and  otherwise. 

Economists  argue  that  there  is  no  price  competition  in  the  airline  industry  and 
this  in  turn  leads  to  other  aggressive  nonprice  forms  of  competition,  especially 
capacity,  which  ultimately  raise  costs  and  lower  load  factors  setting  the  stage 
for  another  price  increase.  Without  debating  the  details,  there  is  an  essential 
truth  in  this  observation. 

During  this  cycle  some  airlines  and  some  investors  benefit  more  than  others 
from  favorable  disparities  in  the  growth  rates  of  tratfic,  prices,  costs  and  profits, 
but  in  the  long  run  few  airlines  escape  the  inevitable  catchup  consequences  as 
even  normal  profits  are  eliminated ;  and  only  the  most  astute  investor  is  able 
to  protect  his  profit  by  disinvesting  in  timely  fashion. 

At  any  point  along  this  cycle  analysts  can  measure  rather  objectively  where 
favorable  disparities  exist  and  how  long  they  are  likely  to  continue  and  thus 
the  past  and  current  airline  environment  seems  "predictable"  even  though  vola- 
tile. Many  would  rather  perpetuate  this  environment  than  risk  the  unknown. 

There  is  much  to  be  said  for  this  view.  After  all,  the  present  system  may  not 
be  perfect,  but  it  does  work.  Under  this  system,  the  industry  has  developed  an 
enviable  record  of  technological  innovation,  dynamic  growth,  financial  inde- 
pendence from  direct  government  subsidy  and  played  a  major  role  in  the  eco- 
nomic growth  of  the  nation.  At  the  same  time  it  is  hard  to  think  of  a  product 
whose  price  to  the  consumer  has  risen  less  in  35  .vears. 

The  regulatory  process  has  matured  along  with  the  industry  and  one  need 
only  to   understand  the  intricacies  of  the  DPFI   rate  making*  standards  and 
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formulas  to  know  that  the  regulators  are  not  captives  of  the  i^^^^^^iT.  In  my 
judgment,  the  regulatory  approach  taken  in  the  last  few  5;^^^% r-;^"  ^^^^f ,  ^^ 
reduce  even  further  the  existing  resource  misallocations  which  are  imbedded 

'^Thus^TwouirseSu  to  me  the  burden  of  proof  for  changing  the  system  which 
has  nurtured  this  "baby"  lays  at  the  feet  of  those  who  would  do  it. 

As  noted  however,  I  would  advocate  more  rather  than  less  competition  as 
proper  for  the  continuing  development  of  the  airline  industry ;  but  would  also 
urge  caution  in  the  rate  of  progress  we  make  in  that  direction  The  risks  of 
destroying  the  comprehensiveness  and  efficiency  in  our  present  system  are  great 
and  should  not  be  undertaken  for  the  hoped  for  achievement  of  more  theoretical 
competitive  purity.  ^.  4.      „^j 

In  short  I  would  urge  evolutionary  rather  than  revolutionary  progress  toward 
more  competitive  freedom  for  airlines.  ,.,    -rt    t  4- 

Turning  now  to  a  discussion  of  those  issues  and  problems  which  I  believe  must 
be  understood,  resolved  and  compensated  for  before  a  successful  transition  to 
more  competition  is  likely.  . 

First  and  of  paramount  importance  is  a  national  transportation  policy.  It  is 
ludicrous  to  substantially  redesign  a  major  component  of  our  economic  machin- 
ery without  having  some  notion  of  its  interrelationship  and  interdependence  on 
other  parts.  . 

When  the  "policy"  foundation  is  built  we  should  then  develop  an  appropriate 
plan  for  increasing  the  level  and  intensity  of  competition  in  the  airline  industry 
in  order  to  even  further  increase  economic  efficiency. 

If  these  plans  are  to  succeed  they  must  effectively  resolve  the  following  im- 
pediments to  a  reasonably  orderly  transition  to  more  competition. 

FREEDOM    OF   ENTRY   AND   EXIT 

Of  all  the  proposed  changes  in  existing  regulatory  structure  this  is  potentially 
the  most  damaging  if  done  without  a  clear  understanding  of,  and  compensation 
for  the  consequences. 

A  logical  analytical  point  of  departure  for  assessing  the  consequences  of 
deregulating  entry  and  exit  is  to  understand  why  it  was  regulated  in  the  first 
place.  AVere  these'  good  reasons  in  the  light  of  history  and  do  they  still  pertain 
in  whole  or  in  part? 

In  my  judgment,  the  broad  reasoning  was  sound  and  should  still  be  the  corner- 
stone of  our  transportation  regulation.  That  is  not  to  say  there  should  be  no 
entry  or  exit,  merely  that  we  must  not  let  it  become  a  major  destabilizing  influ- 
GiicG  in  itself. 

Specifically,  I  believe  the  following  to  be  compelling,  though  in  some  cases 
temporary  reasons  for  retaining  regulation  respecting  entry  and  exits. 

1.  "Deregulation"  will  simply  replace  regulation  by  few  (CAB,  FAA) 
with  regulation  by  many.  Federal,  state  and  local  authorities  concerned 
with  aviation,  rate-setting,  taxation,  noise,  safety,  pollution  et  cetera  will 
exert  uncoordinated  parochial  control  over  airline  operations.  This  was  a 
problem  partially  solved  by  the  Act  and  is  still  a  valid  consideration  today. 

2.  Cross-subsidy  is  an  economic  evil  not  yet  driven  out  of  the  airline 
industry  despite  the  progress  that  has  been  made.  Out  of  this  ">-eed"  may 
grow  the  single  biggest  argument  for  not  permitting  complete  freedom  of 
entry  and  exit  on  airline  routes.  The  scheduling  infrastructure  developed 
over  the  last  3-^  years  is  terribly  complex,  economically  fragile  and  totally 
dependent  on  the  concept  of  service  continuity  and  the  responsibility  each 
party  has  to  provide  that  service,  even  where  some  parts  of  it  are  economi- 
cally unjustified. 

As  in  the  original  Act,  continued  provision  of  interline  connecting  services 
and  joint  fares  is  still  a  need  and  should  still  be  a  key  feature  of  our  air 
transport  system. 

3.  A  characteristic  of  the  airline  industry  that  helps  differentiate  it  from 
a  natural  monopoly  is  the  mobility  and  flexibility  of  its  assets,  especially 

This  very  feature  is  one  reason  that  dropping  of  exit-entry  barriers  would 
lead  to  immediate  and  severe  service  distortions  as  the  aircraft  used  on 
economically  inefficient  assignments  in  support  of  the  overall  system  are 
withdrawn  and  inserted  into  market  situations  where  their  hoped-for  profits 
could  be  more  directly  measured  and  assessed. 
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There  are  two  implications  from  tliis.  First,  a  substantial  number  of 
aircraft  are  imbedded  in  industry  fleet  inventories  which  were  acquired  to 
serve  submarginal  markets  and  these  were  not  acquired  on  direct  payout 
economics  but  rather  on  incremental  contribution  or  even  loss  reduction 
theories.  In  other  words  these  (and  many  other)  airline  decisions  are  made 
in  pursuit  of  "system"  optimization  rather  than  on  a  narrowly  defined  local 
optimum  basis.  Redefining  the  ".system"  will  not  solve  the  imbedded  prob- 
lem. To  the  extend  that  suitable  utilization  or  resale  of  excess  equipment 
cannot  be  accomplished  the  ongoing  burdens  of  high  fixed  costs  may  well 
cripple  or  remove  from  effective  future  competition  several  of  our  carriers, 
providing  an  early  test  of  our  resolve  to  have  true  competition,  including 
the  right  to  fail. 

Second,  if  alternative  uses  for  this  excess  capacity  can  be  found,  it  is 
likely  to  be  at  near  predatory  levels  of  pricing  and  .service.  It  would  be  sur- 
prising if  such  new  alternatives  don't  in  some  fashion  impinge  on  com- 
panies in  still-regulated  industries  creating  a  return  to  another  reason  for 
the  original  Act  that  is,  the  fairness  of  nonregulated  companies  competing 
with  regulated  companies  in  the  same  or  related  industries.  In  my  judgment, 
the  decision  to  deregulate  the  airlines  should  not  be  made  without  awareness 
of  the  impact  on  other  still  regulated  companies  or  those  such  as  the  intra- 
state carriers  who  may  not  have  the  financial  "staying  power"  to  compete 
over  the  extended  periods  with  f>ur  stronger  carriers. 

4.  As  a  former  airline  scheduler  and  frequent  participant  in  airline/com- 
munity service  negotiations,  I  cannot  overemphasize  the  adverse  impact  on 
small  and  medium-size  communities  that  substantial  service  disruptions 
would  create. 

As  with  much  imbedded  airline  investment,  many  communities  have  suc- 
cessfully attracted  industry  because  existing  and  projected  air  service  would 
be  a  suitable  offset  for  their  remoteness.  Over  time,  these  companies  may 
find  themselves  out  of  the  economic  mainstream  of  the  country  forcing 
relocation,  local  job  loss  and  a  need  for  government  assistance. 

Similarly,  as  will  be  discussed  under  "pricing,"  many  communities  not 
actually  losing  airline  service  will  find  they  must  pay  more,  not  less,  for 
it,  thus  changing  the  travel  and  shipping  economics  which  underlie  many 
plant  and  company  location  decisions. 
In  summary,  deregulating  airline  market  entrv  and  exit  is  the  most  hazardous 
of  all  proposals  to  increase  airline  competition.  It  represents  a  .significant  chang- 
ing of  the  rules  by  which  the  game  has  been  played.  Major  investments  have 
been  made  by  airlines,  communities,  corporations  and  governments  in  pursuit 
of  economic  growth  under  the  old  rules.  An  indeterminant  amount  of  this  will 
be   jeopardized    should   a    significant   redefining   of   the   rules   be   accomplished 
capriciously  no  matter  how  worthy  the  terminal  objective  may  be. 

PRICING   FREB^OM 

My  general  observations  and  views  on  this  subject  are  as  follows : 

Price  competition  is  nonexistent  in  the  airline  industry.  Blame  for  this  is 
usually  placed  on  the  regulators  but  in  my  opinion  industry  behavior  would  be 
quite  similar  within  a  defined  market  (city  A  to  city  B)  even  under  conditions 
of  pure  competition.  I  say  this  with  full  awareness  that  in  the  long  run  in  all 
markets  taken  collectively  only  the  low-cost  operator  will  survive  under  such  a 
strategy. 

The  "miscalculation"  I  anticipate  managements  will  make  is  in  the  assumption 
that  their  costs  are  not  sufficiently  out  of  line  with  their  competitors  to  warrant 
acceptance  of  a  sismificant  price  disadvan^ase.  Experience  has  tausrhf-  thpm  that 
a  tarilT  disadvantage  of  even  a  few  dollars  can  be  more  destructive  of  profits 
than  a  minor  perceived  cost  disndvanta"-e.  particularly  considerins:  the  difficulty 
in  measuring  costs  over  a  varietv  of  routes,  services,  and  sea.sons. 

Thus,  the  concept  of  market  share  elasticity  rather  thin  industry  price  elas- 
ticity dominates  the  thinkincr  of  airline  execu<-ives.  This  is  not  to  sav  airline 
management  is  stupid.  To  know  this  one  need  only  reflect  on  the  oft-quoted 
Indinn  who  suggests  walkiuT  a  mile  in  their  moccasins. 

I  do  believe,  however,  that  price  competition  can  exist  effectively  between 
markets,  say  Puerto  Rico  vs.  Acapulco  from  Chicago. 
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Economics  of  long-haul  air-transportation  would  apply,  both  destinations  have 
appeal  for  the  vacation  traveler  and  other  variables  such  as  ground  costs  and 
effective  promotion,  would  be  considerations  in  the  consumer  decision  process. 

The  opportunities  here  would  seem  greater  under  group  or  charter  tariffs,  and 
I  am  suggesting  that  now  may  be  the  time  to  carefully  experiment  with  onestop 
inclusive  tour  charters  in  competition  with  supplemental  carriers.  In  this  fashion 
many  of  the  costs  associated  with  routine  scheduled  services,  including  inter- 
lining costs,  can  be  avoided. 

For  a  scheduled  carrier  to  compete  effectively  for  this  business  it  will  probably 
have  to  renegotiate  important  work  rules  with  its  unionized  employees,  as  well 
as  taking  a  fresh  look  at  many  other  elements  of  its  cost  structure.  The  success 
recorded  in  doing  this  may  well  be  a  preview  of  what  the  airline  world  might 
look  like  if  deregulated. 

Addressing  more  specific  issues  relating  to  airline  pricing  leads  inevitably  to 
the  question  of  price  elasticity. 

Despite  many  years  of  effort  and  substantial  expenditures  by  government 
academia  and  industry  in  pursuit  of  reliable  quantification  of  price  elasticity 
theories,  there  still  remains  considerable  acceptance  of  the  general  theory,  but 
distrust  over  specific  applications. 

Applicability  in  the  airline  industry  is  no  exception. 

In  my  experience,  there  has  never  been  a  study  which  satisfactorily  removed 
the  nonprice  determinants  of  demand  while  successfully  freezing  the  price  deter- 
minants for  a  sufficiently  long  period  of  time  to  produce  results  which  could  be 
deemed  extrapolatable  to  broader  more  diverse  universes. 

Thus,  we  find  ourselves  in  possession  of  a  very  valuable  theory  which  helps 
explain  one  of  the  determinants  of  demand  but  with  no  really  practical  way  of 
using  it.  Even  worse,  much  of  the  data  used  in  the  search  for  the  price  elasticity 
are  of  the  "chicken  and  egg"  variety.  Did  the  demand  fall  off  becau.se  the  price 
went  up  or  did  the  price  go  up  because  the  demand  fell  off?  Undoubtedly  either 
view  can  be  proven. 

The  real  issue,  in  my  judgment,  is  how  readily  we  should  accept  the  pure 
theory  considering  the  doubts  we  have,  and  when  our  common  .sense  rebels  at 
the  amount  of  new  traffic  we  must  generate  to  offset  the  diversion  which  tends 
to  be  so  high  when  a  product  or  sers-ice  cannot  be  meaningfully  differentiated. 

Furthermore,  income  elasticity  is  an  important  companion  to  price  elasticity 
for  discretionary  consumers.  The  operating  leverage  of  an  airline  is  so  sensitive 
to  the  demand/price  variables  that  sizeable  revenue  lo.sses  can  accumulate  rather 
quickly  if  the  demand/price/income  equation  is  not  maintained  in  a  reasonably 
steady  state.  Unfortunately,  even  under  today's  environment  of  nonprice  com- 
petition, one  airline's  miscalculation  can  be  another's  loss. 

Thus,  we  do  not  need  to  deregulate  prices  in  order  to  observe  a  competing  car- 
rier's response  to  a  competitive  price  cut — merely  check  to  see  which  markets 
receive  a  matching  tariff  and  you  will  know  where  they  expect  to  lose  business 
if  they  permit  a  tariff  disadvantage  to  exist.  The  zone  of  reasonableness  has  been 
proposed  as  a  step  toward  pricing  freedom. 

I  would  favor  such  an  experiment  even  though  I  would  expect  it  to  result  in 
"matched"  price  increases  in  virtually  all  short-haul  markets  and  thinly  served 
long-haul  markets.  The  denser  long-haul  markets  might  indeed  receive  fare 
reductions  and  their  load  factors  would  tend  to  rise. 

A  controlled  experiment  such  as  this  would  seem  infinitely  better  as  a  test 
of  price  competition  than  a  complete  cut  over.  It  would  be  surprising,  how- 
ever, if  many  communities  do  not  complain  bitterly  of  price  discrimination  as 
compared  with  their  larger  more  heavily  traveled  neighbor  cities. 

In  my  judcrment.  the  question  of  competitive  pricing  in  the  airline  industry 
must  be  addressed  as  part  of  our  national  transportation  policy.  We  have 
already  determined  that  it  is  in  the  public  interest  to  have  a  postal  system 
where  there  is  no  relationship  between  price  and  cost  of  service :  similarly 
rates  charged  by  our  telephone  system  only  partially  consider  costs  and  dis- 
fan^e.  Should  transportation  as  one  more  dimension  of  human  communication 
be  fully  cost  based  (i.e.  fully  competitive^  or  merelv  cost-related  insofar  as  is 
consistent  with  other  higher  national  objectives,  including  service  to  small 
geographically  remote  communities. 
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AIRLINE   CAPACITT   PACTS 

As  one  of  the  negotiators  of  the  original  airline  capacity  reduction  pact,  I 
can  speak  with  some  authority  of  the  aversion  all  parties  had  to  pacts  of  this 
kind.  It  was,  however,  seen  as  vitally  necessary  to  help  counter  the  emerging 
adverse  financial  trends  caused  by  a  weakening  economy,  and  rising  airline 
costs  associated  with  the  introduction  of  wide-bodied  aircraft  and  related  ground 
equipment  and  facilities.  Permanent  use  of  these  pacts,  was  not  then  contem- 
plated by  any  party  and  I  personally  would  feel  no  different  today. 

I  would  not,  on  the  other  hand,  throw  away  the  mold.  From  time  to  time  in 
a  cyclical  economy  such  as  ours  there  are  forces  no  man  or  government  can 
control  precisely.  In  such  times  workable  tools  can  be  very  useful  in  dampening 
the  oscillations. 

I  believe  this  tool  has  now  proven  it  can  work ;  it  is  up  to  us  to  use  it  wisely. 

However,  the  real  capacity  issue  needing  resolution  is  whether  the  third 
competitor  in  a  market  increases  efl3ciency  in  the  airline  business  as  economists 
predict,  or  whether  it  merely  increases  cost. 

Since  capacity  reduction  pacts  were  concentrated  in  three-carrier  markets 
and  tended  to  remove  approximately  one-third  of  industry  capacity  wherever 
they  were  applied,  there  is  a  suggestion  that  the  "economically  efficient"  capacity 
level  could  be  reached  at  little  sacrifice  in  service  to  the  public  if  we  could  find 
a  way  to  hold  authorized  competition  to  the  level  of  two  carriers.  In  other 
words,  if  it  is  not  feasible  to  go  to  complete  price  freedom  which  would  force 
cost  efficiency,  then  a  substantial  part  of  that  cost  inefficiency  might  be  elimi- 
nated by  eliminating  the  source  of  it,  i.e.,  the  third  carrier.  Then  prices  might 
at  least  be  reducible  even  though  identical  in  the  same  market.  Transportation 
policymakers  should  consider  this  as  an  alternative  means  of  attacking  the 
high  costs  associated  with  nonprice  competition. 

FINANCIAL    CONSIDERATIONS 

The  view  I  have  expressed  thus  far  are  primarily  based  on  airline  experience. 
In  my  more  recent  role  as  financial  analyst,  I  have  detected  in  my  clients  a  more 
detached,  totally  objective  view  of  airlines,  best  described  as  an  "I  can  take 
them  or  leave  them"  attitude. 

This  is  not  sun^rising  in  that  the  entire  airline  industry  capitalization  is 
small :  representing  only  about  2  percent  of  the  Standard  &  Poor  500  Index, 
whereas  IBM  alone  represents  6-8  percent.  The  stock  float  is  even  smaller  caus- 
ing volatility  in  stock  prices  even  exceeding  the  inherent  financial  and  operating 
leverage  that  characterizes  the  industry.  As  a  result  we  have  very  few  "in- 
vestors" in  airlines  today,  just  traders  in  these  securities. 

This  places  a  burden  on  airline  managements  who  would  like  to  finance  future 
expansion  with  equity  or  conversion  of  existing  convertible  debt.  But  as  a  prac- 
tical matter,  volatility  of  earnings,  financial  leverage,  low  float  and  the  influence 
of  traders  combine  to  foreclose  on  all  but  internally  generated  improvement 
of  debt-equity  ratios,  and  pressure  on  profits  limits  even  this  avenue  for  some 
carriers. 

Thus,  investors  who  look  to  the  stock  market  for  long-term  preservation  and 
growth  of  capital  can  not  feel  very  sanguine  about  the  outlook  for  airline 
equities  today.  I  hasten  to  add  this  is  a  recent  reversal  of  what  had  been  an 
improving  trend  as  investors  observed  the  development  of  the  DPFI  standards. 

In  that  effort  was  seen  a  rational,  though  tough,  approach  to  rewarding  the 
eflScient  airline  with  an  acceptable  return  on  investment.  Most  investors  are 
confused,  however,  over  the  concept  of  "regulatory  ROI,"  "regulatory  invest- 
ment." and  "public  interest  disallowances." 

This  misunderstanding  arises  over  the  fact  that  the  carriers  are  allegedly 
"entitled"  to  a  12  percent  ROI.  but  only  seem  to  get  5-8  percent  as  measured 
by  traditional  corporate  financial  techniques.  Herein  also  seems  to  be  the  basis 
for  the  misunderstanding  that  exists  between  those  in  government  and  with 
consumer  interests  who  feel  a  12  percent  ROI  is  an  "excessive"  profit :  and 
those  in  the  financial  community  who  see  the  "real"  ROI  as  differently  defined 
and  much  lower. 
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Since  it  is  the  lower  level  ROI  definitions  upon  which  capital  investment 
decisions  are  made  by  lenders  to  the  airlines,  there  should  be  great  concern, 
even  alarm,  by  industry  and  government  over  the  willingness  of  lenders  to  pro- 
vide future  expansion  capital.  In  other  words,  lenders  see  the  airline  industry's 
cost  of  capital  rising  over  time  and  in  no  way  is  the  imbedded  cost  of  capital 
descriptive  of  the  future  cost. 

To  imderstand  this,  one  must  look  at  the  successively  more  expensive  debt 
expansions  of  the  last  15-20  years.  First,  insurance  companies  provided  pure 
debt  on  a  long-term  low-interest  basis  (4—5  percent).  Then  convertible  debt  at 
a  somewhat  higher  cost,  followed  by  leases  and  leveraged  leases  and  most 
recently  short-term  prime  plus  and  manufacturers  money  has  been  used. 

In  my  judgment,  if  the  carrier  profit  envir  tnment  under  either  regulation 
or  free  competition  does  not  improve  on  current  and  past  experience,  the  out- 
look will  not  be  good  for  attracting  the  massive  industry  fleet  replacement 
capital  they  will  need  in  the  eighties  and  nineties.  And  this  consideration,  too, 
should  be  an  important  element  in  the  development  of  a  national  transportation 
policy. 

SUMMARY 

The  airlines  today  are  at  an  important  crossroad.  On  the  one  hand,  they  have 
grown  dramatically  since  their  inception  and  have  become  a  reasonably  mature, 
very  visible  element  of  our  economy  ;  biit  because  of  their  intrinsic  operating  and 
financial  leverage  coupled  with  labor  and  capital  intensity  they  have  been  erratic 
investment  vehicles. 

In  my  opinion,  if  airlines  are  to  continue  to  play  their  traditional  role  and 
develop  their  full  potential  in  moving  people  and  things  in  domestic  and  foreign 
commerce  then  we  must  recognize  the  need  for  changes  that  will  promote,  not 
discourage  this  development. 

The  changes  I  envision  include  a  balancing  of  the  interests  of  all  parties,  not 
just  the  world's  lowest  fares  and  highest  load  factors,  or  most  competition  and 
lowest  cost.  We  should  balance  the  need  for  aggressive  competition  in  all  worth- 
while markets  with  the  need  to  serve  less  economically  worthy  markets.  And,  we 
should  recognize  the  need  the  carriers  and  the  public  have  for  the  investors,  not 
assume  that  the  investor  needs  the  airlines. 

Our  national  transportation  policy  should  address  these  issues  and  then  we 
should  determine  to  what  extent  economic  regulation  should  continue  to  replace 
free  competition.  In  my  judgment,  we  will  then  conclude  more  competition  is  in 
order  but  some  degree  of  regulation  of  airlines  will  always  be  needed. 

[The  following  prej^ared  statement  was  submitted  by  Herbert  H. 
jNIoser,  vice  president,  Merril  Lynch,  Pierce,  Fenner  &  Smith.] 
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STATEMENT 

TO  THE 

UNITED  STATES  SENATE  SUBCOMMITTEE  ON  ADMINISTRATIVE    PRACTICE 

by 

Herbert  H.  Moser 

Vice  President 

Merrill  Lynch,  Pierce,  Fenner  &  Smith  Inc. 

February  14,  1975 


INTRODUCTION 

I  am  a  security  analyst,  paid  by  my  firm's  clientele  to  advise  them  on  the  merits  of  in- 
vesting in  a  large  universe  of  securities  including  those  of  the  airline  industry.   I  would  like 
the  Subcommittee  to  understand  that  my  professional  obligations  are  not  to  the  airline  in- 
dustry, but  rather  to  the  fiduciary  responsibilities  of  our  clients.  Those  responsibilities  are 
served  by  the  appropriateness  of  our  recommendations,  be  they  positive  or  negative,  and 
therefore  by  the  independence  of  our  views.  This  statement  of  my  views  on  how  the  airline 
industry  ought  to  be  managed,  rather  than  how  it  is  or  is  likely  to  be  managed,  is  therefore, 
not  a  statement  of  professional  interests.   It  is  provided  for  the  purpose  of  assisting  the  Sub- 
committee in  its  assessment  of  how  the  public  interest  is  served  by  regulation  of  the  airline 
industry.  The  Subcommittee's  conclusions  on  this  issue  will,  of  course,  influence  our  in- 
vestment recommendations. 


2241 


-2- 


I  have  organized  this  presentation  into  the  seven  topics  listed  in  Chart  1. 


Chart  1 
SUBJECTS 

•  Historical  Demand  Characteristics 

•  Pricing  Trends 

•  Capital  &  Cost  Structures 

•  Planning  Risks 

•  Earnings  Volatility 

•  Opportunities 

•  Summary 


DEMAND 

In  a  very  gross  sense,  neither  transportation  services  nor  recreation  services  have  been 
growth  industries  over  the  past  20  years,  as  demonstrated  in  Chart  2  (on  page  3).   The 
underlying  considerations  here  are  undoubtedly  the  growing  dominance  of  non-city  life 
and  television,  with  all  the  ensuing  implications  for  commuting  facilities,  local  recreational 
facilities,  second  homes,  the  performing  arts,  etc.    (Indeed,  the  demise  of  commuting  other 
than  by  automobile  is  the  major  cause  of  the  decline  in  purchased  transportation.)    The 
point  of  the  chart  is  not  that  the  consumer  is  placing  less  emphasis  on  transportation  and 
recreation,  but  that  he  is  filling  more  of  those  needs  in  his  suburban  locale,  at  his  second 
home  (accessible  by  automobile),  or  by  independent  activities  not  requiring  public  facilities. 

It  is  interesting  to  note  that  the  extraordinary  events  of  the  past  year-principally  in- 
flation and  the  gasoline  shortage-have  led  to  a  reversal  of  these  trends,  which  circumstances 
I  will  later  suggest  may  have  some  enduring  significance. 
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Chart  2 

PERSONAL  OUTLAYS  ON  TRANSPORTATION  AND  RECREATION  SERVICES 

AS  PERCENTAGE  OF  DISPOSABLE  PERSONAL  INCOME 

1958  Dollars 
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Data  Source:    U.S.  Department  of  Commerce,  Bureau  of  Economic  Statistic 


Chart  3  is  more  specifically  relevant  to  the  travel  industry,  and  displays  the  percentage  of 
disposable  personal  income  spent  on  foreign  travel  and  purchased  domestic  intercity  trans- 
portation.   The  upper  two  panels  are  not  really  comparable  in  that  foreign  travel  includes 
all  expenses  involved  while  purchased  intercity  transportation  is  limited  to  just  that.    For- 
eign travel,  up  until  last  year,  has  indeed  been  a  growth  industry,  largely,  I  will  maintain, 
because  of  pricing  policies  consistent  with  a  highly  price-elastic  market.    Purchased  domes- 
tic intercity  transportation,  on  the  other  hand,  is  not  only  a  surprisingly  small  percentage 
of  personal  consumption  expenditures,  but  has  also  failed  to  exhibit  any  real  growth  relative 
to  all  other  expenditures  over  the  past  twenty  years.    The  bottom  panel  demonstrates  that 
the  spectacular  growth  in  air  travel  has  coincided  with  the  demise  of  rail  and  bus  service, 
a  transfer  that  has  now  been  virtually  exploited. 
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PERSONAL  CONSUMPTION  EXPENDITURES  ON  PURCHASED  TRANSPORTATION 
AS  PERCENT  OF  DISPOSABLE  PERSONAL  INCOME 
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My  purpose  in  displaying  Chart  2  and  3  has  been  to  dispel  any  preconception  that 
the  travel  industry  is  inherently  a  growth  business;  it  can  be,  but  not  without  innovation. 
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One  of  the  inherent  problems  of  the  travel  industry  is  its  economic  sensitivity,  or 
cyclicality.    Chart  4  displays  the  17-year  history  of  domestic  trunk  airline  traffic  through 
1969,  and  the  correlation  of  our  traffic  model  over  that  time.    Travel  does  decline  in 
recessions,  and  if  that  decline  coincides  with  an  increase  in  capacity,  as  it  typically  does, 
the  impact  on  profitability  can  be  profound.    Our  model  indicates  that  almost  half  of 
the  growth  in  the  "good  years"  1962-1966  was  due  to  the  rapid  increase  in  real  disposable 
personal  income,  which  growth  not  only  increased  but  also  broadened  the  distribution  of 
discretionary  income.    (It  was  also  reflected  in  increased  unit  volume  throughout  the 
economy,  and  therefore  increased  corporate  profits  and  business  travel.)    Almost  a  quarter 
of  the  traffic  was  generated  by  the  opening  up  of  new  markets,  while  an  eighth  was  at- 
tributable to  the  reduction  of  average  fares  relative  to  other  constituents  of  the  consumer 


Chart  4 

CYCLICALITY 

DOMESTIC  TRUNK  TRAFFIC-CORRELATION  ANALYSIS 
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price  index.    In  my  opinion,  the  principal  reason  for  the  disappointing  growth  in  travel 
since  1969  has  been  erratic  (and  currently  negative)  growth  in  real  disposable  personal  in- 
come over  the  past  five  years,  and  the  perverse  tendency  of  the  industry  to  raise  prices 
when  real  consumer  income  is  declining. 

The  mdustry  has  a  habit  of  raising  its  long-term  expectations  at  the  top  of  the  cycle 
and  lowering  them  at  the  bottom,  which  is  part  of  the  planning  problem  to  be  discussed 
later.    The  industry's  expectations  are  now  low  because  of  the  experience  of  the  past 
several  years.    My  own  view  is  that  unless  one  is  convinced  of  the  persistence  of  high  in- 
flation rates-!  am  not  so  convinced-such  pessimism  may  be  unwarranted. 

Another  unfortunate  travel  demand  characteristic  is  its  high  degree  of  seasonality,  as 
displayed  in  Chart  5.    It  is  unfortunate  from  the  investor's  viewpoint  because,  as  will  be 
demonstrated  later,  it  results  in  a  low  utilization  of  invested  capital.    But,  it  seems  to  me, 
this  problem  is  susceptible  to  mitigation,  if  not  solution,  through  pricing.    There  is  a  plant 
size  and  seasonal  pricing  structure  that  would  maximize  return  on  investment,  and  the 
optimum  mix  is  clearly  different  from  that  which  exists  today.    As  demonstrated  in  the 
chart,  for  example,  the  introduction  of  the  7/8  day  G.I.T.  fares  in  the  North  Atlantic 
market  in  1971  had  a  significant  effect  on  the  seasonality  of  that  market  and  ought  to  be 
a  signal  that  reappraisal  of  the  pricing  structure  is  in  order.    In  a  word,  the  industry  ought 
to  charge  the  maximum  price  that  the  traffic  will  bear  and  still  fill  the  seats  and  hotel 
rooms  in  the  peak  season,  and  the  much  lower  price  that  will  meet  marginal  costs  in  the 
slack  season. 

I  have  included  the  Mainland-Hawaii  seasonal  patterns  in  the  lower  panel  of  Chart  5 
because  I  believe  the  market  is  ripe  for  marketing  and  pricing  innovation.    Both  Hawaii 
and  Florida  offer  the  most  attractive  climate  contrast  in  the  winter,  but  while  most  people 
go  to  Florida  in  the  winter,  it  seems  that  most  people  go  to  Hawaii  in  the  summer.    Clearly, 
the  participants  in  the  Hawaii  market  should  increase  prices  in  the  summer  and  figure  out 
how  to  tap  the  market  that  now  goes  to  Florida  in  the  winter. 
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Chart  5 
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I'd  like  to  turn  now  to  a  brief  description  of  some  of  the  characteristics  of  the  travel 
market  that  in  my  opinion  delineate  the  opportunities  of  that  industry  to  gain  share  of 
consumer  spending.    Chart  6  demonstrates  again  that  travel  is  dominated  by  the  automo- 
bile and  the  airplane,  and  also  that  trip  purposes  differ  significantly  between  the  two  ve- 
hicles.   Almost  half  of  automobile  trips  are  for  the  purpose  of  visiting  friends  and  rela- 
tives, while  a  comparable  percentage  of  airplane  trips  are  business  oriented.    Sightseeing 
and  entertainment  accounts  for  14%  of  travel  in  each  instance,  with  the  other  purposes 
less  important.    Chart  7  displays  the  characteristics  of  the  major  non-business  categories 
of  travel,  and  presents  several  marketing  challenges  for  the  airline  industry.    Again,  almost 
half  of  non-business  trips  are  for  the  purpose  of  visiting  friends  and  relatives,  and  only 
10.2%  of  such  travelers  use  commercial  accommodations.    The  sightseeing  and  entertain- 
ment market  is  only  a  third  the  size  of  the  friends  and  relatives  market,  but  two-thirds  of 
such  travelers  use  commercial  accommodations. 


Demand 

Chart  6 

DISTRIBUTION  OF  TRAVEL  BY  TRIP  PURPOSE                           | 

1972 

Percentage 

of  Person 
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By  Auto  w/o  Camper 
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Other 
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Source:    1972  Census  of  Transportation,  U.  S 

Department  of  Commerce, 

Within  a  mode  of  travel,  the  characteristics  of  trips  to  visit  friends  and  relatives  and  for 
sightseeing  and  entertainment  are  similar  with  respect  to  the  distance  traveled,  average  number 
of  persons  traveling  together  and  number  of  nights  away  from  home,  but  these  characteristics 
vary  significantly  between  modes.   The  typical  automobile  trip  involves  a  family  traveling  700 
miles  round-trip  and  spending  three  nights  away  from  home.   On  the  other  hand,  the  trip  by 
air  typically  involves  one  or  two  persons  traveling  more  than  2000  miles  round-trip  and 
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spending  up  to  two  weeks  away  from  home.    The  message  of  the  chart,  it  seems  to  me,  is 
that  the  travel  industry,  if  it  wishes  to  tap  the  bulk  of  the  market  which  does  not  now  use 
the  industry's  facilities,  must  either  induce  people  to  find  new  friends  and  relatives,  or  design 
family  oriented  sightseeing  and  entertainment  packages  at  attractive  prices. 


Chart? 

Demand 

CHARACTERISTICS  OF  NONBUSINESS  TRIPS 
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By  Air 
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1.5 
2187 
13.2 

25.0% 

1.6 
2093 
10.9 

Source:  1972  Census  of  Transportation;  U.S.  Dept 

of  Commerce. 

A  more  promising  characteristic  of  travel  is  the  income  distribution  of  travel  by  auto- 
mobile and  by  airplane.    As  demonstrated  in  Chart  8,  on  page  10,  automobile  travel  is 
dominated  by  families  earning  less  than  $15,000  per  year  (such  families  comprise  approxi- 
mately 75%  of  our  society),  while  the  two  modes  compete  more  evenly  among  families 
earning  more  than  $15,000  per  year.    The  promising  aspect  is  that  the  percentage  of  fami- 
lies earning  less  than  $15,000  is  (1974  excepted)  declining,  while  the  percentage  earning 
in  excess  of  $15,000  per  year  in  1971  dollars  is  expected  to  increase  from  25%  to  45%  by 
the  end  of  this  decade.    Herein  lies  a  major  opportunity. 
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Chart  8 
INCOME  DISTRIBUTION  OF  TRAVEL  -  1972 
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AUTOMOBILE 
W/O  CAMPER 


tt        15 


O        10 


15       O 


10       « 


$5,000  55,0007,499     $7,500-9,999    $10,000-14,000      ,,$15,000 

FAMILY  INCOME  GROUP 

Source;    1972  Census  of  Transportation,  U.S.  Department  of  Commerce,  Bureau  of  the  Census. 


Before  turning  to  the  important  subject  of  pricing,  I'd  like  to  review  the  recent  past 
and  immediate  prospects  for  air  travel;  Chart  9,  on  page  11,  summarizes  the  history  of 
airline  traffic  since  1969,  the  end-point  of  Chart  4.    As  already  stated,  the  erratic  pattern 
of  domestic  traffic  since  1969  has  been  due  to  the  below  average  and  erratic  growth  of 
real  disposable  personal  income.    In  my  opinion,  the  surge  in  domestic  traffic  in  the  last 
quarter  of  1973  and  first  half  of  1974  was  attributable  to  a  flight  from  the  dollar  en- 
couraged by  the  inflationary  psychology  of  the  day  and  the  gasoline  shortage,  and  will 
not  endure.    The  underlying  economics  have  not  been  less  conducive  to  air  travel  since 
World  War  II,  and  as  we  enter  the  last  half  of  the  current  recession  we  are  likely  to  wit- 
ness not  only  the  demise  of  the  current  level  of  inflationary  expectations  but  also  a  signif- 
icant reduction  in  the  level  of  corporate  activity,  including  travel.    Thus  the  industry 
would  do  well  to  plan  on  negative  traffic  comparisons  in  the  domestic  market  at  least 
through  mid-1975. 
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DOMESTIC  TrtONK  TRAFFIC 

Billions  of  Revenue  Passenger  Miles  Per  Month 
(Seasonally  Adjusted) 


Demand 


Source;   Trunk  Airline  statistics  reported  to  C.A.B. 
Merrill  Lynch,  Pierce.  Fenner  &  Sinith  Incorporated  seasonal  adjustment  factors. 


North  Atlantic  traffic 

thotiMi'Al  o<  ScAe<fii«ed  lATA  PasseiSgi^s  Pel'  Mlohth 
(SeaSohally  Adjusted) 


Sources:  CAB  Statistics. 

Merrill  Lynch,  Pierce,  Fenner  &  Smith  Inci  seasonal  adjustment  factors. 
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As  we  all  know,  the  North  Atlantic  market  has  been  a  calamity  for  over  a  year  now, 
and  there  is  little  prospect  for  improvement  in  the  upcoming  quarters.    While  the  turmoil 
in  international  trade  and  balance  of  payments  is  undoubtedly  a  contributing  factor,  it  is 
my  opinion  that  the  principal  cause  of  the  decline  has  been  the  rapid  increase  in  prices  in 
what  is  probably  the  most  elastic  market  in  the  travel  business.    Huge  price  increases  have 
pervaded  the  market,  in  air  fares,  hotel  accommodations,  currency  devaluations  and  taxes, 
all  of  which  has  been  accompanied  by  a  great  deal  of  confusion  to  the  potential  traveler. 
This  market  is  likely  to  continue  to  be  a  financial  disaster  area  until  both  the  pricing 
structure  and  plant  size  are  rationalized. 

PRICING 

We  turn  now  to  what  I  consider  to  be  the  crux  of  the  travel  industry's  problem- 
pricing.    Chart  10,  (on  page  13),  displays  the  history  of  airline  fares  in  the  important 
New  York-Los  Angeles  market.   Through  a  long  series  of  contorted  adversary  proceedings 
leading  to  "findings,"  the  CAB  has  ordered  the  discontinuation  of  the  discount  fare  cate- 
gories used  by  43.2%  of  domestic  traffic  in  1971.    Thus,  within  two  years  the  promotional 
fare  structure  built  up  over  the  1960's,  will  have  been  dismantled,  thereby  reversing  the 
decline  in  the  relative  price  of  travel  that  has  contributed  so  significantly  to  past  growth. 

One  example  makes  the  point.    In  1971,  the  fare  for  a  family  of  four  traveling  from 
New  York  to  Los  Angeles  was  $758  round-trip.    This  winter,  the  same  fare  ranges  from 
$920  to  $1,496  depending  upon  the  inconvenience  imposed  upon  the  traveler,  with  the 
higher  fare  corresponding  to  the  level  of  convenience  attached  to  the  family  plan  fare  of 
1971.    You  will  recall  from  an  earlier  chart  that  family  travel  is  a  major  market  opportu- 
nity for  the  air  travel  industry.  The  new  excursion  fares  just  approved  represent  a  healthy, 
and,  in  current  circumstances,  a  necessary  reversal  of  those  trends. 
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The  recent  pricing  history  in  the  North  Atlantic  market  has  been  even  more  perverse, 
as  demonstrated  in  Charts  11  and  12  (on  page  15).    IVIuch  has  been  made  of  the  inroads 
achieved  by  the  supplemental  carriers  in  recent  years,  and  a  great  deal  of  energy  has  been 
devoted  to  the  debate  over  "impairment."    While  scheduled  airline  traffic  has  grown  at  the 
rate  of  16.0%  per  year  in  the  six  years  1967-1973,  all  of  that  growth  occurred  in  the  pro- 
motional fare  categories.    Indeed,  North  Atlantic  travel  in  the  promotional  fare  and  charter 
categories  grew  at  the  incredible  annual  rate  of  45.1%.    Most  travel  market  analysts  agree 
that  the  price  elasticity  in  the  promotional  fare  categories  significantly  exceeds  1.0,  that 
is,  lowering  fares  increases  revenue,  and  vice  versa. 


Chart  11 

Pricing 

U.S.  NORTH  ATLANTIC  TRAFFIC  SCHEDULED  VS.  CHARTER 
(Thousands  of  Passengers) 

Year 

%  Total 

Average 
Growth  Rate 
1967-1973 

1967 

1970 

1973 

1967       1973 

lATA  Scheduled  Passengers         4334 

6323 

8493 

86.9%     74.3% 

16.0% 

lATA  Charter  Passengers 

U.S.  Carriers                                135 
Foreign  Carriers                          278 

284 
342 

772 
570 

2.6          6.7 
5.4          5.0 

78.6 
17.5 

Supplemental  Passengers 

U.S.  Carriers                               279 
Forctgn  Carriers                            81 

841 
427 

1395 
208 

5.5  12.2 

1.6  1.8 

66.7 
26.1 

Total  Charter  Passengers                 773 

1894 

2994 

15.1         25.7 

■     46.8 

Source:  lATA  and  CAB  Traffic  Reports. 

NORTH  ATLANTIC  GROWTH  COMPARISONS 
Scheduled  &  Supplemental  Carriers 

Average 
Growth  Rate 
1967-1973 

Scheduled  Carriers 

Normal  Fares  (First  Class  &  Coach) 

Promotipnal  Fares 

Charters 

-  2.1% 

+52.8 

+37.5 

Supplemental  Carriers 

+57.5 

Promotional  Fares  &  All  Charters 

+45.1 
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NEW  YORK  TO  LONDON 
Summer  Round-Trip  Fares 


Winter  Round-Trip  Fares 


First  Class 

$842 

$894 

6.2% 

$1,034 

15.7% 

$1,156 

Coach 

430 

456 

6.0 

538 

180 

584 

14-21  Day  Economy 

349 

370 

6.0 

472 

27.6 

509 

22-45  Day  Economy 

219 

233 

6.4 

317 

36.1 

374 

Youth  Fares 

190 

226 

18.9 

Elin 

ninated 

Advanced  Purchase 

313 

7/8  Day  Winter  GIT 

220 

234 

6.4 

305 

30.3 

329 

Source;    Author's  estimates  from  TWA  data  base. 


Pricing 


Increase 

% 

% 

Nov.  1st  74 

% 

1972 

1973 

Increan 

1974 

liKrease 

Proposal 

Increase 

1973 

First  Class 

$842 

$894 

6.2% 

$1,034 

15.7% 

$1,156 

11.8% 

29.3% 

Coach 

590 

626 

6  1 

726 

16.0 

764 

10.4 

22.0 

14-21  Day  Economy 

412 

437 

6.1 

553 

26.5 

594 

12.9 

35.9 

22-45  Day  Economy 

313 

332 

6.1 

433 

30.4 

509 

23.2 

53.3 

Youth  Fares 

210 

258 

22.9 

Elim 

nated 

_ 

Advanced  Purchase 

435 

29.3% 
28.1 
37.6 
60.5 


These  considerations  stand  in  stark  contrast  to  the  recent  pricing  decisions  summarized 
in  Chart  12.  Not  only  have  base  fares  been  increased  29-36%,  but  the  changes  to  both  the 
seasonal  and  discount  fare  structure  have  also  been  severely  perverse. 

Finally,  on  the  subject  of  pricing,  Chart  13  displays  the  simultaneous  increase  of 
travel  agent  commissions  and  internal  reservations  and  sales  expense  of  the  trunk  airlines 
as  a  percentage  of  passenger  revenues  over  the  past  decade.    This  trend  has  accelerated 
rapidly  recently  as  the  travel  agent  has  benefitted,  in  share  of  business  commissioned  at 
least,  from  the  extraordinary  confusion  over  schedules  and  fares  that  has  characterized 
1974. 


The  airlines  have  always  been  highly  oriented  toward  market  share,  but  particularly 
in  times  of  depressed  traffic.    In  the  past  this  orientation  has  often  led  to  frequency  com- 
petition, but  in  the  current  circumstances  the  carriers  are  competing  to  gain  the  favor  of 
the  travel  agents,  in  both  the  personal  and  business  markets.  The  carriers  are  closing  some 
sales  offices  and  actively  expanding  their  sales  efforts  and  facilities  offered  to  the  travel 
agent  industry^  despite  the  fact  that  the  minimum  travel  agent  commissions-?. 0%-is 
comparable  to  the  internal  airline  reservations  and  sales  expense  (as  a  percentage  of  pas- 
senger revenues).   Since  all  reservations  and  changes  must  ultimately  be  processed  through 
the  airlines'  reservations  systems,  there  is  little  financial  offset  to  the  increased  commissions 
paid,  other  than  the  development  of  new  business. 
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Pricing 


Chart  13 

TRAVEL  AGENTS  COMMISSIONS  AND 

RESERVATIONS  AND  SALES  EXPENSE  AS  A 

%  OF  TOTAL  PASSENGER  REVENUES 


Travel  Agent 

Reservations 

Year 

Commissions 

and  Sales  Expense 

1963 

0.9% 

2.8% 

1965 

1.3 

4.6 

1970 

2.8 

7.5 

1973 

3.5 

6.8 

Data  Source:    CAB  Financial  Reports 


The  increased  commissioning  of  business  travel,  which  generally  falls  outside  the  realm 
of  "new  business,"  raises  particular  questions.    Many  firms  use  travel  agents  primarily  be- 
cause of  their  ticket  delivery  and  billing  services;  the  other  costs,  such  as  reservations  and 
changes,  are  duplicated  by  the  agents  and  the  airlines.    I  question  whether  this  duplication 
is  cost-effective  in  non-incentive  business  markets. 


The  trend  towards  significantly  increased  travel  agent  participation  also  carries  the 
substantial  risk,  from  the  point  of  view  of  the  airlines,  that  the  airlines  will  increasingly  lose 
control  of  their  markets,  and  end  up  simply  providing  carriage  for  other  people's  products. 

My  point  here  is  that  the  travel  agent  commission  structure  should  be  made  cost-bene- 
ficial to  the  airlines  by  discouraging  the  duplication  of  costs  and  encouraging  the  develop- 
ment of  new  business.    I  am  certain  that,  with  an  incentive  based  commission  structure, 
the  travel  agent  industry  would  play  a  key  role  in  meeting  the  marketing  challenges  con- 
fronting the  travel  industry. 

Summary 

I  would  consider  it  foolhardy  to  presume  that  air  travel  will  grow  more  rapidly  than 
other  economic  activities  if  its  price  is  increased  more  rapidly  than  the  growth  in  personal 
income.    I  believe  it  to  be  imperative  that  the  industry  find  "truth"  in  this  area  if  it  is  to 
avoid  atrophy  into  a  low  growth-rate  regulated  utility,  and  the  best  way  I  know  of  to  find 
truth  is  through  competitive  experimentation. 
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CAPITAL  AND  COST  STRUCTURE 

Having  concentrated  my  discussion  on  the  demand  side  of  the  equation  thus  far,  I 
turn  now  to  some  of  the  cost  and  capital  structure  problems  of  the  airline  industry. 
Chart  14  presents  several  key  cost  and  capital  structure  comparisons  for  the  U.  S.  trunk 
airlines  and  for  the  aggregate  of  manufacturing  corporations.    In  the  first  place,  there  is 
a  rather  striking  contrast  between  the  two  sectors  in  the  percentage  of  the  earning  assets 
that  are  mortgaged  and  the  percentage  of  total  capital  that  is  comprised  of  long-term  debt. 
From  the  investor's  point  of  view,  these  are  most  unfortunate  comparisons.    The  travel 
industry's  operating  earnings  are  highly  leveraged  because  of  the  absence  of  inventory  and 
low  marginal  cost  of  traffic.    The  compounding  of  operational  leverage  with  a  high  degree 
of  financial  leverage  escalates  both  the  earnings  volatility  and  financial  risk,  both  of  which 
discourage  long-term  equity  investment. 
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Capital  &  Cost  Structure 

CAPITAL  AND  COST  STRUCTURE  COMPARISO 
U.S.  TRUNK  AIRLINES  &  MANUFACTURING  CORPO 

NS 
l«ATIONS 

1961 

1965 

1970 

1973 

U.S.  TRUNK  AIRLINES 
Capiui  Ratios 

Debt  %  Earning  Assets 
Debt  %  Total  Capital 

72.6% 
64.4 

60.4% 
55.6 

66.1% 
60.5 

59.0% 
57.8 

Operating  Ratios 

Sales/Net  Property 

Operating  Profit  Margin 

Operating  Profit/NonOperating  Expense 

1.2X 
0.2% 
0.3X 

1.5X 
13.7% 
10.0X 

1.1X 
0.3% 
0.2X 

1.3X 
4.1% 
2.5X 

Operating  Expame  Braakout 

Compensation  of  Employees 
Capital  Consumption  Allowances 
Purchased  Materials,  Services  &  Other 

44.2% 

13.2 

42.6 

44.1% 

10.4 

45.5 

46.2% 

10.7 

43.0 

46.6% 

9.7 

43.7 

MANUFACTURING  CORPORATIONS 

Capital  Ratios 

Debt  %  Earning  Assets 
Debt  %  Total  Capital 

26.3% 
16.2 

27.9% 
17.8 

34.6% 
24.8 

35.6% 
24.7 

Oparating  Ratios 

Sales/Net  Property 

Operating  Profit  Margin 

Operating  Profit/Non-Operating  Expense 

3.4X 
7.7% 
N.M. 

3.5X 
9.3% 
N.M. 

3.0X 
7.0% 
34.0X 

3.6X 
8.5% 
16.4X 

Oparating  Expanse  Breakout 
Compensation  of  Employees 
Capiul  Consumption  Allowances 
Purchased  Materials,  Services  &  Other 

30.0% 
3.5 
66.5 

28  8% 
3.5 
67.7 

27.2% 
3.7 
69.1 

24.4% 

3.5 
72.1 

SourcM:   CAB  Financial  Reporn-Fadaral  Trada  Comminlon 
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These  circumstances  seem  to  have  come  about  because  of  regulatory  and  stock  option 
pressures  to  make  earnings  seem  better  than  they  really  are,  but  have  had  the  effect  of  rele- 
gating airline  securities  to  the  speculative  list. 

The  operating  ratio  comparisons  speak  directly  to  the  underutilization  of  capital  in  the 
airline  industry  mentioned  earlier.    The  ratio  of  sales  to  net  property  of  the  airlines  is  little 
more  than  one-third  that  of  manufacturing  corporations,  and  capital  consumption  allowances 
therefore  almost  three  times  as  great.    The  airline  industry  is  far  more  capital  intensive  than 
it  should  be,  and  the  solution  will  be  found  in  pricing  structure. 

The  airline  industry  is  also  highly  labor  intensive,  and  contrary  to  the  experience  of 
manufacturing  corporations,  have  failed  to  realize  lower  unit  labor  costs  as  a  benefit  of 
improved  productivity.    The  reason,  of  course,  is  the  rapid  increase  in  wages  demonstrated 
in  Chart  15.    We  are  all  aware  of  the  unique  vulnerability  of  the  transportation  industry 
to  labor  demands,  but  I  personally  doubt  that  the  industry  would  be  either  as  vulnerable 
or  as  acquiescent  in  the  absence  of  economic  regulation. 


Capital  &  Cost  Structura 

AIRLINE  INCREASES  IN  EMPLOYMENT  COSTS  OUTPACE 
THOSE  OF  OTHER  U.S.  INDUSTRIES 

150 
140 

Index  1965-100 

US. 

schaduM 
airlines 
147% 

Parcantage  incraasa,  1965  through  1970 

Construction 
141% 

- 

130 

Manufac- 

All 

industries 

(private) 

131% 

-                    1J8% 

120 

- 

110 

- 

Sourca:  Air  Transport  Aaociation  of  Anwrica 
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PLAIMNING 

One  more  subject  that  deserves  discussion  before  I  attempt  to  wrap  all  these  points 
together  is  that  of  planning.    Chart  16  displays  the  passenger  load  factor  history  of  the 
trunk  airlines  for  the  past  decade  and  notes  two  key  decisions  that  have  led  to  a  great  deal 
of  distress.    It  was  not  the  equipment  decisions  themselves  that  proved  faulty,  but  the 
totally  unconservative  scope  of  the  programs.    In  effect,  several  carriers  "bet  the  company" 
in  those  decisions;  so  far,  one  has  lost  and  another  may  yet. 


TRUNK  PASSENGER  LOAD  FACTOR  HISTORY 
(4  Quarter  Moving  Average) 
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The  lead  time  on  a  new  aircraft  program  simply  exceeds  one's  visibility  on  economic 
prospects,  and  that  fact,  together  with  the  high  degree  of  operational  leverage  inherent  in 
the  airline  industry,  commands  conservatism. 


Incidentally,  the  price  of  the  average  airline  share  peaked  in  the  same  quarter  in  which 
the  Boeing  747  decision  was  made,  and  had  declined  44%  by  the  time  the  DC-10  decision 
was  made.    It  seems  that  someone  might  have  wondered  why!    (The  average  share  was  re- 
cently 77%  lower  than  the  1966  peak  value.) 


2259 


-20- 


VOLATILITY 

Chart  17,  (on  page  21),  wraps  up,  from  the  investment  viewpoint,  all  that  I  have 
said  heretofore.    The  chart  displays  the  trunk  airline  stock  price  and  earnings  performance 
relative  to  those  of  the  Standard  and  Poors  Industrial  Index.    When  the  lines  are  rising, 
stock  prices  or  earnings  of  the  airlines  are  increasing  more  rapidly  than  those  of  the  S&P 
425,  and  conversely.    When  the  price  line  is  below  the  earnings  line,  the  price/earnings 
ratio  of  the  airlines  is  less  than  that  of  the  S&P  425,  reflecting  low  confidence  in  the 
durability  of  the  earnings  trend.    Those  airlines  now  enjoying  reasonable  earnings  are 
currently  priced  at  significantly  lower  P/E  multiples  than  the  historically  low  multiple  of 
the  S&P  425  index. 

The  extraordinary  degree  of  volatility  displayed  in  Chart  17  seriously  limits  the  num- 
ber of  investors  for  whom  airline  securities  are  appropriate  holdings.  They  are  inappropri- 
ate, for  example,  for  institutions  whose  fiduciary  responsibilities  preclude  active  trading 
of  their  portfolios,  and  such  investors  are  precisely  the  kind  that  the  industry  should  most 
value  as  shareholders.  In  contrast,  airline  stocks  are  a  veritable  playground  for  speculators, 
on  both  the  long  and  short  side  of  the  market. 

I  very  much  hope  that  the  Subcommittee  will  not  underestimate  the  significance  of 
the  information  in  Chart  17.    It  is  my  opinion  that  the  greatest  shortage  our  economy 
will  face  in  the  remainder  of  this  decade  will  be  that  of  equity  capital.    The  competition 
for   such  capital  will  be  intense,  and  the  future  health  of  the  travel  industry  will  depend 
on  its  ability  to  compete  in  the  financial  markets. 

OPPORTUNITIES 

The  first  chart  displayed  a  very  substantial  departure  from  the  twenty-year  trends  of 
personal  consumption  expenditures  on  transportation  and  recreation  services  in  recent 
quarters.    The  other  categories  of  expenditure  that  have  gained  share  in  recent  quarters 
are  furnishings  (excluding  appliances),  clothing  and  other  non-durables.    Thus  discretionary 
spending  categories  gained  market  share  at  the  expense  of  essentials  in  the  recent  environ- 
ment.   There  is  a  logic  behind  such  changes  as  a  consequence  of  recent  inflation  rates,  but 
the  magnitude  of  the  changes  in  spending  patterns  suggests  that  there  may  be  more  subtle, 
and  perhaps  enduring,  forces  at  work. 
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Chart  17 

TRUNK  AIRLINE  STOCK  PRICES  &  EARNINGS 

Relative  to  S&P  425  Index 
(Airline  Stock  Price  and  EPS.  as  Percent  of  S&P  425  Index  &  EPS.) 


Volatility 


Six  months  following' the  mid-point  of  past  recessions. 
Merrill  Lynch,  Pierce,  Fenner  &  Smith  Inc. 
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One  changing  force  is  demographic  as  shown  on  Chart  18.    In  the  decade  through 
1971,  the  population  growth  in  our  society  was  concentrated  in  the  dependent  age  groups, 
while  in  the  remainder  of  the  1970's  the  growth  will  be  in  the  independent  age  groups, 
particularly  in  the  25-44  year-old  age  group  that  enjoys  the  most  rapid  increase  in  income 
and  standard  of  living.    The  declining  concentration  of  the  population  in  the  0-19  age 
group,  reflecting  the  reduced  fertility  rate,  is  also  reflected  in  the  fact  that  women  have 
been  entering  the  work  force  more  rapidly  than  their  demographic  growth  rate.    A  married 
woman,  in  going  to  work,  not  only  creates  a  demand  for  clothing  and  other  non-durables, 
but  also  has  a  profound  effect  on  her  family's  discretionary  income,  reflected  in  expendi- 
tures on  furnishings,  travel  and  recreation. 


Chart  18 
POPULATION  DISTRIBUTION 
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Another  important  trend  is  that  of  broadening  income  distribution.    Chart  19  sum- 
marizes a  Conference  Board  projection  of  income  distribution  through  this  decade.    This 
trend  is  dependent  upon  the  continued  growth  of  real  disposable  personal  income,  and 
has  obviously  been  reversed  in  the  last  twelve  months.    I  am  convinced,  however,  that  the 
normal  operation  of  free  markets,  if  allowed  to  do  so,  will  shortly  arrest  the  current 
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explosion  of  prices,  and  if  such  turns  out  to  be  the  case,  the  broadening  of  income  dis- 
tribution will  resume.    As  previously  noted,  the  percentage  of  families  earning  less  than 
$15,000  per  year  (in  1971  dollars)  is  decreasing,  while  the  percentage  of  families  earning 
more  than  $15,000  is  increasing  rapidly.    Note  that  the  important  growth  occurs  in  the 
$15,000-25,000  income  class  which  increases  from  19.5%  of  society  in  1970  to  32.0%  in 
1980. 


Chart  19 

Opportunity 

PROJECTION  OF  FAMILIES  BY  INCOME  CLASS 

PERCENT  DISTRIBUTION 

1971  DOLLARS 

Income  Class 

1970 

1975 

1980 

<$  5,000 

18.0% 

13.5% 

11.5% 

5,000-10,000 

30.0 

23.5 

20.5 

10,000-15,000 

27.5 

26.0 

23.0 

15,000-25,000 

19.5 

27.0 

32.0 

>  25,000 

5.0 

10.0 

13  J) 

Source:  A  Guide  to  Consumar  Markvu.  1972/73,  Th*  Conference  Board. 

Chart  20  displays  some  very  significant  work  done  several  years  ago  by  Mr.  George 
Newman  of  Pan  Am.    The  analysis  summarizes  the  income  propensity  and  elasticity  of 
international  air  travel.    Such  travel  exhibits  a  rather  typical  bell-shaped  income  elasticity 
curve  that  peaks  in  the  $15,000-25,000  income  class,  precisely  that  class  in  which  the  most 
dynamic  growth  is  likely  to  occur  in  this  decade. 


Chart  20 

INCOME  PROPENSITY  AND  ELASTICITY 
OF  INTERNATIONAL  TRAVEL 
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'Propensity  to  travel  is  the  number  of  trans-Atlantic  trips  taken  per  1000  families 
within  that  income  group. 
"Elasticity  is  the  percentage  increase  in  foreign  trips  that  would  resuh  from  a  1% 
increase  in  family  income  (constant  dollar)  within  that  income  group. 
Source:    "Saturation  in  Air  Travel-Facts  and  Fantasies."  Paper  delivered  by 

Mr.  George  Newman  before  the  Eastern  Council  for  Travel  Research, 
November  17.  1970. 
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Thus  changing  demographics,  life  styles,  and  income  distribution  are  all  likely  to  con- 
tribute to  a  vigorous  resumption  of  discretionary  spending  growth  as  the  economy  recovers 
from  the  current  recession  and  opportunity  for  the  airline  industry.    There  are,  of  course, 
two  elasticities  at  work,  income  and  price  elasticity.    The  travel  industry  will  have  to  turn 
its  energies  to  the  development  of  rational  pricing  and  all  that  entails  if  the  opportunity 
is  not  to  be  lost. 

SUMMARY 

I  believe  it  is  impossible  to  predict  the  ultimate  consequences  of  deregulation,  pri- 
marily because  there  is  so  little  specific  information  available  on  the  characteristics  of  the 
travel  market  and  because  the  industry's  long  history  of  making  decisions  on  the  basis  of 
market  share  and  marginal  profitability  has  left  many  carriers  financially  ill-prepared  to 
compete.    Deregulation,  therefore,  would  undoubtedly  be  accompanied  by  extraordinary 
anxiety  within  the  industry,  the  financial  community  and,  I  would  think.  Congress. 

I  have  no  doubt,  however,  that  deregulation  would  substantially  alter  the  industry's 
decision  processes  in  at  least  two  important  respects.    Market  characteristics  cannot  be, 
and  therefore  have  not  been,  determined  by  adversary  proceedings  before  the  CAB,  and 
would  be  determined  by  competitive  experimentation.    Secondly,  decisions  would  be  based 
on  investment  criteria  rather  than  marginal  profitability  calculations  that  in  the  aggregate 
have  led  to  the  consumption  of  capital.    I  believe  that  both  of  these  changes  would  be 
beneficial. 

I  also  believe  that  deregulation,  if  it  is  to  be  successful,  must  apply  to  all  aspects  of 
airline  marketing.    If  the  airlines  are  to  be  free  to  compete  in  pricing,  they  must  also  be 
free  to  decide  which  markets  do  or  do  not  warrant  investment.    And  if  they  are  to  be 
free  to  select  and  develop  their  markets,  they  must  also  be  free  to  do  so  directly,  rather 
than  be  constrained  by  rules  that  limit  their  ability  to  compete  with  travel  agents  and 
organizers  in  the  development  of  new  business. 

Finally,  the  Subcommittee  has  been  presented  with  theoretical  comparisons  of  long 
term  returns  on  investment  and  stock  price  to  book  value  per  share  averages  purporting 
to  demonstrate  that  the  industry  has  been  sufficiently  profitable.    I  submit  that  such  com- 
parisons are  ultimately  irrelevant.    The  relevant  issue  is  how  the  financial  markets  perceive 
the  risks  and  rewards  in  the  airline  industry  in  relation  to  a  broad  universe  of  alternatives, 
and  those  markets  are  clearly  stating  that  airline  earnings  are  too  low  and  too  volatile  to 
attract  long  term  equity  capital,  or  for  that  matter  debt  capital,  at  competitive  prices. 
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[The  following  prepared  statement  was  submitted  by  Sam  Peltzman, 
professor  of  economics,  University  of  Chicago.] 
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A  Survey  of  the  Findings  of  the  Economic  Literature  on  C.A.B. 
Regulation  prepared  for  the  Senate  Judiciary  Subcommittee 
on  Administrative  Practice  and  Procedure 

February,  1975 

THE  EFFECOS  OF  CAB  REGUIATEON 

Sam  Peltzmsui* 

This  paper  attempts  a  brief  svunmary  of  the  major  findings  of  the 
economics  literature  on  the  effects  of  CAB  regulation  of  domestic  air 
transport.  The   discussion  focvises  on  entry,  rates  and  the  structure  of 
routes  and  services,  and  I  try  to  convey  both  the  theoretical  framework 
within  which  the  economics  of  airline  regulation  has  developed  and  the 
policy  implications  which  tend  to  be  drawn  from  the  research  results. 

Entry.  One  of  the  more  obvious  effects  of  CAB  regulation  has  been 
to  limit  the  number  of  firms  providing  scheduled  air  service  essentially 
to  the  handful  of  those  "grandfathered"  in  1938.  Indeed,  by  permitting 
some  mergers  and  approving  virtually  no  applications  for  certification 
by  prospective  entrants,  the  number  of  scheduled  trunk  carriers  is  smaller 
today  than  in  I938  (10  v.  I6)  in  spite  of  the  enormous  growth  in  air 
travel.  !Hie  question  that  arises  immediately  is  what,  other  than  protection 
of  existing  firms,  might  be  accomplished  by  a  restrictive  entry  policy. 

The  special  circumstances  in  which  economic  theory  suggests  that 
entry  restriction  might  provide  benefits  to  consumers  do  not  appear  to  be 
present  in  the  current  airline  market.  Among  these  would  be  the  reluctajice 
of  an   innovator  to  bear  the  costs  of  developing  a  new  product  or  service 
when  competition  from  rivals,  who  have  not  incurred  similar  costs,  might 
prevent  recovery  of  the  development  costs.  Ihis  is  the  sort  of  situation 

*Professor  of  Economics  -  University  of  Chicago;  B.B.A.  University  of 
Chicago  (1960);  Ph.  D.  University  of  Chicago  (1965). 
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which  rationalizes  the  patent  laws,  and  may  in  fact  have  characterized  the 
airline  industry  at  the  time  regulation  was  instituted.  However,  as  the 
patent  laws  recognize,  the  situation  described  does  not  call  for  permanent 
restriction  of  entry,  and  the  work  of  pioneering  untapped  airline  markets 
would  appear  to  be  long  done. 

Entry  restriction  might  also  be  Jvistified  by  cost  considerations. 
If  there  are  substantial  economies  associated  with  large  firm  size,  these 
might  be  more  easily  realized  by  permitting  only  one  or  a  few  firms  to  take 
advantage  of  market  growth.  This  would  not  imply  the  necessity  of  entry 
restriction  if  entrants  who  failed  to  achieve  scale  economies  could  merge 
with  other  firms  without  having  first  invested  in  redundant  long-lived 
assets.  Since  there  has  been  steady  expansion  in  the  number  of  pieces  of 
the  airlines'  most  important  asset,  flight  equipment,  the  potential  for 
such  long-term  redundancy  would  appear  limited  in  this  particular  industry. 
Nevertheless,  the  presence  of  scale  economies  could  at  least  mitigate  any 
other  objections  to  regulatory  entry  restriction,  in  the  sense  that  such 
economies  would  have  permitted  only  a  few  firms  to  survive  even  if  there 
had  been  no  legal  restriction  of  entry. 

Ihe  existing  evidence,  however,  fails  to  disclose  any  substantial 
economies  of  scale  in  the  airline  industry.  Most  studies  (for  example, 
those  by  Caves;  Douglas  and  Miller;  Eads,  Nerlove  and  Raduchel;  Gordon; 
and  Straszheim)  imply  essentially  constant  ret\u-ns  to  scale,  that  is,  no 
difference  in  unit  costs  among  firms  over  the  range  of  existing  firm  sizes, 
niis  finding  can  be  interpreted  two  ways:  1)  CAB  entry  regulation  has 
not  created  carriers  which  are  inefficient  solely  by  virtue  of  their  being 
too  large.  That  would  require  the  existence  of  diseconomies  of  scale. 
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2)   The  CAB  could  have  permitted  many  more  firms  to  enter  without  fear  of 
forcing  the  cost  of  airline  service  up.     For  example,   the  three  smallest 
of  the  domestic  trunk  carriers   (National,   Braniff,  Western)  each  have  on 
the  order  of  S-lf  per  cent  of  industry  capacity  (available  ton  miles), 
which  implies  that  at  least  25-35  domestic  trunk  carriers  could  have  been 
licensed  without  sacrifice  of  any  scale  economies.     Jordaji,   from  data  on 
costs  of  unregtilated  California  carriers,   estimates  that  without  CAB 
regulation  100  to  200  airlines  would  have  provided  scheduled  service 
(trunk  and  local  service)  in  the  post-war  period  in  contrast  to  the  maximum 
or  35   (trunk  and  local  sei^ce  carriers)   permitted  by  the  CAB. 

If  (a)  the  CAB  has  substantially  restricted  the  number  of  carriers, 
but  (b)  this  has  neither  increased  nor  decreased  those  costs  related  solely 
to  firm  size,   then  an  evaluation  of  CAB  entry  po3icy  must  rest  on  the 
effect  this  policy  has  had  in  other  areas  of  airline  operation.      Perhaps 
the  most  important  of  these  concerns  rates,  which  are  discussed  next. 

Rates.     The  theoretical  basis  for  expecting  a  relationship  between 
entry  control  and  prices  has  long  been  established  in  the  economics 
literature.     Put  briefly,   the  greater  the  difference  between  price  and 
unit  cost  (including  a  competitive  return  on  investment)  the  greater  the 
attraction  of  a  market  for  entrants,   and,    if  entry  is  not  regulated,   the 
resulting  entry  will  increase  output  and  drive  prices  down  to  equality 
with  unit  costs.      The  converse  of  this  is  that  potential  entry  will 
restrain  existing  firms  from  setting  prices  above  costs.     The  major 
circumstance  in  which  this  restraint  may  be  incomplete  is  where  there 
are   scale  economies   (see  Bain,   Modigliani),    since  these  act  to  limit  the 
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number  of  firms  that  can  serve  a  maxket.  However,  we  have  seen  that  scale 
economies  are  vmimportant  in  the  airline  industry. 

With  the  threat  of  entry  removed  by  regulation,  we  would  expect 
airline  rates  to  be  higher  than  otherwise.  This  expectation  is  strengthened 
by  the  natiore  of  rate  regulation  in  the  airline  industry.  This  regulation 
permits,  via  exemption  fl-om  antitrust  laws,  existing  firms  to  agree  on 
rates  proposed  for  CAB  approval,  and  once  such  approval  is  secured  any 
carrier  is  barred  from  charging  less  than  the  regulated  ra.te.  Ohis 
compounds  the  incentive  for  established  carriers  to  seek  noncompetitive 
rates,  since  it  removes  the  possibility  that  a  fare  increase  by  one 
cstrrier  will  result  in  loss  of  market  share  to  carriers  not  matching  the 
increase . 

These  theoretical  expectations  are  borne  out  in  owo  major  recent 
studies  on  the  effects  of  CAB  regulation  on  airline  rates.  The  first  of 
these,  by  Jordan,  relies  on  a  comparison  between  the  California  intrastate 
maxket  and  the  regulated  interstate  market.  Up  to  the  mid-1960's,  carriers 
operating  solely  within  California  were  subject  to  neither  minimum  rate 
nor  entry  regulation.  The  entry  of  intrastate  carriers  into  a  market 
previously  served  by  regulated  carriers  drove  rates  down  by  about  half, 
and  it  remains  the  case  today  that  regulated  rates  on  routes  with  similar 
lengths  and  market  sizes  (e.g.,  the  Northeast  corridor  from  Boston  to 
Washington)  are  double  those  within  California.  In  part  this  differential 
reflects  lower  operating  costs  within  California  (e.g.,  there  is  greater 
traffic  congestion  in  the  Northeast  corridor).  However,  Jordan  estimates 
that,  taking  these  cost  differences  into  account,  regulated  rates  are  kl 
to  89  per  cent  higher  than  otherwise. 
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The  second  study,  by  Keeler,   is  more  comprehensive,  but  essentially 
corroborates  Jordan's  finding.     Keeler  estimates  long-r\in  unit  costs 
(including  a  competitive  return  on  investment)   for  each  of  30  major  airline 
markets  and  compares  these  with  the  regulated  coach  fares.     He  finds,    for 
1968,   that  regulated  rates  axe  from  20  to  95  per  cent  over  what  could  have 
been  expected  without  regulation.     These  markups  over  competitive  costs 
tended  to  be  greatest  on  the  longest  routes.     For  1972,   this  range  of 
markups  was  h^  to  8k  per  cent,   or  virtually  the  same  as  Jordan's  estimate. 
(It  should  be  noted  that  recent  CAB  decisions  have  raised  short- haiil  rates 
reli"  fcive  to  long-haul,   and  so  compressed  this  range  further.) 

One  earlier  study  (Caves)   implies  a  smaller  effect  of  regulation 
than  Keeler  and  Jordan.     Caves  found  markups  over  \init  cost  excluding 
retiorn  on  investment  of  56  to  6?  per  cent  for  1958.     Inclusion  of  capital 
costs  would  put  these  markups  substantially  below  the  Keeler-Jordan 
estimates,   though  it  would  not  eliminate  them.     One  reason  for  the  disparity 
is  that  Caves  uses  first-class  fares,  where  load  factors  are  lower  than  in 
coach,    so  much  so  that  coach  receipts  per  passenger  mile  exceed  those  in 
first  class. 

The  thrust  of  the  evidence  then  is  that  CAB  entry  and  rate  regulation 
have  combined  to  produce   fares   substantially  higher — on  the  order  of  50 
per  cent  in  typical  markets--than  otherwise.      This  might  have  been  expected 
to  result  in  higher  profits  for  airlines  than  in  other  industries,   but  it 
has  not.     Douglas  and  Miller  report  that  total  returns   (profits  plus 
interest)  on  capital  (equity  plus  long-t:;rm  debt)   averaged  7.I  per  cent 
for   1965-70.     For  all  corporations  in  those  years,   this  retvirn  averaged 
9.3  per  cent.     A  reconciliation  of  super- competitive  prices  with  average 
or  sub-average  profitability  requires  examination  of  some  important  secondary 
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consequences  of  CAB  regulation.  Biese  fall  into  the  general  category  of 
service  quality. 

Service  Quality.  Prom  the  stemdpoint  of  the  carriers  as  a  group, 
.though  not  from  that  of  consumers,  one  of  the  weaJoiesses  of  CAB  regulation 
has  been  its  failure  to  control  competition  among  established  carriers  in 
the  nonprice  dimensions  of  airline  service  as  assiduously  as  it  has 
discouraged  price  competition  and  new  entry.  Until  recently  the  established 
carriers  have  been  essentially  free  to  determine  independently  the  number 
of  their  flights  between  cities,  the  level  of  amenities  provided  on  flights 
(meals,  seating  densities),  the  type  of  equipment  used,  etc.  In  addition, 
the  CAB  has  not  been  nearly  as  restrictive  in  controlling  entry  by 
established  carriers  into  markets  served  by  others  as  it  has  in  restricting 
entry  by  outsiders. 

This  "laxity"  in  regulating  expansion  from  within  the  industry 
has  tended  to  encourage  a  process  whereby  airline  costs  are  increased  to 
essentially  match  the  regulated  rates.  To  understand  the  nat\rre  of  this 
process,  one  must  consider  the  incentives  working  on  an  individual  carrier 
facing  a  regulated  rate  which  exceeds  costs  but  which  cannot  be  cut.  In 
this  circumstance  additional  traffic  would  increase  profits,  but  the  only 
way  the  carrier  can  obtain  the  traffic  is  by  increasing  the  nonprice- 
related  attractions  of  its  service — flying  more  frequently,  seating 
passengers  more  comfortably,  etc.  The  incentive  to  engage  in  this  nonprice 
competition  is  enhanced  if  the  carrier  shares  a  route  with  others,  for  in 
this  case  it  gains  not  only  wholly  new  airline  customers  attracted  by  the 
improved  service,  but  also  customers  now  using  other  carriers.  These 
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service  improvements,  of  course,  raise  costs,  and  invite  retaliation  by- 
competitors  which  cancels  part  of  the  traffic  gains  of  the  initiating 
carrier.   But,  so  long  as  fares  exceed  costs,  the  individual  carrier  has 
an  incenti\e  to  increase  service  quality  (and  costs),  so  that  the  process 
tends  eventually  to  push  costs  up  to  the  regulated  fare. 

Since  this  sort  of  incentive  is  strongest  in  multiple  carrier 
markets,  another  way  for  an  established  carrier  to  increase  its  profitability 
is  to  press  for  authority  to  serve  a  market  now  served  by  one  or  a  few 
carriers,  and  where  consequently  fares  still  exceed  costs.   The  CAB  has 
no:  completely  resisted  this  pressure.  While  it  has  turned  down  nvunerous 
applications  for  new  route  authority,  it  has  approved  enough  of  them  so 
that,  according  to  Douglas  and  Miller,  only  23  per  cent  of  all  trunk 
passenger  miles  in  I97I  were  flown  on  one-carrier  routes,  compared  with 
kh   per  cent  in  1955.   Thus  the  stimulus  to  intercarrier  service  rivalry 
has  grown  over  time. 

The  more  in^xjrtant  forms  which  this  service  rivalry  has  tak:en  are: 

1.  Flight  Frequency  and  Load  Factors.   The  attempt  to  win 
customers  by  scheduling  more  flights  than  competitors  results  in  a 
reduction  of  load  factors  (passengers  per  available  seats)  and  thereby 
increases  the  cost  per  passenger  flown.  Jordan  reports  that  load  factors 
in  the  unregulated  California  market  exceeded  70  per  cent  for  most  of 
the  early  1960's,  while  regulated  carriers  had  load  factors  averaging 
about  55  per  cent.   There  is  a  similar  contrast  between  single  and  multiple 
carrier  regulated  markets.  Douglas  and  Miller,  using  regulated  carrier 
data  for  I969,  estimate  that  in  a  typical  market  (8OO  passengers  per  day, 
1,000  miles)  the  average  load  factor'  would  be  6I  per  cent  if  there  was  only 
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a  single  carrier,  but  kS   per  cent  if  there  were  three.  The  extent  to 
which  this  scheduling  competition  increases  \init. costs  can  be  gauged  from 
Keeler's  study.  His  estimates  of  fare  markups  assvime  a  60  per  cent  load 
factor.   This  is  below  the  California  experience,  because  the  xmusually 
large  market  there  may  make  load  factors  there  atypical  of  what  could  be 
expected  elsewhere  without  regulation.  However,  Keeler's  assumption  does 
accord  with  what  is  already  attainable  where  scheduling  rivalry  among 
regulated  cajriers  is  absent,  and  presumably  with  what  could  be  expected 
if  price  rivalry  were  substituted  for  scheduling  rivalry.  Keeler  then 
estimates  a  range  of  fare  markups  over  costs  based  on  a  50  per  cent  load 
factor,  which  was  in  fact  close  to  the  average  for  I968-7O.  These  range 
from  -6  per  cent  to  68  per  cent,  in  contrast  to  the  20  to  95  per  cent  range 
for  a  60  per  cent  load  factor.  This  permits  the  conclusion  that  unit 
costs  are  about  20  per  cent  higher  due  to  the  substitution  of  scheduling 
for  price  rivalry.  Thus  scheduling  rivalry  can  account  for  a  substantial 
part,  but  by  no  means  all,  of  the  difference  between  the  costs  of  regulated 
carriers  and  those  that  could  be  expected  without  regulation. 

Before  proceeding  to  other  sources  of  higher  cost  attributable  to 
regulation,  it  is  worth  examining  the  implications  of  the  preceding  data 
for  the  oft- alleged  contention  that  regulation  is  reqixLred  to  assure  service 
to  smaller  cities.   The  argiunent  implies  that  smaller  towns  generate 
insufficient  traffic  for  profitable  load  factors  to  be  attained,  so  that 
service  to  them  would  disappear  but  for  the  profits  earned  in  higher 
density  markets.  While  the  argument  has  lost  some  force  as  the  tr\ink 
airlines  have  succeeded  in  shifting  many  such  markets  to  the  local  service 
carriers,  and  the  desirability  of  such  cross- subsidizat-' on  is  questionable. 
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there  is  a  more  basic  factual  problem  with  it.  The   low  density  markets 
are  typically  served  by  a  single  carrier,  while  the  high  density  markets 
are  usually  served  by  several.   The  scheduling  rivalry  thereby  engendered 
in  high  density  markets  leaves  little  room  for  the  atypically  high  load 
factors  which  presumably  subsidize  the  low  density  markets.  For  example, 
Douglas  and  Miller's  data  imply  that  in  I969  the  load  factor  on  a  200 
mile  route  with  only  100  passengers  per  day  served  by  one  carrier  averaged 
about  50  per  cent.   This  is  about  the  same  as  the  averao-e  for  all  trtmk 
carrier  operations  in  the  same  year,  and,  more  specifically,  about  the 
saiue  as  for  a  three  carrier  route  in  a  much  larger  (8OO  daily  passengers, 
1000  miles)  market.  Since  a  market  with  8OO  passengers  per  day  in  I969 
would  have  been  among  the  100  largest,  cross- subsidization  must  be  looked 
at  in  a  new  light.  If  there  is  cross- subsidization,  it  runs  not  simply 
fi-om  high- to- low  density  markets,  but  rather  from  the  few  remaining  high 
density  monopoly  routes  and  the  very  largest  markets  to  all  others. 

2.  Seating  density.   The  cost  estimates  used  to  estimate  unregulated 
fares  assume  high-density  seating  configurations  of  the  sort  now  typical 
for  coach  passengers.   Biis  is  based  on  the  California  experience  where 
the  entry  of  vinregulated  carriers  was  accompanied  by  the  virtual  disap- 
pearance of  high  cost  first-class  service.  However,  part  of  the  service 
rivalry  among  regulated  carriers  has  taken  the  form  of  reduced  seating 
densities.   The  longest- standing  manifestation  of  this  is  the  persistence 
of  relatively  lightly  patronized  first  class  service,  but  there  have  been 
sporadic  bouts  of  low- seating  density  competition  in  coach  (5  abreast 
seating,  coach  lounges).  Since  this  sort  of  competition  has  varied  in 
intensity,  it  is  difficult  to  estimate  its  cost  precisely.  However,  for 
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a  typical  8o/20  coach- first  class  seating  mix,  and  1.6  ratio  of  first  to 
coach  seat  space,  there  is  a  12  per  cent  lower  total  seating  capacity  per 
plane  than  for  all- coach  configurations.  This  translates  into  about 
10  per  cent  higher  costs  per  passenger  than  with  the  same  load  factor 
for  all-coach  configurations. 

In  svimmary  then,  the  combination  of  the  greater  flight  frequency 
and  lower  seating  densities  induced  by  CAB  rate  regulation  appears  to  account 
for  most  of  the  regulated  carriers' higher  imit  costs.  That  is,  load  factors 
closer  to  60  than  to  50  per  cent  and  all- coach  seating  configurations  would.   I 
I)ermit  something  like  a  30  per  cent  average  fare  reduction  with  no  reduction 
in  carrier  profit-margins. 

3.  Equipment  utilization.  Another  dimension  that  nonprice  rivalry 
among  regulated  carriers  appears  to  have  taken  is  rapid  introduction  of     U 
new  types  of  equipment.  Since,  for  a  given  load  factor,  the  newer  equipment 
has  usually  permitted  lower  unit  costs,  there  is  little  doubt  that  this  ^ 
equipment  did  not  reqmre  rate  regulation  to  ensTore  its  eventual  widespread 
use.  However,  there  appears  to  have  been  a  more  rapid  acceptance  of  each 
new  plane  type  than  would  have  occ\irred  without  the  stimulus  to  nonprice 
rivalry  from  rate  regulation.  If  one  carrier  introduces  a  more  comfortable 
or  faster  aircraft,  and  rate  regulation  prevents  a  competitor  from  suffi- 
ciently discounting  the  disadvantage  of  the  older  aircraft,  that  competitor 
will  be  induced  to  scrap  the  older  aircraft  sooner  than  otherwise.  This 
incentive  has  been  manifested  in  a  bvmching  of  new  aircraft  purchases 
which  have  served  to  decrease  load  factors  and  raise  unit  costs.  For 
example,  the  introduction  of  the  first  Jets  in  the  late  1950's  reduced 
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trunk  load  factors   ft:om  62  to  53  per  cent   (1957-62).      These  increased  to 
59  per  cent  by  I966,   but  a  second  wave  of  capacity  expansion,   which  was 
accelerated  by  introduction  of  the   "jumbo- jets"  at  the  end  of  the  1960's, 
reduced  the  trunks'   load  factor  to  kg  per  cent  in  1971- 

The  extent  to  which  these  cyclical  declines  in  losid  factors  could 
have  been  mitigated  by  a  more  flexible  rate   structure  is  conjectural. 
However,   the  experience  of  the  California  unregiilated  carriers  may  be 
relevant.      Their  shift  to  jet  aircraft  was  not  completed  until  well  into 
the  1960's,    and  they  have  just  begvm  to  introduce  wide-bodied  jets. 
Another  group  group  of  lightly-regulated  carriers,   the  so-called  "non- 
scheduled"  carriers  flourished  for  a  time  in  the  early- jet  era  by  offering 
propeller  service  at  substantial  discounts  from  scheduled  jet  fares.     They 
were,   however,    forced  from  the  market  by  CAB  failure  to  renew  their  operating 
authority.      This  fragmentary  evidence  indicates  that  it  is  possible  for 
lower-faxe  service  utilizing  older  equipment  to  survive  competitively. 
That  sort  of  development  would  mitigate  the  decline  in  load  factors   (and 
rise  in  unit  costs)   that  now  attends  technological  advances  in  aircraft 
design. 

1*.,     Route  utilization.      The  way  in  which  regulation  works  to  assign 
carriers  to  routes  increases  the  cost  of  providing  airline  service  by 
retaining  inefficient  carriers  on  certain  routes.     Unfortunately,   though, 
quantification  of  the  cost  is  presently  impossible.     In  an  \inregulated 
market,    the   carrier  with  the   lowest  cost  will  tend  to  drive  the  more 
inefficient  from  the  market.     In  industries  where  entry  is  regulated,   a 
similar  incentive  is  provided  by  a  market  in  operating  rights.      Thus,    an 
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inefficient  firm  will  find  it  worth  more  to  sell  its  right  to  operate  to 
a  more  efficient  firm  than  to  continue  producing  itself.  Examples  in  the 
transportation  industry  would  include  taxicabs  and  common  carrier  trucking. 
In  cities  like  New  York,  the  number  of  taxis  is  restricted,  but  new  firms 
can  enter  by  buying  cab  operating  rights  from  old.   The  ICC  restricts  entry 
of  new  firms  into  trucking,  but  an  existing  firm  can  enter  a  new  market  by 
buying  another  firm's  authority  to  operate  in  that  market. 

There  is  no  legal  obstacle  to  a  similar  market  in  airline  route 
authorities,  but  regulatory  practice  has  tended  to  discourage  its  development. 
Apart  from  obtaining  route  authority  from  the  CAB  directly,  the  main  avenue 
left  open  by  the  CAB  for  route  expansion  by  a  firm  has  been  merger.   The 
expanding  firm  must  essentially  take  the  whole  package  of  another  firm's 
routes  to  get  those  few  it  really  seeks.  And  a  firm  which  is  less  efficient 
on  some  routes  than  a  prospective  piirchaser,  but  as  efficient  on  others, 
must  disappeair  completely  rather  than  sell  only  some  routes.  Moreover, 
it  is  difficult  today  to  find  two  airlines  which  serve  entirely  nonoverlappingi^ 
route  structures,  so  that  if  the  CAB  (or  Justice  Department)  is  concerned 
to  maintain  two  carriers  in  these  overlapping  markets,  the  merger  may  not 
be  allowed.   Bius,  sole  reliance  on  the  merger  instrument  inevitably  engenders 
conflicts  between  improved  efficiency  in  route  utilization  and  other  goals, 
such  as  maintenance  of  competition,  that  need  not  occior. 

A  concrete  example  may  have  been  the  abortive  We stern- American 
merger,  which  American  initiated  primarily  to  gain  access  to  the  Hawaii 
market  in  which  it  was  not  then  represented  and  where  it  felt  it  could 
better  utilize  its  wide-bodied  jet  fleet.  Hie  Justice  Department's 
objection  to  the  merger  emphasized  ajiti competitive  effects  in  other  markets. 
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such  as  Los  Angeles- Phoenix,  served  by  both  lines.  A  purchase  by  American 
of  Western's  Hawaii  routes  could  conceivably  have  iniproved  American's 
fleet  utilization  without  raising  antitrust  objections.  This  solution 
was  never  proposed  by  either  carrier,  though  CAB  hostility  to  similar 
proposals  in  the  past  (notably  a  rejection  of  Eastern's  offer  to  buy 
Northeast's  New  York-Miami  route)  may  have  discouraged  it. 

The  CAB  has  recently  modified  its  "merger-or-nothing"  policy  on 
route  realignment.  It  has  approved  several  route  swaps  among  the  trunk 
lines  (involving  Pan  Am,  American,  Western  and  TWA) .  It  had  previously 
permitted  the  trunks  to  abandon  some  short- haxil  routes  to  local  service 
carriers.  Direct  trading  of  routes  does  make  replacement  of  inefficient 
by  efficient  carriers  easier  than  it  \ased  to  be.  However,  the  process 
would  be  easier  still  if  a  prospective  entrant  had  the  option  of  direct 
purchase  of  a  route  when  one  of  its  own  routes  was  not  desirable  to  its 
trading  partner.  In  this  way  a  market  in  routes,  even  if  subject  to  the 
same  sort  of  restrictions  (e.g.,  antitrust)  that  now  apply  to  route  swaps 
and  mergers,  could  reduce  the  total  costs  of  providing  airline  service. 
The  scope  for  this  cost  reduction  would  be  greater  still,  of  course,  if 
entirely  new  firms  could  participate  in  this  market,  or  if  all  entry 
restriction  were  removed. 

Costs  and  Benefits  of  Nonprlce  Competition 
It  is  important  to  recognize  that  the  costs  of  nonprice  competition 
produce  benefits.  If  regulation  inflates  fares  by  50  per  cent,  it  also 
results  in  increased  convenience,  amenities,  etc.  that  are  worth  something. 
However,  the  existing  evidence  is  that  consumers  would  on  average  be  better 
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off  with  a  lower  fare-quality  combination.  Again,  the  starkest  evidence 
is  provided  by  the  few  cases  where  competition  has  been  permitted.   The 
California  intrastate  carriers  found  it  necessary  to  offer  a  lower  price- 
quality  combination  to  attract  customers  from  the  regulated  carriers.  The 
latter  have  essentially  matched  this  policy  to  retain  a  place  in  the  market. 
If  a  substantial  demand  had  existed  for  the  alternative  high  price-quality 
combination  offered  in  other  regulated  markets,  such  a  complete  replacement 
by  the  low-price  competition  would  not  have  occurred.  A  similar  pattern 
appears  to  be  developing  in  Gtexas  where  entry  of  a  non- CAB- regulated  carrier 
with  "no- frill"  lower  fare  service  led  to  a  sharp  reduction  of  the  CAB 
regulated  carriers'  market  share,  and  then  to  their  adoption  of  similar 
service.  It  is  risky,  though,  to  extrapolate  from  high  density  markets 
such  as  Los  Angeles-San  Francisco  and  Dallas- Houston  to  all  markets.  The 
very  high  densities  there  permit  a  combination  of  high  load  factors  and 
service  frequency  that  could  not  be  matched  everywhere,  so  it  is  conceivable 
that  in  less  dense  markets  customers  would  opt  for  frequent  service  at  the 
cost  of  lower  load  factors  (and  higher  fares)  than  are  characteristic  of 
California  or  Texas. 

A  recent  attempt  to  pin  down  the  extent  of  the  tradeoffs  between 
fare  and  frequency  that  could  be  expected  without  regulation  and  to  compare 
these  to  the  current  regulated  structure  has  been  made  by  Douglas  and  Miller. 
Their  estimates  are  relevant  because  reduction  of  flight  frequency  (improve- 
ment of  load  factors)  is  the  single  most  important  potential  soxirce  of 
saving  for  consumers  from  a  change  in  curient  regulatory  policy.  The 
offsetting  cost  would  be  greater  time  spent  in  traveling:  reduced  frequency 
will  mean  more  filled  flights  and  longer  waits  to  the  next  available  flight. 
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Thus,  a  crucial  factor  in  determining  a  consxoiner's  preference  between 
frequent  high  fare  and  infrequent  low  fare  service  is  the  dollar  value  of 
the  different  times-in- travel  involved.  Do\iglas  and  Miller  are  able  to 
estimate,  for  different  dollar  values  of  time,  what  the  preferred  fare- 
frequency  combination  would  be  out  of  the  range  of  combinations  permitted 
by  current  airline  costs  and  technology.  Their  general  conclusion  is  that 
only  on  the  very  shortest,  low  density  markets  would  cons\amers  prefer  a 
higher  fare  frequency  combination  than  they  are  now  getting.  Even  with 
travel  time  valued  at  more  than  going  wage  rates  (^10  per  hour),  Douglas 
and  Miller  find  current  fares  consistently  higher  than  they  would  be  if 
the  optimal  fare- frequency  pattern  were  achieved.  For  typical  markets, 
actual  fares  exceed  the  optimal  by  l£   to  53  per  cent,  which  is  interestingly 
of  the  same  magnitude  as  Keeler's  estimated  difference  between  regulated 
and  unregulated  fares. 

The  Douglas  and  Miller  data  permit  a  rough  estimate  of  the  net 
(of  the  value  of  time  saved)  cost  of  these  nonoptimal  regulated  fares. 
For  a  typical  medium  density  market  (800  passengers  per  day,  600  miles) 
an  increase  in  the  load  factor  from  hQ   per  cent  (which  was  about  the 
trunks'  average  for  1970 )  to  60  per  cent  would  reduce  costs  per  passenger 
by  ^5.35  (from  ^38.61  to  433-3^) •  However,  the  fewer  flights  involved 
would  increase  the  average  passenger's  time-in- travel  by  almost  18  minutes, 
which  would  be  a  cost  of  almost  ^3  with  a  time  value  of  ^10  per  hour.   The 
implication,  then,  is  that  a  fare  reduction  of  ^5 '35  would  yield  net  benefits 
of  ^2.35  after  a  fairly  generous  estimate  of  the  value  of  extra  time-in- 
travel.  But  net  benefits  would  be  higher  than  this:  a  fare  reduction 
would  increase  the  size  of  the  market  and  permit  more  flights  at  a  60  per 
cent  load  factor,  and  the  more  frequent  flights  would  reduce  extra 
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time- in- travel.  For  example,  if  one  assumes  an  elasticity  of  demand  of 
only  -.5  (studies  by  De  Vany  and  Brown  and  Watkins  both  imply  that  this 
elasticity  is  at  least  -1),  then  a  ^5.35  fare  reduction  would  increase  the 
800  passenger  market  to  860  and  permit  the  60  per  cent  load  factor  to  be 
attained  with  something  like  5  extra  flights  per  week.   This  would  reduce 
extra  travel  time  to  about  10-1/2  minutes  rather  than  18  and  increase  the 
net  benefit  of  the  fare  reduction  to  ^3.60  from  ^2.3^. 

If  one  can  extrapolate  these  sorts  of  results  to  other  nonprice 
dimensions  of  air  service,  the  implication  is  that  at  least  half  of  the 
fare  reduction  that  could  be  expected  without  regulation  would  be  a  net 
gain  to  consumers.  If,  as  seems  more  reasonable,  less  time  in  travel  is 
the  most  important  gain  from  current  regulation,  and  low  seating  densities, 
meal  service,  etc.  are  relatively  \inlmportant,  then  the  net  gain  with 
unregulated  fares  wo\ild  be  larger  still. 

Capacity  Reduction  Agreements.  The  preceding  discussion  is 
relevant  in  evaluating  the  CAB 'a  I97I  decision  to  permit  collusion  anong 
carriers  to  reduce  flight  frequency  in  selected  markets.  From  one 
perspective  there  is  a  net  resoxirce  saving  from  such  collusion.  If 
existing  load  factors  produce  more  costs  than  benefits,  then  increasing 
them  saves  more  cost  than  the  convenience  thereby  sacrificed  is  worth. 
However,  with  fares  kept  fixed,  the  consumer  gains  none  of  the  cost  saving 
and  bears  all  of  the  sacrificed  benefits.  From  a  wider  perspective,  it 
should  be  recognized  that  the  ultimate  soiorce  of  the  inefficiency  lies 
in  the  regulated  fare  structure  itself,  which  stimulates  competition  in 
scheduling.   Thus,  there  is  no  need  to  gain  efficiency  at  the  cost  of 
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consumer  benefits.   The  evidence  indicates  that  there  is  room  for  a 
combination  of  fare  reduction  plus  capacity  reduction  which  will  make 
both  the  carriers  and  consumers  better  off,  and  that  a  simple  fare 
reduction  would  have  produced  the  same  efficiency  gain  with  no  ultimate 
loss  to  the  carriers.  Indeed,  this  latter  result  is  implicit  in  the  way 
markets  where  price  competition  has  been  permitted  have  worked:  they 
produce  precisely  higher  load  factors,  lower  faxes  and  returns  on  investment 
comparable  to  those  of  the  regulated  carriers. 

Fbllcy  Implications.  The  preceding  discussion  indicates  the 
difficulty  of  justifying  the  present  regulatory  system.  It  has  produced 
a  net  loss  to  consumers  compared  with  what  has  been  achieved  from  and  can 
be  expected  of  unregulated  markets,  and  it  has  ultimately  benefitted  the 
carriers  little  if  at  all.  Since  the  basic  cost  conditions  in  the  industry 
imply  that  the  ind\istry  would  be  competitive  without  regulation,  there 
seems  little  reason  for  public  policy  not  to  work  toward  ultimate  deregu- 
lation of  entry  and  faxes. 

Whatever  the  merits  of  that  goal,  though,  there  will  be  serious 
short- T\m  consequences  for  the  carriers  if  the  current  restraints  on 
competition  are  immediately  dismantled.   The  evidence  indicates  that 
regulation  has  induced  excess  capacity  in  the  industry,  and  were  that 
capacity  free  to  bid  for  the  existing  b\isiness  faxes  would  decline  below 
their  long-run  level.  Such  a  development  would  be  obviously  beneficial 
to  consumers,  and  would  serve  the  important  purpose  of  discouraging  further 
capacity  additions  until  market  growth  adapted  to  the  existing  capacity. 
However,  it  may  be  \inrealigtic  to  expect  the  political  process  to  tolerate 
so  severe  an  immediate  impact  on  the  carriers'  financial  condition. 
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Nevertheless,  the  direction  and  even  the  timing  of  future  policy 
seems  clear.  Hie   existing  excess  capacity  in  the  industry  makes  entry 
deregulation  the  less  important  immediate  step  than  measures  aimed  at 
achieving  more  competitive  fare  levels.  One  proposal  toward  that  end 
which  has  been  supported  by  the  Departments  of  Transportation  and  Justice 
would  permit  cajrriers  to  set  rates  independently  within  a  limited  range 
above  or  below  existing  fares.  Such  a  proposal  has  merit,  though  it  may 
work  to  the  disadvantage  of  consumers  on  monopoly  routes.   IHius,  there 
may  be  a  stronger  argiiment  for  lowering  the  floor  under  existing  rates 
than  for  raising  the  ceiling,  and  repeal  of  the  antitrust  exemption  for 
airlines  would  be  required  to  make  the  lowered  floor  effective.  Such 
repeal  would,  of  course,  be  inconsistent  with  continuation  of  the  present 
capacity  reduction  agreements,  but  reduced  capacity  would  follow  in  the 
wake  of  reduced  fares.  The  ultimate  end  of  such  gradual  deregulation  of 
fares  would  be  elimination  of  any  floor  under  rates. 

If  we  look  ahead  only  a  short  time,  it  should  be  realized  that 
the  full  benefits  of  competition  require  removal  of  restrictions  on  entry 
as  well  as  rate  deregulation.  Even  if  the  CAB  retains  power  temporarily 
to  establish  fare  ceilings,  its  past  practice  Indicates  that  these  will 
be  responsive  to  existing  carrier  pressures,  and  these  pressures  will  be 
upward  so  long  as  existing  carriers  need  not  fear  entry.  At  the  same  time 
downward  fare  press\ire  will  decrease  as  the  ciorrent  excess  capacity  is 
absorbed,  if  new  entry  is  not  permitted.  Thus  rate  decontrol  must  be 
coupled  with  some  ultimate  entry  decontrol  to  assure  the  benefits  of 
competition.  Perhaps  the  simplest  immediate  step  in  the  direction  of 
entry  decontrol  would  be  to  permit  direct  purchase  by  one  carrier  of 
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specific  route  certificates  from  another.  Such  transfers  could  be  subject 
to  restriction  on  grounds  of  competitive  effects--for  example,  only  carriers 
not  now  serving  the  route  might  be  eligible  to  buy  their  way  in.  A  step 
like  this  can  be  implemented  by  the  CAB  under  present  law,  and  would 
provide  a  mechanism  whereby  carriers  could  enter  markets  where  they 
are  most  efficient  without  having  to  rely  on  the  bliinderbuss  of  merger. 
Since  some  of  the  efficiency  gain  would  be  shared  by  the  parties  to  any 
transaction,  this  change  in  policy  may  share  some  industry  support  and  so 
ease  industry  opposition  to  deregulation.  At  some  point  in  time,  however, 
a  policy  of  deregulation  would  require  that  existing  route  certificates 
expire  and  that  both  established  and  new  carriers  be  permitted  to  enter 
amy  market  they  choose.   Thus  a  logical  progression  toward  entry  deregu- 
lation might  entail  first  a  removal  of  restrictions  on  the  transfer  of 
existing  routes,  then  a  removal  of  all  route  certificate  requirements 
for  existing  carriers,  and  finally  removal  of  barriers  to  entry  by  new 
earriers. 
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SUBJECT:   Cost  of  Equity  Capital  for  a  Trunk  Airline 


2. 


The  prevailing  view  among  academic  analysts  of  financing  and  investment 
decisions  and  among  the  people  who  make  those  decisions  is  that  securi- 
ties with  greater  risk  must  provi^ie  a  higher  expected  return  if  in- 
vestors are  to  be  induced  to  hold  them.   Investors  hold  portfolios  of 
risky  assets  rather  than  the  securities  of  just  one  company.   Because  of 
this,  a  great  many  analysts  and  decision  makers  have  become  convinced 
that  it  is  the  risk  that  cannot  be  diversified  away  in  a  portfolio  that 
is  relevant.   This  is  the  type  of  risk  that  will  be  related  to  expected 
or  required  return. 

The  risk  in  holding  a  portfolio  is  that  its  return  or  value  will  vary 
from  year  to  year.   A  holder  of  a  portfolio  made  up  of  Standard  &  Poor's 
500  stocks  would  take  a  risk  reflected  in  the  recent  moves  of  that  in- 
dex or  illustrated  from  1965  through  1969: 


Index  Value 

Return  % 

1965 

92.43 

1966 

80.33 

-10.0 

1967 

96.47 

23.7 

1968 

103.86 

10.8 

1969 

92.06 

-  8.3 

The  risk  in  a  common  stock  that  cannot  be  diversified  away  and  that 
contributes  to  a  portfolio's  risk  is  the  change  in  value  or  return  of 
the  stock  that  goes  in  step  with  the  change  in  other  stocks  in  the 
portfolio.   This  is  called  the  systematic  risk,  and  that  it  is  most 
simply  estimated  from  historical  data  by  observing  the  change  in  return 
on  a  stock  (i.e.  its  percentage  appreciation  or  depreciation  in  market 
value  over  a  period  plus  its  dividend  yield)  that  occurs  when  there 
is  a  one  percent  change  in  the  return  on  a  well  diversified  portfolio 
such  as  the  S&P  500  index.   A  stock  with  a  systematic  risk  of  1.5 
estimated  in  this  way  would  have  a  return  that  tended  to  drop  154per- 
centage  points  when  the  return  on  the  S&P  500  index  dropped  10  per- 
centage points.   Systematic  risk  for  stocks  measured  in  this  way,. should 
be  expected  to  cluster  about  one.   Stocks  that  have  below  average  risk 

m    j»  will  have  values  below  one ,* and  those  with  above  average  risk  will  have 

»  w  values  above  one. 
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Expected  or  required  return  rises  with  systematic  risk  in  a  relationship 
that  can  be  shown  in  a  simple  diagram: 

Expected]^ 
Return 


mkt 


As  the  diagram  suggests,  a  common  stock  with  0  systematic  risk  will 
have  an  expected  return  of  R  ,  a  riskless  rate  and  the  rate  you  might 
get  with  a  one  year  government  note;  and  a  comrjgn  stock  which  had 
a  systematic  risk  of  one,  the  same  as  that  of  the  S&P  500  index,  would 


have  a  return  of  R 
whole  or  the  S&P  5? 


■,tr 


the  return  to  be  expected  on  the  market  as  a 


index  in  particular. 


4.  Using  this  relationship  it  is  only  necessary  to  know  the  riskless  rate, 
the  return  to  be  expected  from  the  market,  and  the  systematic  risk  of 
the  trunk  airlines  to  make  an  initial  estimate  of  the  airlines'  cost 

of  equity  capital  since  that  cost  is  the  return  investors  require  if 
they  are  to  hold  airline  stocks  in  their  portfolios.   To  say  "it  is 
only  necessary"  may  be  misleading  since  two  of  these  three  pieces  of 
information  are  difficult  to  know  and  can  never  really  be  known  with 
certainty.   The  two  are  the  return  expected  from  the  market  at  any 
moment  in  time  and  the  systematic  risk  seen  in  the  stock  of  trunk  air- 
lines.  What  investors  see  may  be  different,  of  course,  from  what  can 
be  derived  from  observing  history. 

5.  Some  guide  to  the  return  investors  now  may  expect  from  the  market  is 
provided  by  a  long-term  experience  with  the  market.   In  one 
frequently  referenced  study  of  long-term  return,  Lawrence  Fisher  and 
James  Lorie  calrulated  the  return  an  investor  in  New  York  Stock  Ex- 
change stocks  would  have  achieved  over  the  period  1926  to  1965   if  he 
had  uaintained  an  equal  dollar  investment  in  each  stock  available  in 
each  year  and  had  reinvested  all  dividends.   The  rate  of  return  over 
the  period  1926  to  1965  was  9.3  percent.   This  might  be  used  as  an 
indicator  of  the  current  market  expectation,  but  it  should  not  be  be- 
cause little  anticipated  price  inflation  influenced  required  return 
during  most  of  the  years  1926  to  1965.   The  rate  of  inflation  for  the 
period  was  apparently  between  two  and  three  percent.   Today,  if  the 
University  of  Michigan's  Survey  Research  Center  publication  Economic 
Outlook  USA,  Winter  1975  is  used  as  a  guide,  the  outlook  for  inflatior^ 
at  least  to  mid  1976,  is  between  6  1/2  and  7  1/2  percent.   Since  in-: 
vestors  tend  to  adjust  required  returns  to  compensate  for  inflation  the 
9.3  percent  return  for  1926  to  1965  probably  should  ^^  increased  by 

4  *l/2  percent  to  adjust  for  the  changed  view  of  inflation.   In  round 
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numbers,  and  that  is  all  this  type  of  analysis  could  justify,  the  return 
expected  and  required  on  a  market  portfolio  of  stocks  is  about  14  per- 
cent.  One  year  treasury  securities  are  at  yields  close  to  seven  percent, 
so  this  can  be  taken  as  the  riskless  rate.   These  two  numbers  seven,  per- 
cent for  the  riskless  rate,  R  ,  and  14  percent  for  the  market  rate, 
R  ,  ,  can  be  used  in  the  relationship  diagrammed  above.   Placed  in 
tnat  diagram  they  leave  us  with  a  formula  for  the  relationship  between 
expected  or  required  return  on  a  stock  and  the  stock's  systematic 
risk.   The  formula  is 

Required  Return  =  7  +  7  x  Systematic  Risk, 

so  that  a  stock  which,  like  the  market,  had  a  systematic  risk  of  one 
would  have  a  required  return  of  14  percent.   Given  the  systematic  risk 
for  the  trunk  airlines  the  formula  could  be  used  to  estimate  their 
required  return  '  or      cost  of  equity  capital. 

Value  line,  other  financial  services, and  quite  a  number  of  brokerage 
firms  make  estimates  of  the  systematic  risk  of  individual  stocks  from 
recent  financial  history.   Looking  over  the  systematic  risk  estimates 
of  10  domestic  trunk  airlines  (American,  Eastern,  TWA,  United,  Delta, 
Northwest,  Braniff,  Continental,  National,  and  Western),  it  is  clear 
that  the  systematic  risk  of  a  trunk  airline  as  revealed  by  recent 
history  is  well  above  one.   The  persistence  of  this  type  of  finding 
for  historical  observations  from  1950  on  is  demonstrated  in  a  study 
by  William  Sharpe  and  Guy  Cooper  which  appeared  in  the  Financial 
Analysts  Journal  in  March-April  1972.   Sharpe  and  Cooper  measured 
systematic  risk  for  each  stock  on  the  New  York  Stock  Exchange  for  each 
year  1931  to  1967  using  the  60  months  prior  to  the  particular  year  as 
their  observations.   Then,  for  each  year,  they  divided  the  stocks 
into  10  equal  groups  from  a  highest  systematic  risk  group  to  a  lowest,  . 
systematic  risk  group.   Seven  of  the  10  domestic  trunk  airlines  were 
in  the  highest  systematic  risk  group  in  1967  and  nine  of  the  10  were  in 
one  of  the  three  highest  groups  from  1955  on.   Using  historical  obser- 
vations, it  is  clear  that  the  common  stock  of  domestic  trunk  airlines 
persistently  shows  a  systematic  risk  above  that  of  the  average  stock  on 
the  market.   Considering  the  Sharpe  and  Cooper  findings  for  average 
systematic  risk  in  their  highest  groups  and  the  estimates  currently 
being  reported  by  various  services,  a  systematic  risk  measure  of  1.4 
seems  a  reasonable  approximation  for  the  common  stock  of  a  domestic 
trunk  airline.   Combining  this  estimate  with  the  formula  shown  above 
indicates  a  required  return  or  cost  of  equity  capital  of  just  under 
17  percent  for  firms  in  the  industry. 

Not  surprisingly,  this  figure  of  17  percent  is  in  line  with  the  find- 
ings in  Phase  8  and  in  line  vjith  a  common  sense  view  of  investment- 
behavior  which  would  hold  that  if  14  percent  is  "right"  for  an  average 
common  stock  then  a  particularly  risky  common  stock  should  returt)  sub- 
stantially more  than  14  percent. 

In  spite  of  the  agreement  with  Phase  8  findings,  a  question  still 're- 
mains as  to  whether  this  is  the  right  rate  to  be  used  as  a  target  re- 
turn on  book  equity  in  an  altered,  more  protective  regulatory  structure. 
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8.  The  historic  estimate  of  systematic  risk  and  the  associated  estimate  of 
cost  of  equity  capital  for  the  trunk  airlines  would  be  too  high  to  use 
as  a  target  return  if  firms  adopt  a  more  conservative  financial  struc- 
ture.  The  CAB  recognized  this  explicitly  in  Phase  8.   In  Phase  8  the 
board  concluded  that  less  debt  would  be  desirable  in  the  financial 
structure  of  trunk  airlines  and  recognized  that  less  debt  in  the  struc- 
ture would  mean  less  risk  for  equity  investors.   This  is  correct.   If 

-  leverage  is  reduced,  then  investors  will  take  this  into  account,  lower 
their  estimates  of  the  common  stock's  systematic  risk,  and  reduce  the 
return  they  require  to  hold  the  stock.   The  cost  of  equity  capital  will 
then  be  less  than  history  would  indicate. 

9.  The  historic  estimates  of  systematicr risk  are  estimates  that  can  include 
substantial  error.   A  great  many  studies  attest  to  the  existence  of 
errors  in  these  estimates  and  some,  including  one  of  my  own  titled, 
"Risk  and  the  Valuation  of  Common  Stock,"  suggest  that  the  historic 
studies  may  consistently  fail  to  pick  up  some  latent  risk  characteristic 
of  a  stock  that  may  not  lend  itself  to  direct  measurement.   It  seems 
quite  likely  that  there  is  a  latent  element  of  this  sort  in  the  case  of 
domestic  trunk  airlines  and  that  the  difficulty  of  detecting  it  from 
historical  data  gives  an  upward  bias  to  the  historic  risk  estimates. 

That  latent  element  is  suggested  by  the  current  concern  shown  by  the 
CAB.   The  Board  is  worried  about  the  health  of  the  domestic  trunk  air- 
lines and  is  trying  to  do  something  to  improve  it.   Investors  re- 
cognize  that  the  board  will  act  in  this  way.   It  is  expected  to.   When 
the  economy  is  in  deep  trouble  and  the  airlines  are  doing  badly  then 
the  board  will  come  to  the  aid  of  the  airlines.   This  puts  some  limit  on 
the  fall  that  airlines'  stocks  will  take.   It  means  that  if  the  bottom 
falls  out  of  the  market,  airlines'  stocks  will  not  fall  through  that 
bottom.   This  knowledge  of  how  regulation  will  work  in  the  worst  of 
times  causes  investors'  estimates  of  the  systematic  risk  in  airlines 
stocks  to  be  considerably  less  than  the  statistical  estimates  made  from 
historic  data  for  ordinary  times.   Common  sense  may  suggest  that  a  stock 
with  more  than  average  systematic  risk  will  have  more  than  average  re- 
quired return.   Common  sense  also  suggests  that  an  industry  admini- 
stered by  a  regulatory  authority  concerned  with  its  health  is  unlikely 
to  have  common  stock  with  more  than  average  systematic  risk. 

10,   The  idea  that  an  historic  estimate  of  systematic  risk  may  tend  to  produce 
too  high  figure  for  the  cost  of  equity  capital  has  empirical  as  well  as 
logical  support.   This  is  shown  in  the  Exhibits  1,  2,  and  3,  that  are 
attached.   Exhibit  1  shows  the  ratio  of  market  price  to  book  value  for  a 
share  of  common  stock  for  each  of  the  10  domestic  trunk  airlines  and 
for  the  average  of  the  10  airlines  in  each  year  1964  to  1973.   The 
exhibit  also  shows  the  return  on  book  equity  earned  by  each  airline  and 
for  the  average  airline  in  each  year.   Exhibit  2  shows  the  association 
between  the  market/book  ratios  and  the  returns  earned  on  book  equity. 
Exhibit  3  plots  the  average  market/book  ratio  in  each  year  1964  to  1973 
against  the  associated  average  return  earned  on  book  equtiy. 
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All  the  exhibits  use  the  data  shown  in  detail  in  Exhibit  1  and  each 
exhibit  tells  the  same  story.   The  story  may  be  clearest  in  Exhibit  2. 
That  exhibit  shows  that  during  the  years  1964  to  1973  none  of  the  domes- 
tic airlines  had  a  market  price  per  share  for  its  stock  below  the  book 
value  of  a  share  when  it  was  earning  more  than  15  percent  on  the  equity 
invested  and  that  in  only  two  of  the  14  cases  where  market  price  fell 
below  book  was  the  return  earned  as  high  as  10  percent.   Evidently,  if  an 
airline  earned  more  than  10  percent  on  its  equity  in  these  years,  then  an 
equity  investor  was  almost  certain  to  find  that  a  dollar  he  left  with 
or  put  into  the  company  would  reward  him  with  a  market  value  of  more  than 
a  dollar.   This  is  rather  impressive  evidence  that  the  required  return 
or  cost  of  equity  capital  in  these  years  was  not  much  over  10  percent. 

In  confirmation  of  this,  the  exhibit  also  shows  what  happened  when  a  re- 
turn of  15  percent  to  20  percent  on  equity  was  allowed.   The  10  times 
when  airlines  earned  15  to  20  percent,  16  rewarded  equity  investors  with 
market  values  that  were  more  than  twice  book  values.   An  airline  allowed 
to  earn  15  percent  or  more  on  its  equity  investment  evidently  provided 
its  shareholders  with  a  windfall  in  which  the  market  value  of  their 
holdings  was  more  than  double  the  money  that  equity  investors  had  put 
into  the  company.   This  is  evidence  that  the  required  return  is  somewhat 
below  15  percent. 

Logic  suggests  that  the  systematic  risk  anticipated  by  an  investor  in 
airline  stocks  is  less  than  the  historic  estimate  of  that  risk.   The 
evidence  in  these  exhibits  is  consistent  with  this  logic  and  suggests 
a  cost  of  equity  capital  between  10  and  15  percent  and  closer  to  the  10 
percent  figure. 

11.   In  using  data  for  1964  to  1973  for  Exhibits  1,  2,  and  3,  no  attempt  was 
made  to  take  into  account  the  increase  in  the  riskless  rate  and  in  the 
level  of  requited  rates  that  is  associated  with  expectations  of  more 
rapid  inflation.   To  take  that  into  account,  a  study  was  done  in  which  the 
one-year  treasury  security  rate  was  used  along  with  the  return  on  book 
equity  to  explain  the  market  to  book  ratio  for  each  of  the  10  domestic 
trunk  airlines,  1964  to  1973.   That  study,  undocumented,  is  included  as 
Exhibit  4.   The  study  produces  the  following  formula: 

Market/Book  Ratio  =  3.256  +  .056  Return  on  Book  Equity  -  .3  Riskless  Rate 

With  a  riskless  rate  of  seven  percent,  a  figure  which  was  used  earlier  to 
reflect  current  conditions,  the  formula  indicates  the  following: 

Allowed  Return       Ratio  of  Market  Price 
on  Book  Equity       per  Share  to  Book  Value 

10%  1.716 

15%  1.996 
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This  result  is  also  ih  keeping  with  the  conclusion   that  as  an  allowed 
return  on  equity  or  cbst  of  equity  capital,  10  percent  might  be  adequate 
and  15  percent  is  excessive. 

12,   There  is  one  brief,  final  reason  for  rejecting  the  rate  suggested  in 
Phase  8  and  supported  by  the  historic  estimates  of  systematic  risk. 
That  is  the  plan  to  alter  the  regulatory  setting  in  a  way  that  will  re- 
duce the  airlines'  earnings  fluctuations.   The  purpose  to  the  plan  is 
evidently  to  introduce  more  stability  and  decrease  the  chances  of  any 
airline  falling  short  of  the  target  return  on  equity.   Implementation 
of  a  plan  with  this  purpose  will  certainly  reduce  the  systematic  risk 
investors  see  in  airline  stocks.   The  reduction  in  risk  will  cause  the 
cost  of  equity  capital  to  fall  and,  if  windfall  gains  to  airline  investors 
are  not  to  result,  the  target  return  on  equity  will  have  to  be  adjusted 
downward  from  the  rate  history  might  suggest.   In  this  light,  a  cost 
of  equity  figure  of  10  percent  appears  even  more  justifiable  and  a  figure 
approaching  15  percent  even  more  excessive. 
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[The  following  prepared  statement  was  submitted  by  the  U.S. 
Department  of  Transportation  in  i-esponse  to  Senator  Kennedy's  re- 
quest for  an  evaluation  of  the  study  by  the  Air  Transport  Association, 
"Consequences  of  Deregulation."'  See  p.  139,  above.] 
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THE  DEPUTY  SECRETARY  OF  TRANSPORTATION 
WASHINGTON,  D.C.     20590 


July   24,  1975 


Honorable  Edward  M.  Kennedy 

Chairman,  Subcommittee  on  Administrative 

Practice  and  Procedure 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Senator  Kennedy: 

This  is  in  response  to  your  letter  of  April  28,  1975,  requesting 
an  evaluation  of  the  Air  Transport  Association  ("ATA")  study  en- 
titled "Consequences  of  Deregulation  of  the  Scheduled  Air  Trans- 
port Industry."  You  requested  our  conments  on  the  technical 
aspects  of  the  model  upon  which  the  deregulation  study  was  based, 
the  implications  of  the  study,  and  the  conclusions  in  the  letter 
dated  April  25,  1975,  from  Dr.  George  W.  James.  Subsequently, 
Philip  J.  Bakes,  Jr.,  Esq.,  of  your  staff  requested  that  we  pro- 
vide comments  on  the  letter  of  Dr.  James  dated  May  8,  1975.  This 
letter  also  responds  to  that  request. 

The  Department  of  Transportation  believes  that  the  model  used  in 
the  ATA  study  is  inappropriate  to  evaluate  the  effects  of  airline 
deregulation  and  that  valid  policy  implications  cannot  be  drawn 
from  the  study.  Further,  the  ATA's  conclusions  are  not  supported 
by  the  study  itself.  One  major  problem  with  the  study  is  that  it 
attempts  to  measure  the  impact  of  total  deregulation  of  air  trans- 
portation. This  is  a  course  which  has  not  been  advocated  by  the 
Administration;  nor  do  we  understand  that  it  is  a  proposal  seri- 
ously advanced  by  other  groups  at  this  time. 

The  ATA  used  the  Lockheed  Airline  System  Simulation  model  as  the 
basic  vehicle  for  its  study.  This  is  an  excellent  model  for 
certain  purposes,  but  it  was  not  designed  to  address  questions 
such  as  those  involved  in  this  study.  The  fundamental  problem 
with  the  model  is  that  it  assumes  that  each  market  is  served  by 
a  single  monopolist  and  thus  simulates  the  behavior  of  an  industry 
made  up  of  monopoly  carriers  rather  than  one  with  multiple  firms 
operating  in  a  competitive  environment.  The  industry  structure 
thereby  produced  is  characterized  by  extremely  high  load  factors 
and  an  extraordinarily  high  level  of  earnings.  This  situation 
would  not  occur  in  a  competitive  environment.  The  model,  there- 
fore, does  not  represent  what  would  happen  if  airlines  were 
deregulated  or  if  the  extent  of  competition  were  increased. 
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By  simulating  a  monopoly  and  an  absence  of  competition,  the  model 
greatly  overestimates  the  number  of  routes  which  might  conceivably 
be  discontinued  or  suffer  reductions  in  service.  This  is  reflected 
by  Exhibit  B  of  the  study  which  lists  those  city  pairs  ATA  regards 
as  candidates  for  discontinued  service.  The  projections  in  Exhibit  B 
are  contrary  to  common  sense  and  are  positively  misleading.  For 
example,  the  222-mile  Dallas-Houston  market  had  over  385,000  origin 
and  destination  passengers  for  the  12  months  ending  1973.  This  is 
over  a  thousand  passengers  daily.  Yet  the  study  identifies  this 
market  as  a  candidate  for  discontinued  service.  In  fact.  Southwest 
Airlines,  an  intrastate  carrier  not  subject  to  the  jurisdiction  of 
the  Civil  Aeronautics  Board  ("CAB"),  has  entered  the  market  and 
operates  12  daily  round  trips  with  B-737  aircraft  at  rates  well 
below  comparable  interstate  fares.  Not  only  would  service  be  con- 
tinued in  this  market  regardless  of  any  change  in  CAB  regulation, 
but  the  evidence  shows  that  a  lesser  degree  of  regulation  has  re- 
sulted in  increased  service  and  lower  fares.  We  do  not  assert  that 
this  result  would  be  achieved  in  each  market,  but  there  are  many 
markets  with  a  high  level  of  traffic  in  which  the  ATA  study  assumes 
that  service  would  be  discontinued. 

Other  markets  similarly  identified  for  discontinuation  of  service 
include  the  256-mile  Chicago-St.  Louis  market  with  over  1,200  daily 
passengers,  and  the  179-mile  New  York-Baltimore  market  with  over 
600  passengers.  The  model  thus  produces  the  conclusion  that  service 
in  many  high  density,  short-haul  markets  will  be  dropped.  We  find 
this  conclusion  to  be  contrary  to  reason  and  experience. 

The  model  also  assumes  that  the  existing  system  includes  large 
elements  of  cross  subsidy  as  a  result  of  the  method  apparently  used 
to  allocate  revenue  between  shorter  haul  and  longer  haul  flights. 
By  failing  to  take  into  account  such  factors  as  the  role  of  feeder 
traffic  which  provides  support  for  longer  haul  flights,  the  model 
seriously  exaggerates  loss  of  service  in  shorter  haul  markets. 

The  study's  principal  conclusion,  that  under  less  stringent  regula- 
tion the  number  of  city  pairs  served  by  air  carriers  would  be 
substantially  diminished,  is  without  any  factual  support.  Indeed, 
with  reduced  barriers  to  entry  and  a  more  flexible  pricing  system, 
the  number  of  city  pairs  receiving  scheduled  service  might  well 
increase.  Some  30%  of  American  communities  now  receiving  scheduled 
service  receive  such  service  solely  from  commuter  air  carriers  which 
are  exempt  from  CAB  certification  procedures.  These  tend  to  be 
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smaller  cities  with  relatively  low  levels  of  traffic  and,  in  many 
cases,  little  more  than  25  or  so  passengers  a  day.  The  assertion 
that  cities  with  several  hundred  passengers  a  day  would  not  have 
any  air  service  if  CAB  regulations  were  changed  is  not  realistic. 
In  fact,  there  are  numerous  cities  and  airports  which  receive 
little,  if  any,  scheduled  air  service  which  could  well  be  bene- 
ficiaries of  more  flexible  entry  policies.  For  example,  in  some 
markets,  such  as  Baltimore-Los  Angeles,  very  little  nonstop  service 
has  been  provided  during  the  last  several  years.  Yet,  one  carrier 
has  filed  an  application  with  the  CAB  proposing  a  nonstop  service 
between  Baltimore  and  Ontario  (a  secondary  airport  for  the  Los 
Angeles  area).  That  carrier  believes  that  economic  operations  are 
possible  in  such  a  market  and  has  requested  a  hearing  on  its  appli- 
cation. The  carrier's  application  has  not  yet  been  set  for  hearing. 
The  Department  believes  that  there  are  numerous  other  airports  and 
city  pairs  whjch  would  receive  new  service  or  improved  service  if 
CAB  entry  restrictions  were  changed. 

An  additional  serious  failing  of  the  ATA  study  is  that  the  model 
does  not  consider  the  new  price  or  quality  of  service  options  which 
would  result  from  liberalized  entry  and  pricing  flexibility.  The 
Department  believes  that  the  public  would  prefer  a  wider  choice  of 
services  than  results  from  the  current  regulatory  scheme. 

We  appreciate  this  opportunity  to  cornment  on  the  study.  In  our 
view,  the  study  and  subsequent  comments  submitted  by  Dr.  James  do 
not  provide  a  sound  basis  for  recommendations  on  how  aviation 

ohn  W.  Barnum 
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[The  following  prepared  statement  was  submitted  by  the  General 
Accounting  Office  in  partial  response  to  Senator  Kennedy's  request  for 
an  evaluation  of  the  study  by  the  Air  Transport  Association,  "Con- 
sequences of  Deregulation.-'  See  p.  139,  above.] 
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Analysis  of 

Air  Transport  Association  Routes 

Risking  Discontinuation  of 

Service 


The  following  schedules  are  attached: 

Schedule  I 

This    schedule    shows,    by    the    number   of   scheduled   one-way   flights   by 
trunk  and    regional   airlines,    the   number  of   city-pairs  with    that  number 
of   flights   between    the    two   cities.      This    information  was    taken   from   the 
Official   Airline    Guide,    May    15,    1975,    and    includes   all    flights   except 
those   operated   only  one   or    two   days   a  week.      Flights  with    intermediate 
stop(s)    are    included. 

Schedule    2 

This    schedule    is    limited    to    those    city-pairs    shown   on   Schedule    1 
with    three    or    less    flights.      This    limit  was   chosen   because    routes 
receiving   four  or  more    flights   are    generally   receiving  more    than    the 
Board-required  minimum  service.      For    these    city-pair   routes,    the 
table    shows,    by  number  of   flights,    the    number  of   city-pairs  where    the 
trunk  airlines  were    serving    the    route   with  an   intermediate    stop.      On 
routes    receiving  more    than  one    flight,    another    flight   could    still    be 
non-stop.      This    schedule    also    shows    the    number   of   city-pair   route 
segments   being   served   by  an  air-taxi    (commuter)    airline. 

Schedule    3 

This    schedule    is    limited    to    the    city-pairs    shown  on   schedule    2   as 
not   being   served   by  a    trunk  airline   with   an   intermediate    stop   or   by  an 
air-taxi.      The    schedule    shows,    by   city-pair   route   mileage,    the    present 
existence   of   scheduled   air-taxi   service   on  other   routes    from  one   or 
both  cities. 
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Schedtile  U 

This  schedule  shows  detailed  information  on  the  68  city-pairs  included 
on  schedule  3.   The  information  shovm  includes  the  names  of  the  cities  in 
the  city-pair,  the  mileage  between  the  cities,  and  the  presence  of  an  air^taxi 
serving  other  routes  from  either  city. 

Schedule  $ 

This  schedule  lists  the  city-pair  route  segments  included  in  the 
Air  Transport  Association  study  as  risking  discontinuation  of  service, 
which,  at  May  1975,  had  experienced  a  discontinuation  of  non-stop  trunk 
airline  service. 

This  schedxile  is  divided  into  two  parts  -  routes  being  served  and 
routes  not  served.  For  those  routes  being  served,  the  type  of  service  - 
trunk  airline  with  intermediate  stop(s);  regional  airline;  or  air  taxi  - 
is  shown.  Certain  city-pairs  included  on  this  schedule,  are  not  included 
on  schedvile  2  because  they  were  being  provided  foTir  or  more  daily  fli^.ts. 
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SCHEDULE  1 


Number  of  Trunk  and  Regional  Carrier  Flights 

Sewing  City-Pairs  Reported  as  Risking 

Discontinuation  of  Service 

May  1975 


Number  of  Number  of 

Scheduled  One  Way  Flights  City-Pairs 

0  20 

1  8 

2  51 

3  ■  2ii 
h  31 

5-6  61 

7-9  UO 

10-lU  56 

15-19  36 

20-29  27 

30-39  9 

U0-7U  _1 


Total  ^ 
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SCHEDULE  2 


Number  of  City-Pairs  Served  by  Trunk  Airline 
Flints  with  Intermediate  Stop(s)  or  by  Air-Taxi 

May  197$ 


Nvimber  of  City-Pairs 


Number  of 

Trunk  and 

Regional  Flifijits 

Total 

Served  by  Trunk 

Airline  Fli^t 

With  Stop(s) 

All  Flights 
Non-StoD 

Served  by 
Air-Taxi 

0 

20 

0 

0 

•    2 

1 

8 

ga 

6 

2 

2 

51 

8* 

U3^ 

f 

3 

21+ 

Ik^ 

10 

? 

Total 

lOi 

-Ik 

Jl 

^ 

Includes  one  city-pair  also  served  by  an  air-taxi. 
) 

Includes  one  route  served  by  a  regional  airline  with  an 
intermediate  stop. 


Includes  one  city-pair  served  by  an  intrastate  airline. 
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SCHEDULE  3 


Air-Taxi  Service  at  Cities  in 
Certain  City-Pairs 

May  197^ 


City-Pair 

Route 

Air-Taxi  Serving 

Mileage 

Total 
9 

One  City 

0-50 

1 

51-100 

15 

5 

101-150 

10 

3 

151-200 

Ik 

10 

Over  200 

20 

9 

Air^Taxi 
Servinig?  Both  Cities 

h 
2 

3 
3 
6 


Total  68  28  18 
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SCHEDULE  h 


68  City-Pairs  Not  Served  by  Air-Taxi 
or  Trunk  Carrier  with  a  Stop 

May  1975 


Akron,  OH  -  Cleveland,  OH 
Akron,  OH  -  Yo\angstovm,  OH 
Alexandria,  LA  -  Shreveport,  LA 
Allentown,  PA  -  Cleveland,  OH 
Augusta,  GA  -  Charleston,  SC 

Augusta,  GA  -  Savannah,  GA 
Bakersfield,  CA  -  Santa  Barbara,  CA 
Baltimore,  MD  -  New  Haven,  CT 
Baltimore,  MD  -  Newport  News,  7A 
Baltimore,  MD  -  Ralei^,  NC 

Baton  Rouge,  LA  -  Birmingham,  Al 
Beaumont,  TX  -  Shreveport,  LA 
Billings,  MT  -  Sheridan,  WY 
Birmin^am,  AL  -  Monroe,  LA 
Bismarck ,  ND  -  Fargo ,  ND 
Bismarck,  ND  -  Jamestown,  ND 

Boise,  ID  -  Pendleton,  OR 
Boston,  MA  -  Manchester,  NH 
Boston,  MA  -  Providence,  RI 
Bozeman,  MT  -  Butte,  MT 
Brunswick,  GA  -  Jacksonville,  PL 

Brunswick,  GA  -  Macon,  GA 
Brunswick,  GA  -  Savannah,  GA 
Butte,  MT  -  Helena,  MT 
Cedar  Rapids,  lA  -  Des  Moines,  lA 
Cedar  Rapids,  lA  -  Lincoln,  NE 

Charleston,  W  -  Cleveland,  OH 
Charlotte,  NC  -  Jacksonville,  PL 
Chattanooga,  TN  -  Columbus,  OH 
Chattanooga,  TN  -  Indianapolis,  IN 
Chattanooga,  TN  -  Lexington,  KY 


Number  of 

Air-Taxi 

Scheduled  Trunk 

Serving 

and  Regional  Flights 

Mileage 

Either  City 

2 

IlO 

No 

2 

kl 

No 

2 

116 

Yea 

ga 

339 

Yes 

3 

38it 

Ho 

3 

96 

No 

3 

82 

Yes 

0 

2U7 

Yes 

2 

llA 

Yes 

2 

255 

Yes 

0 

332 

Yes 

0 

172 

Yes 

2 

loU 

No 

2 

315 

No 

3 

187 

No 

2 

99 

No 

2 

196 

Yea 

2 

16 

Yes 

3 

1*9 

Yes 

2 

65 

No 

0 

U9 

Yes 

0 

170 

Yes 

0 

68 

Yes 

3 

51 

No 

2 

lOU 

Yes 

2 

272 

No 

2 

210 

No 

2 

329 

Yes 

0 

365 

Yes 

0 

329  • 

Yes 

2 

210 

Yes 
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Number  of  Air-Taxi 

Schedioled  Trunk  Serving 

and  Regional  Flights  Mileage  Either  City 


Cincinnati,  OH  -  Toledo,  OH 

Columbus,  GA  -  Montgomery,  AL 

Coliraibus,  OH  -  Knoxville,  TN 

Colvimbus,  OH  -  Lexington,  KY 

Colorado  Springs,  CO  -  Oklahoma  City,  OK 

Day-ton,  OH  -  Toledo,  OH 

Day-tona  Beach,  FL  -  Pt.  Lauderdale,  FL 

Daytona  Beach,  FL  -  Orlando,  FL 

Bes  Moines,  lA  -  Lincoln,  HE 

Des  Moines,  lA  -  Moline,  IL 

Ely,  MV  -  Salt  Lake  City,  UT 
Eugene,  OR  -  Medford,  OR 
Evansville,  IN  -  Lexington,  KY 
Evansville,  IN  -  Paducah,  KY 
Pt.  Smith,  AR  -  Shreveport,  LA 

Ft.  Wayne,  IN  -  South  Bend,  IN 
Gainesville,  FL  -  Titusville,  FL 
Grand  Rapids,  MI  -  Saginaw,  MI 
Great  Falls,  MT  -  Helena,  MT 
Helena,  MT  -  Missoula,  MT 

Indianapolis,  IN  -  Lexington,  KY 
Jackson,  MS  -  Meridian,  MS 
Jacksonville,  FL  -  Melbourne,  FL 
Keene,  NH  -  Manchester,  NH 
Lawton,  OK  -  Wichita,  Falls,  TX 

Little  Rock,  AR  -  Springfield,  MO 
Lubbock,  TX  -  Wichita  Falls,  TX 
Manchester,  NH  -  Portland,  ME 
Melbourne,  FL  -  Orlando,  FL 
Memphis,  TN  -  Paducah,  KY 

Merced,  CA  -  Modesto,  CA 
Merced,  CA  -  Visalia,  CA 
Moline,  IL  -  Omaha,  HE 
Palm  Springs,  CA  -  Phoenix,  AZ 
Pittsburg,  PA  -  Roanoke,  VA 

Reno,  NV  -  Sacramento,  CA 
Tallahassee,  FL  -  West  Palm  Beach,  FL 


2 

181 

Yes 

3 

86 

No 

0 

295 

Yes 

0 

163 

Yes 

2 

168 

No 

1 

119 

No 

0 

221 

Yes 

2 

5U 

Yes 

1 

169 

Yes 

0 

16U 

Yes 

2 

181+ 

Yes 

2 

122 

No 

0 

160 

Yes 

2 

96 

No 

2 

202 

Yes 

0 

77 

Yes 

0 

121 

Yes 

2 

86 

No 

2 

67 

No 

1 

102 

No 

1 

1U8 

Yes 

2 

78 

Yes 

0 

177 

Yes 

0 

U2 

No 

2 

ko 

Yes 

2 

185 

Yes 

2 

193 

Yes 

2 

75 

Yes 

1 

I48 

Yes 

2 

15U 

Yes 

2 

3h 

No 

2 

91 

Yes 

2 

280 

Yes 

2 

260 

Yes 

2 

219 

Yes 

3 

113 

Yes 

0 

36U 

Yes 

Includes  one  fligjit  by  a  regional  airline  with  an  intermediate  stop. 
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SCHEDDIiE  5 


May  1975  Service  on  Routes  No  Longer 
Receiving  Non-Stop  Trunk  Service 


Type  of  Service 


Routes  Served 

Albany,  NY  -  New  York,  NY 
Allentown,  PA  -  Wilkes-Barre,  PA 
Austin,  TX  -  El  Paso,  TX 
Baltimore,  MD  -  Norfolk,  YA 
Baltimore,  MD  -  Rochester,  NY 

Baltimore,  MD  -  Seattle,  WA 
Beavunont,  TX  -  Hoiiston,  TX 
Billings,  MT  -  Casper,  WY 
Birmin^am,  AL  -  Knoxville,  TN 
Boise,  ID  -  Spokane,  WA 

Boston,  MA  -  Houston,  TX 
Boston,  MA  -  New  Bedford,  MA 
Buffalo,  NY  -  Syracuse,  NY 
Bvirlington,  VT  -  Portland,  ME 
Butte,  MT  -  Salt  Lake  City,  TJT 

Cedar  Rapids,  lA  -  Omaha,  NE 
Charlotte,  NC  -  Richmond,  VA 
Cincinnati,  OH  -  Los  Angeles,  CA 
Cleveland,  OH  -  Columbus,  OH 
Dayton,  OH  -  Philadelphia,  PA 

Detroit,  MI  -  New  Orleans,  LA 
EL  Paso,  TX  -  San  Francisco,  CA 
Ft.  Lauderdale,  FL  -  Orlando,  FL 
Ft.  Wayne,  IN  -  New  York,  NY 
Greensboro,  NC  -  Richmond,  VA 


Eeene,  HH  -  Lebanon,  NH 
Keene,  NH  -  New  Yoric,  NY 
Lebanon,  NH  -  New  York,  NY 
Lexin^on,  KY  -  Louisville,  KY 

Manchester,  NH  -  New  York,  NY 
Minneapolis,  MS  -   San  Diego,  CA 
New  Bedford,  MA  -  New  York,  NY 
New  Orleans,  LA  -  Oklahoma  City,  OK 
Omaha,  KE  -  Portland,  OR 


Trunk  With 

Intermediate 

Regional 

Distance 

Stop 

Airline 
X 

Air-Taxi 

136 

X 

50 

X 

X 

526 

X 

159 

X 

277 

X 

X 

233U 

X 

79 

X 

X 

225 

X 

X 

221 

X 

287 

X 

X 

1603 

X 

U8 

X 

134 

X 

153 

X 

358 

X 

221 

X 

256 

X 

1888 

X 

117 

X 

m 

X 

X 

936 

X 

X 

992 

X 

178 

X 

X 

592 

X 

175 

X 

50 

X 

168 

X 

212 

X 

63 

X 

X 

195 

X 

1532 

X 

16k 

X 

567 

X 

1368 

X 

Washington,  DC  -  Wilmington,  DL 


103 
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Routes  Not  Served  Distance 

Baltimore,  MD  -  New  Haven,  CT  21^7 

Baton  RoiJge,  LA  -  Birmingham,  AL  332 

Beaimont,  TX  -  Shreveport,  LA  172 

Brunswick,  GA  -  Jacksonville,  FL  J+9 

Brunswick,  GA  -  Macon,  GA  170 

Brunswick,  GA  -  Savannah,  GA  68 

Chattanooga,  TN  -  Columbus,  OH  365 

Chattanooga,  TN  -  Indianapolis,  IN  329 

Columbus,  OH  -  Knoxville,  TN  295 

Columbus,  OH  -  Lexington,  KY  I63 

Dajrtona  Beach,  FL  -  Ft.  Lauderdale,  FL  221 

Des  Moines,  lA  -  Molina,  XL  16^ 

Evansville,  IN  -  Lexington,  KY  I60 

Fort  Wayne,  IN  -  South  Bend,  IN  77 

Gainesville,  FL  -  Titusville,  FL  121 

Jacksonville,  FL  -  Melbourne,  FL  I77 

Keene,  NH  -  Manchester,  KH  lj2 

Tallahassee,  FL  -  West  Palm  Beach,  FL  36!^ 


INQUIRY  INTO  THE  FAILURE  OF  THE  CAB  TO 
INVESTIGATE  FULLY  CERTAIN  VIOLATIONS  OF 
THE  FEDERAL  CAMPAIGN  LAWS 


FRIDAY,  MARCH  21,  1975 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure  of  the 

Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9 :12  a.m.,  in  room  4221, 
Dirksen  Office  Building,  Senator  Edward  M.  Kennedy  (chairman  of 
the  subcommittee)  presiding. 

Present :  Senator  Kennedy. 

Also  present :  Stephen  Breyer.  special  counsel ;  Philip  Bakes,  assist- 
ant counsel ;  Thomas  M.  Susman,  chief  counsel ;  and  James  F.  Michie, 
investigator. 

Senator  Kennedy.  We  will  come  to  order. 

Before  we  get  started,  I  want  to  at  the  outset  indicate  that  we  are 
going  to  have  a  series  of  votes  that  are  going  to  be  taking  place.  The 
Senate  came  in  at  8  o'clock  this  morning  and  we  have  got  time  agree- 
ments on  just  about  all  of  the  amendments,  so  we  are  going  to  have  a 
series  of  votes  and  have  interruptions,  and  I  want  at  the  outset  to 
indicate  to  the  witnesses  that  we  will  do  the  best  we  can  in  terms  of 
continuity  but  we  will  have  to  expect  an  interruption  in  the  mid- 
morning  with  the  full  Judiciary  Committee  meeting  on  the  Meskill 
nomination,  and  we  will  have  to  recess  then  for  a  short  period  of  time. 
But  we  will  do  the  best  we  can.  With  that  understanding,  we  will 
proceed. 

The  Subcommittee  on  Administrative  Practice  and  Procedure  has 
for  several  months  been  conducting  hearings  on  the  regulatory  pro- 
cedures and  practices  of  the  Civil  Aeronautics  Board.  We  have  looked 
at  the  Board's  activities  in  the  areas  of  route  approval,  rate  setting, 
granting  of  antitrust  exemptions,  consumer  protection,  and  enforce- 
ment. Today  we  focus  again  on  the  Board's  enforcement  activities, 
specifically,  on  its  1973  investigation  of  possible  violations  of  CAB 
rules. 

The  investigation  concerned  possible  corporate  campaign  contribu- 
tions— both  State  and  Federal — by  air  carriers  regulated  by  the  CAB. 
The  failure  to  report  these  contributions  would  constitute  direct  viola- 
tions of  CAB  regulations.  They  were  matters  under  the  jurisdiction  of 
the  Board.  These  possible  violations  were  within  the  responsibilities 
delegated  by  the  Board  to  its  Bureau  of  Enforcement. 

(2299) 
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Thus,  whether  or  not  Federal  or  State  criminal  laws  might  be  of- 
fended by  corporate  campaign  contributions  made  by  regulated  air- 
lines, CAB  rules  and  regulations  would  be  directly  violated.  Our 
hearings  today  are  focused  on  how  the  Board  handled  its  investiga- 
tion of  these  alleged  violations  of  itb  rules  and  regulations,  not  on  any 
underlying  activities  by  the  airlines  themselves. 

Today  we  will  hear  from  a  number  of  current  and  former  CAB 
officials  who  were  connected  with  the  Board's  1973  investigation.  These 
witnesses  will  testify  concerning  how  the  investigation  was  initiated, 
under  what  conditions  it  was  conducted,  under  what  circumstances 
certain  cases  were  closed  on  November  5,  1973,  and  what  has 
happened  since. 

Mr.  William  Gingery,  head  of  the  Bureau  of  Enforcement,  was 
found  dead  in  his  apartment  last  month  just  a  few  days  before  he  was 
scheduled  to  testify  at  our  hearings.  He  left  a  note  addressed  to  the 
subcommittee  staff,  with  whom  he  had  been  cooperating  in  anticipation 
of  his  testimony.  The  subcommittee  transmitted  a  copy  to  the  Special 
Prosecutor,  but  did  not  otherwise  release  the  note  to  anyone.  The  note 
has  recently  been  published  in  the  press. 

[The  letter  to  the  subcommittee  from  Mr.  Gingery  referred  to  above 
follows :] 

Please  deliver  this  statement  to  the  staff  of  Senator  Kennedy's  Subcommittee 
on  Administrative  Practice  and  Procedure. 

New  Senate  OflBce  Building. 

224-5617. 

February  15,  1975. 

I  was  appointed  Director,  BOE,  Nov.  28,  1973.  When  I  arrived,  the  Bureau 
was  headless.  The  Director  had  left  to  assume  his  membership,  his  secretary 
(holding  the  title  of  Bureau  Administrative  OflScer)  had  left  with  him,  there 
was  neither  a  deputy  nor  secretary  to  the  deputy  position,  the  Chief  of  one  of 
the  two  legal  divisions  (Informal  Compliance)  had  left  to  become  the  new  Mem- 
ber's administrative  assistant.  I  appointed  the  chief  of  the  other  legal  division 
(Formal  Proceedings)  my  deputy  and  left  the  two  legal  divisions  headed  by 
assistant  chiefs  against  the  day  that  I  thereafter  merged  the  two  divisions  un- 
der Mr.  Alterman. 

For  continuity  of  administration  I  relied  on  my  deputy,  Mr.  Weldon,  and 
the  Chief  of  the  Investigation  and  Audit  Division,  Mr.  Stout,  a  board  employee 
of  two  decades. 

Though  preoccupied  with  the  administrative  chaos  I  found  at  the  Bureau 
including  a  fileroom  of  such  squalor  that  I  vowed  to  the  staff  I  would  not  set 
foot  in  it  until  the  situation  was  rectified,  a  thoroughly  confused  organizational 
structure  under  which  no  one  seemed  to  coordinate  anything  with  anyone  else, 
in  which  flies  were  continuously  lost  and  manpower  was  applied  to  projects 
that  appeared  and  disappeared  as  if  by  magic.  All  of  this  taking  place  in  what 
I  viewed  as  shabby,  substandard  physical  surroundings,  I  endeavored  to  review 
the  current  activities  of  the  Bureau,  primarily  with  Mr.  Stout. 

One  such  subject  was  the  Bureau's  investigation  of  air  carrier  involvement  in 
illegal  political  contributions.  Mr.  Stout  advised  me  that  the  investigation  had 
conflrmed  the  involvement  of  Braniff  and  American  and  had  turned  up  also 
the  involvement  of  Reeve  Aleutian.  He  told  me  we  had  been  promised  a  copy 
of  American's  submissions  to  the  Special  Prosecutor  but  it  had  not  been  de- 
livered. During  this  discussion  I  asked  Mr.  Stout  to  show  me  a  sample  investi- 
gative file  containing  the  inquiries  he  said  were  made.  I  believe  he  showed  me 
Reeve  Aleutian's.  I  recall  reading  the  questions  asked  and  feeling  satisfied  that 
we  had  signed  statements  of  all  the  carriers'  executives,  either  admitting  or 
denying  as  a  case  against  which  pursue  systematic  inquiries  [sic]  into  the  truth 
or  falsity  of  those  statements. 
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Thereafter  we  obtained  the  American  statement  prepared  for  the  Special  Pros- 
ecutor. I  recall  that  American  wanted  the  document  back  when  we  were  through, 
in  which  request  I  humored  them  advising  the  staff  however  to  retain  copies 
of  any  materials  of  which  copies  were  required  for  our  purposes. 

During  and  following  this  period  we  spent  hours  discussing  how  to  proceed 
in  these  cases.  Our  chief  auditor  in  effect  educating  me  into  the  difficulties  of 
tracing  off-the-book  cash.  All  of  these  discussions  were  held  in  the  context  of 
Braniff,  American,  and  Reeve  Aleutian  and  we  decided  to  audit  these  carriers 
down  to  the  soles  of  their  shoes,  to  find  out  how  management  had  subverted 
internal  control,  and  to  proceed  therefrom  along  two  lines,  the  first,  rulemaking, 
which  would  preclude  such  subversion  to  the  extent  possible  which  rules  would 
be  prefigured  in  the  remedies  sought  in  our  suit  against  these  companies;  the 
second,  based  upon  my  suspicion  that  the  political  contributions  were  merely 
symptoms  of  a  disease  involving  subterranean  rivers  of  money  extracted  by 
management  for  illicit  purposes  including  payments  in  foreign  countries  to  na- 
tionals of  these  countries,  would  involve  a  perpetual  audit  of  the  carriers  in 
those  areas  most  likely  to  be  subverted  for  such  cash  extraction.  I  described 
my  idea  as  analogous  to  wildcatting  for  oil  and  we  thereafter  referred  to  these 
as  wildcat  audits.  (The  areas  finally  chosen  for  the  initial  round  were  legal, 
advertising,  insurance  and  Washington  representatives.) 

Despite  the  starved  condition  of  our  audit  staff,  we  poured  resources  into 
the  Braniff  and  American  audits,  the  Reeve  Aleutian  matter  being  relatively 
straightforward.  We  proceeded  with  the  utmost  suspicion.  If  American  was 
cooperative,  I  assumed  they  were  laying  a  false  trail ;  if  Braniff  was  uncoopera- 
tive, I  assumed  they  were  covering  up. 

I  had  been  contacted  by  GAO  in  response  to  an  interest  in  the  Braniff  and 
American  cases  on  the  part  of  Senator  Metcalf  who  was  interested  in  rulemak- 
ing. I  told  GAO  what  we  were  doing  and  to  always  thereafter  assume  that 
GAO  would  eventually  audit  our  efforts.  I  imagined  how  proud  the  Bureau 
would  be  of  the  results  of  such  an  audit. 

At  some  point  during  these  early  intensive  efforts,  Mr.  Alterman  told  me  in 
a  jocular  way  that  at  the  beginning  of  these  inquiries  before  my  arrival,  he 
and  Mr.  Browne  had  thought  that  they  were  not  being  pursued  with  enough 
vigor;  that  they  had  considered  resigning  and  that  he  had  written  a  memo 
to  the  file.  He  went  to  look  for  the  memo,  failed  to  find  it — saying  it  must  be 
at  home — and  there  the  matter  rested.  He  referred  to  the  file  as  his  Pearl  Harbor 
file. 

This  was  my  second  mistake  (the  first  not  discovered  until  last  Friday  and 
hereafter  discussed).  But  being  zealously  involved  in  investigating  just  these 
very  matters  (I  thought),  I  assumed  it  to  be  no  more  than  it  appeared — the 
report  of  a  misunderstanding.  I  did  not  follow  it  up  except  to  ask  the  Chair- 
man's assistant  Mr.  Heye  in  some  casual  context  whether  he  had  any  reason 
t._)  think  that  efforts  had  been  made  to  hold  back  BOE's  inquiries  as  they  relatpd 
to  political  contributions.  His  response,  when  told  of  Mr.  Alterman's  early 
suspicions,  was  a  surprised  negative  and  he  indicated  he  thought  just  the  op- 
posite had  been  true — something  about  the  idea  being  that  the  Board  should 
forcefully  pursue  the  matter  to  the  extent  it  had  jurisdiction. 

So  casual  was  this  conversation,  and  so  in  confirmation  of  my  judgment  that 
Mr.  Alterman  had  misunderstood,  that  I  thereupon  forgot  it  until  recently 
reminded. 

At  one  other  time,  which  I  cannot  place,  Mr.  Stout  mentioned  that  he  had  been 
involved  in  earlier  cases  involving  political  campaigns,  but  that  nothing  had  been 
done  with  these  matters.  He  named  United  and  Eastern.  I  told  him  to  reactivate 
the  matters  and  he  seemed  extremely  pleased.  I  assumed  until  last  Friday  (yester- 
day )  that  this  was  taking  place.  I  had  on  several  occasions  asked  Mr.  Alterman 
if  he  was  working  on  the  United  and  Eastern  cases,  to  which  he  replied  in  the 
affirmative.  As  it  turns  out,  while  I  was  referring  to  the  old  cases  raised  by  Mr. 
Stout,  Mr.  Alterman  was  referring  to  two  new  United  and  Eastern  cases — never 
having  been  told  of  the  ones  I  thought  he  was  working  on. 

I  learned  this  on  Friday  and  it  represents  one  drop  in  a  flood  of  confused  half- 
knowledge  I  received  between  4  and  9  p.m.  that  day. 

A  couple  of  weeks  ago,  in  response  to  a  Senate  investigator's  questions,  Mr. 
Alterman  told  him  of  his  early  suspicions  and  gave  him  a  copy  of  his  memo. 
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I  told  the  same  investigator  how  I  had  viewed  my  discussion  early  last  year 
with  Mr.  Alterman,  how  he  had  told  me  his  memo  was  probably  an  overreaction, 
how  nonthreatening  the  episode  had  seemed  as  he  described  it  to  me. 

This  conclusion  persisted  even  after  Mr.  Alterman  showed  mo  the  file  he  had 
given  the  investigator.  Discounting  the  tone  of  the  memo — Mr.  Alterman  told  me 
he  was  quick  to  anger  and  that  the  memo  had  been  written  in  anger — I  did  find 
myself  unable  to  understand  why  certain  questions  contained  in  that  file  had  been 
eliminated  by  Mr.  Hadlock,  the  former  Deputy  Director.  Their  removal  simply 
made  no  sense ;  served  no  purpose  of  suppression,  since  they  followed  up  only  a 
confession  of  wrongdoing  which  itself  would  have  necessitated  further  investiga- 
tion. Thus  I  think  both  Mr.  Alterman  and  I  concluded  that  while  we  didn't  know 
if  any  wrongdoing  was  involved,  certainly  the  committee  would  get  to  the  bottom 
of  it ;  we  felt  that  in  any  case  the  Bureau  could  be  proud  of  the  way  in  which  it 
had  carried  the  investigation  forward.  For  myself,  the  vigor  and  intensity  of  that 
investigation,  the  thousands  of  man-hours  invested  and  the  thousands  to  come 
(the  wildcat  audits  were  costing  six  man-weeks  per  carrier  on  the  first  round), 
and  especially  the  fact  that  these  cases  were  in  the  hands  of  the  same  two  men 
whose  suspicions  almost  led  them  to  resign  in  the  inquiry's  early  days,  all  con- 
vinced me  that  no  stain  could  ever  be  laid  to  the  Bureau's  conduct  of  these 
affairs. 

On  Friday  I  learned  that  I  am  a  fool.  That  I  would  better  have  served  the 
Bureau  had  I  ignored  its  squalid  administrative,  organizational  and  physical 
conditions  and  simply  inventoried  the  safe,  the  combination  to  which  I  only  a 
few  weeks  ago  took  possession  of  when  it  was  changed  following  Mr.  Stout's  de- 
parture on  extended  sick  leave.  On  Friday,  quite  by  accident,  a  picture  of  quite 
incredible  confusion  was  revealed. 

I  asked  Mr.  Alterman  something  about  dates  of  contact  with  Mr.  Cox's  oflSce. 
He  asked  Mr.  Weldon  who  told  him  that  was  in  "Joe's  file"  in  the  safe.  ]Mr.  Alter- 
man obtained  it  and  brought  it  to  me.  In  it  was  a  memorandum  report  on  the  early 
investigation  to  the  Chairman  stating  that  violations  in  addition  to  American's 
were  found  at  Braniff  and  Continental.  Surprised  by  the  memo  itself,  I  was  more 
surprised  at  the  reference  to  Continental.  I  thought  it  an  error — that  it  should 
read  Reeve  Aleutian.  I  began  asking  question,  and  a  Continental  file  turned  up 
from  the  safe  ;  then,  a  stack  of  files  covering  all  the  early  inquiries.  In  rapid  order 
I  discovered  that  while  I  had  for  a  year  assumed  these  files  were  in  the  legal 
division,  that  division  had  assumed  they  were  in  the  investigative  division,  neither 
of  us  raising  the  issue  because  Mr.  Stout  had  told  me,  and  I  had  pursued  the 
issue  upon  the  basis,  that  these  inquiries  provided  leads  with  regard  only  to  the 
three  carriers.  Next  we  examined  the  files  more  closely  and  saw  that  they  had  all 
been  closed  on  the  same  day,  Nov.  5,  1973.  Next  we  saw  they  raised  issues  about 
Continental,  Flying  Tiger,  and  World.  (I  had  repeatedly  wondered  aloud  why 
the  Watergate  Prosecution  force  personnel  eviden'^etl  such  a  keen  interest  in  Con- 
tinental and  Flying  Tiger  when  they  could  provide  no  evidence — ^now  I  realize 
it  was  because  they  had  obtained  copies  of  these  files  prior  to  my  coming  to  the 
Bureau.  Files  never  reviewed  by  our  own  legal  division  after  my  arrival.) 

I  called  Joe  Stout  to  find  out  why  he  had  never  raised  the  Continental,  Flying 
Tiger  and  World  issues  during  our  early  discussions  ;  why  he  had  never  discussed 
it  with,  let  alone  delivered  these  files,  to  Mr.  Alterman.  Apparently,  in  late  1973, 
while  Mr.  Stout  was  on  vacation  or  otherwise  gone  from  the  oflBce,  the  former 
Director  ordered  all  such  files,  in  Mr.  Stout's  words,  "impounded"  and  placed  in 
the  safe.  Mr.  Stout  viewed  them  thereafter  as  dormant,  the  investigation  over. 
He  simply  continued  to  view  them  in  this  light,  believing  that  Mr.  Weldon  and 
Mr.  Alterman  knew  of  their  existence  and  simply  pursuing  issues,  as  they  there- 
after arose,  at  the  initiation  of  new  inquiries.  In  short,  both  Mr.  Alterman  and 
I  thought  we  were  continuing  an  inquiry.  Only  on  Friday  did  we  learn  we  were 
actually  beginning  one  when  we  set  auditors  upon  the  three  carriers  reported  by 
Mr.  Stout  as  being  the  only  live  ones.  I  asked  Mr.  Stout  about  the  United  and 
Eastern  cases  I  had  ordered  pursued.  He  remembered  recovering  them  from  the 
safe,  but  believed  they  had  gone  back  to  the  safe — he  could  not  remember  why. 
(This  morning  he  called  to  say  it  was  because  the  investigator  reviewing  them 
had  to  go  on  the  road  and  they  were  returned  for  safekeeping.)  He  also  advised 
me  that  with  regard  to  one  of  these  two  cases,  the  former  director  had  dealt 
directly  with  the  carrier's  executive. 

Certain  things  are  now  clear  to  me.  I  arrived  at  the  Bureau  unknown  to  its 
members.  If  Mr.  Weldon  knew  of  the  above  doings,  he  never  so  much  as  hinted 
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the  fact.  Mr.  Alterman  had  been  early  frozen  out  of  the  proceedings  and  knew 
nothing.  Mr.  Stout  viewed  the  matter  as  closed.  No  other  member  of  the  staff 
ever  breathed  a  word  about  suspicions  I  now  realize  others  had.  Initiatives  I 
undertook,  based  upon  conclusions  reported  to  me  by  Mr.  Stout,  were  undoubtedly 
viewed  by  people  who  did  not  know  me  as  the  measure  of  my  desire  to  proceed 
and  as  excluding  further  pursuits.  I  now  realize  that  it  was  only  after  Mr. 
Alterman  knew  me  and  my  purix)ses  that  he  declared  his  suspicions— and  based 
on  the  very  limited  access  he  had  to  the  true  facts,  he  failed  to  excite  in  me 
enough  suspicion  to  order  an  inquiry.  Had  I  but  required  an  inventory  of  the 
safe,  or  had  Mr.  Alterman  but  requested  the  original  investigative  files,  or  had 
Mr.  Stout  mentioned  that  the  files  were  closed,  or  had  been  "impounded,"  this 
matter  would  long  ago  have  been  revealed  and  resolved.  That  through  an  incredi- 
ble succession  of  stupidities,  and  assumptions  and  oversights,  its  true  dimensions 
came  accidentally  to  light  only  on  a  Friday  evening  before  a  Wednesday  Senate 
inquiry,  is  a  matter  so  grotesquely  unbelievable,  so  comic,  that  rational  men  will 
find  it  explicable  only  through  the  imputation  of  the  very  cunning  and  malice 
whose  absence  made  it  all  possible.  The  fact  that  subsequent  inquiry  will  allow 
me  to  exchange  the  dishonor  of  that  imputation  for  the  dishonor"  of  the  fool 
is  cold  comfort. 

William  M.  Gingery, 
[postscript] 

Fehruanj  15,  1975. 

Having  telephoned  the  committee  investigator  and  informed  him  of  the  above, 
1  agreed  to  arrange  for  delivery  of  these  files  to  him  this  evening.  I  thereupon 
spoke  to  Mr.  Browne  who  is  spending  the  weekend  reviewing  them  for  me  and 
he  agreed  to  call  the  investigator  and  arrange  a  meeting.  A  very  preliminary 
review  shows  issues  to  be  resolved  with  even  more  carriers,  including  ONA, 
TWA  and  Allegheny.  When  I  consider  that  such  leads  rested  quietlv  in  the  safe 
v.hile  we  pursued  wildcat  audits,  I  grind  my  teeth.  I  have  loved  public  adminis- 
tration and  the  study  of  bureaucracy  since  my  college  days.  I  am  now  prepared 
to  write  definitively  on  the  subject. 

Inventory  the  safe. 

WMG. 

Those  who  knew  Mr.  Gingery  are  unanimous  in  their  assessment 
that  he  was  a  responsible,  conscientious,  and  honest  public  servant.  His 
death  is  a  loss  not  only  to  his  friends  and  family,  but  to  the  American 
public  which  he  served  with  dedication. 

Our  hearino;  record  will  remain  open  for  2  weeks  for  those  who  wish 
to  submit  statements  or  further  information. 

Our  first  witness  this  morning  is  Mr.  Stephen  Alterman,  the  Chief 
of  the  Legal  Division,  Bureau  of  Enforcement.  We  are  going  to  swear 
everyone  in  this  morning. 

Mr.  Alterman,  do  you  swear  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  you  God  ? 

Mr.  Alterman.  I  do. 

STATEMENT  OF  STEPHEN  A.  ALTERMAN,  FORMER  ASSISTANT 
CHIEF,  FORMAL  PROCEEDINGS  DIVISION.  BUREAU  OF  ENFORCE- 
MENT, CIVIL  AERONAUTICS  BOARD 

Senator  Kexxedy.  Could  you  tell  us  what  vour  current  position 
is  in  the  CAB? 

Mr.  Altermax.  Yes.  I  am  the  Chief  of  the  Legal  Division  of  the 
Bureau  of  Enforcement  of  the  Civil  Aeronautics  Board. 

Senator  Kexxedy.  And  in  July  1973.  what  position  did  you  hold  ? 

Mr.  Altermax.  I  was  the  Assistant  Chief  of  the  Formai  Proceed- 
ings Division  of  the  Bureau  of  Enforcement. 

Senator  Kexxedt.  And  would  you  describe  the  organization  of  the 
Bureau  of  Enforcement  in  1973? 
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Mr.  Alterman.  Yes.  We  had  ca  Director's  Office  consisting  of  the 
Director  and  the  Deputy  Director.  There  Avas  an  Investigations  and 
Audits  Division  and  two  separate  divisions  constituting  lawyers,  a 
Formal  Proceedings  Division  or  Litigation  Division,  and  Informal 
Compliance  Division. 

Senator  Kennedy.  Who  were  the  people  working  in  those  divisions? 

Mr.  Alterman.  Mr.  Richard  O'Melia  was  the  Director  of  the  Bu- 
reau, Mr.  Gerald  Hadlock  was  the  Deputy  Director,  Mr.  Joseph  Stout 
was  the  Chief  of  the  Investigations  Division,  Mr.  Jim  Weldon  was 
the  Chief  of  the  Formal  Proceedings  Division,  and  Mr.  Elias 
Rodriguez  was  the  Chief  of  the  Informal  Compliance  Division. 

Senator  Kennedy,  And  what  is  the  function  or  the  duty  of  the 
Bureau  of  Enforcement? 

Mr.  Alterman.  Simply  stated,  our  duty  is  to  ensure  compliance 
with  the  Federal  Aviation  Act. 

Senator  Kennedy.  How  did  the  CAB's  investigation  of  possible 
corporate  contributions  by  airlines  begin  in  1973  ? 

Mr.  Alterman.  In  early  July,  I  believe  it  was  July  6,  1973,  Mr. 
George  Spater  of  American  Airlines  revealed  publicly  that  his  com- 
pany had  made  a  corporate  campaign  contribution.  During  the  few- 
days  following  that  disclosure,  there  were  discussions,  at  least  within 
the  Formal  Proceedings  Division,  on  what  bearing  that  would  have 
on  the  Civil  Aeronautics  Board.  I  was  asked  either  by  Mr.  Weldon 
or  Mr.  O'Melia — I  am  not  sure  whicli  one — to  prepare  a  memorandum 
detailing  what  the  Board's  jurisdiction  would  be  if,  in  fact,  American 
or  any  other  airline  had  contributed  corporate  funds  to  political  cam- 
paign contributions.  And  I  prepared  such  a  memo,  which  is  now  dated 
July  13,  1973. 

Senator  Kennedy.  We  will  make  that  a  part  of  the  record. 

[The  information  referred  to  follows:] 

Civil  Aeronautics  Board. 

July  12,  1973. 
To  :  Director,  Bureau  of  Enforcement. 
From  :  Stephen  A.  Alterman. 
Subject :  Contributions — Analysis  of  Federal  Aviation  Act  Violations. 

P^ollowing  is  a  summary  of  those  Federal  Aviation  Act  provisions  whicli  may 
have  been  violated  by  airlines  making  unreported  corporate  campaign  contri- 
butions during  Ihe  1072  elections  : 

1.  Section  407 (a )  of  the  Act  provides,  in  relevant  part : 

"The  Board  is  empovi'ered  to  require  annual,  monthly,  jjeriodical,  and  special 
reports  from  any  air  carrier;  to  prescribe  the  manner  and  form  in  which  such 
reports  shall  be  made;  and  to  recpiire  from  any  air  carrier  .specitic  answers  to 
all  questions  upon  which  the  Board  may  deem  information  necessary.  Such  re- 
ports shall  be  under  oath  whenever  the  Board  so  requires  .  .  ." 

It  would  appear  that  section  407(a)  is  merely  an  enabling  statute  and  can- 
not itself  I)e  violated.  However,  the  Regulations  issued  pursuant  to  407(a)  are 
substantive  and  are  subject  to  violation,  see  paragraph  2.  below. 

2.  Acting  pursuant  to  the  grant  of  authority  contained  in  section  407(a),  the 
Board  has  promulgated  Part  241.  section  26  of  the  Boards  Economic  Regula- 
tions. Part  251,  section  26  ^  provides,  in  relevant  part,  that  all  route  air  carriers 
shall  file  with  the  Board  a  Schedule  G-43  indicating  : 

".  .  .  fees,  I'etainers,  gifts,  commissions,  contributions  .  .  .  amounting  in  the 
aggregate  to  $5,000  or  more  during  the  year." 

If,  therefore,  any  air  carrier  contributes  $5,000  or  more  to  the  political  cam- 
paign of  any  candidate,  such  contribution  must  be  reported  to  the  Board  on 
Schedule  G-43.  Failure  to  do  so  constitutes  a  violation  of  Part  241. 


1  Part  241,   s(>ftioii   2G  pprtaiiis   to   rou(p  nir   cnrriprs.   Tlio  same   i-P(|iiiroiiionts  exist  foi- 
snpplpnipnt.Tl  nir  rnrriors  in  part  241.  section  .'^0. 
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3.  Moreover,  if  the  failure  to  file  a  Hchedule  G-43  can  be  shown  to  be  "know- 
ing and  willful",  section  1)02 (e)  of  the  Act  may  be  utilized  to  obtain  a  criminal 
conviction.  Section  902(e)  provides,  in  relevant  part : 

"Any  air  carrier,  or  any  officer,  agent,  employee,  or  representative  thereof, 
who  shall,  knowingly  and  willfully,  fail  or  refuse  to  make  a  report  to  the 
Board  ...  as  required  by  this  Act  ...  or  shall  knowingly  and  willfully  file  any 
false  report,  account,  record,  or  memorandum  shall  be  deemed  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  lie  subject  for  each  offense  to  a  fine 
of  not  less  tiiaii  ."fsiOO  and  not  more  than  .$5,000." 

4.  If  it  is  determined  that  violations  of  the  Act  and/or  regulations  cannot 
be  shown  to  be  '"knowing  and  willful",  and  it  is  further  determined  that  more 
than  an  order  to  cease  and  desist  is  necessary,  to  remedy  the  situation,  it  may 
be  possible  to  obtain  civil  penalties  pursuant  to  section  901(a)  of  the  Act.  Sec- 
tion 901  (a)  provides,  in  relevant  part : 

"Any  person-  who  violates  (A)  any  provision  of  title  III,  IV,  V,  VI,  VII  or 
XII  of  this  Act,  or  any  rule,  regulation,  or  order  issued  thereunder  .  .  .  shall 
be  subject  to  a  civil  penalty  of  not  to  exceed  $1,000  for  each  such  violation. 
If  such  violation  is  a  continuing  one,  each  day  of  such  violation  shall  constitute 
a  separate  offense." 

Whether  or  not  the  failure  to  report  a  corporate  campaign  contribution  on 
Schedule  G-43  is  a  "continuing  violation"  within  the  meaning  of  section  901(a) 
is,  in  my  opinion,  an  open  question  at  this  point.  However,  my  initial  reaction 
is  that  each  failure  to  file  may  be  counted  as  only  one  violation. 

5.  Finally,  it  would  appear  that  any  illicit  campaign  contributions  can  be 
considered  unfair  or  deceptive  practices  or  unfair  methods  of  competition  within 
the  meaning  of  section  411  of  the  Act.  However,  the  remedies  afforded  by  sec- 
tion 411  are  not  ideally  suited  to  the  present  situation. 

Section  411  empowers  the  Board  to  investigate  and  find,  after  notice  and 
hearing,  that  air  carriers,  foreign  air  carriers  and/or  ticket  agents  have  been 
engaged  in  unfair  or  deceptive  practices  or  unfair  methods  of  competition.  If 
the  Board  so  finds,  it  may  issue  an  order  to  cease  and  desist  from  such  prac- 
tices. Teclmically  therefore,  it  is  impossible  to  "violate"  section  411,  and  no 
penalties  other  than  an  order  to  cease  and  desist  may  be  obtained. 

If  unreported  illegal  campaign  contributions  can  be  established,  more  radical 
actions  than  a  mere  411  proceeding  are  warranted. 

Stephen  A.  Alterman. 

Senator  Kennedy.  Now  did  you  make  any  recommendations  on 
how  to  proceed  ? 

Mr.  Altermax.  In  a  separate  memo,  also  dated  July  13,  1973,  yes, 
I  did.  I  recommended  at  tliat  time  that  the  Bureau  of  Enforcement 
issue  an  order  directed  to  all  airlines  requiring  those  airlines  to  an- 
swer under  oath  various  questions  concerning'  their  involvement  with 
political  campaign  contributions.  And  it  was  my  thought  that  after 
we  received  the  answers  from  the  airlines,  we  should  then  institute 
what  we  call  part  3()'5  nonpublic  hearings,  to  take  testimony  to  fur- 
ther develop  the  record. 

Senator  Kennedy.  Now  is  that  included  in  the  July  13  memo? 

Mr.  Alterman.  There  are  two  separate  July  13  memorandums. 
That  is  the  second  memorandum. 

Senator  Kennedy.  They  will  both  be  a  part  of  the  record. 

[The  memo  referred  to  follows :] 

Civil  Aeronai:tics  Board, 

July  13,  1973. 
To  :  Director.  Bureau  (jf  Enforcement. 
Fr<mi :  Stephen  A.  Alterman. 

Subject:   Illegal  Campaign  Contributions — ^Methods  of  Proceeding.    (Cross  Ref- 
erence SAA's  memo  of  7/13/73  on  same  subject). 

If  it  is  determined  that  this  Bureau  should  go  forward  with  a  comprehensiA'e 
investigation  of  illegal  campaign  funding  by  the  airlines  (as  such  activities  relate 


2  Section  101  (2<')  dpfines  "iierson  as  any  individual,  flrni.  copartnership,  corporation, 
company,  a.<?sociation,  joint-stocl<  association,  or  liody-politic ;  and  includes  any  trustee, 
receiver,  assifrnee,  or  other  similar  representative  thereof." 
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to  violations  of  the  Federal  Aviation  Act),  we  will  first  have  to  decide  upon  the 
best  method  of  obtaining  the  needed  information.  The  purpohe  of  this  memo  is  to 
explore  the  various  avenues  open  to  the  Bureau  for  conducting  its  investigation. 

At  the  present  time,  it  is  my  understanding  that  auditors  have  been  sent  to  both 
American  and  United  in  an  attempt  to  uncover  any  payments  from  the  carriers 
to  any  political  campaign.  I  also  understand  that  American  is  willing  to  cooperate 
with  us  and  that  a  meeting  has  been  scheduled  with  Mr.  Spater  of  American  to 
give  us  the  details  of  American's  $55,000  contribution  to  the  Nixon  reelection 
campaign. 

After  the  meeting  with  Mr.  Spater,  and  after  the  auditors  return,  we  should 
have  a  feeling  for  the  methods  which  may  be  used  to  conceal  political  contribu- 
tions. We  can  then  begin  to  develop  a  method  for  proceeding  further.  Under  nor- 
mal circumstances,  investigators  would  be  sent  to  each  airline  to  conduct  a 
thorough  audit  of  the  carriers'  records.  However,  such  a  procedure  would  be  un- 
necessarily time  consuming  and  would  drain  the  resources  of  the  Investigation 
Division  away  from  other  important  matters.  Accordingly,  it  is  suggested  two 
other  courses  of  action  be  explored,  and  one  or  both  used  to  obtain  the  needed 
information. 

1.  Issuance  of  an  Order  Under  Delegated  Authority. — Section  385.22(c)  of  the 
Board's  Regulations  delegates  to  the  Director  of  the  Bureau  of  Enforcement  the 
power  to : 

"Issue  orders  requiring  air  carriers  to  prepare  and  submit  within  a  specified 
reasonable  period,  special  reports,  copies  of  agreements,  records,  accounts,  papers, 
documents,  and  specific  answers  to  questions  upon  which  information  is  deemed 
necessary.  Such  reports  shall  be  under  oath  whenever  the  Director,  Bureau  of 
Enforcement  so  requires."  ^ 

In  the  present  circumstances,  we  can  issue  an  order  requiring  each  and  every 
carrier  to  submit,  under  oath,  documents  and  answers  to  questions  regarding 
corporate  campaign  gifts.  The  documents  to  be  requested  and  the  questions  to  be 
asked  should  be  arrived  at  as  a  result  of  a  coordinated  effort  of  both  the  in- 
vestigative and  legal  staffs  of  the  Bureau. 

The  advantage  of  such  a  procedure  is  that  it  will  enable  the  Bureau  to  obtain 
a  great  deal  of  material,  under  oath,  through  the  issuance  of  one  order.  The  major 
drawback  of  such  an  Order  is  that  it  is  necessarily  limited  to  "air  carriers."  If 
we  find  we  need  information  from  other  sources  (i.e.,  election  campaign  officials), 
the  Order  contemplated  here  cannot  be  used. 

2.  Initiation  of  a  Part  305  Investigatory  Hearing.— Section  385.22(b)  delegates 
to  the  Director  of  the  Bureau  of  Enforcement  the  authority  to : 

"IsSue  orders  initiating  informal  nonpublic  investigations  by  the  Bureau  of 
Enforcement  under  part  305  of  this  chapter  (procedural  regulations). 

If  such  an  investigation  were  to  be  instituted,  we  can  obtain  information  from 
carriers  through  live  nonpublic  testimony.  In  addition,  unlike  the  issuance  of 
the  order  discussed  in  paragraph  1,  above,  we  would  be  able  to  call  as  witnesses 
persons  with  a  knowledge  of  campaign  funding  activities  who  are  not  connected 
with  the  carriers. 

3.  Recommendation. — At  the  present  time,  I  feel  that  the  best  way  to  proceed 
with  this  investigation  (if  we  decide  to  do  so)  is  to  issue  the  order  discussed  in 
paragraph  1,  above.  When  the  carriers  have  responded  to  this  order,  we  can  ana- 
lyze the  responses  and  determine  whether  more  information  is  required.  If  so, 
and  if  the  information  needed  is  possessed  by  persons  other  than  air  carriers,  we 
can  then  institute  a  Part  305  investigation  and  subpoena  those  iiersons  with  fur- 
ther information.  I  feel  that  this  will  be  the  fastest  and  most  efficient  way  of 
proceeding. 

Note :  It  is  my  understanding  that  Mr.  Archibald  Cox  has  stated  that  he  will 
be  conducting  a  thorough  investigation  of  illegal  campaign  funding.  I  therefore 
recommend  that  we  inform  Mr.  Cox's  office  of  any  action  we  decide  to  undertake. 

Stephen  A.  Alterman. 

Unitlal  Board  authority  to  require  sucli  reports  is  contained  in  section  407(a)  of  ttie 
Act. 
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Civil  Aeronautics  Board, 

July  20,  1973. 
To  :  Director,  Bureau  of  Enforcement. 
From  :  Stephen  A.  Alterman. 

Subject :  Investigation  of  Illegal  Unreported  Campaign  Contributions — Proposed 
Action. 
Attached  for  your  approval  are  the  following  papers  : 

1.  A  draft  "Order  Requiring  Submission  of  Information"  which  would  require 
all  domestic  certified  carriers  to  submit  to  the  Director,  Bureau  of  Enforcement, 
certain  documents  and  answers  to  certain  questions  dealing  with  corporate  cam- 
paign contributions  within  30  days  of  the  date  of  the  order. 

2.  A  draft  letter  to  Archibald  Cox  informing  him  of  our  action  and  attaching 
a  copy  of  the  order.  This  letter  has  been  drafted  for  the  Chairman's  signature. 

3.  A  draft  letter  to  George  W.  Spater,  Chairman  of  the  Board  of  American 
Airlines,  explaining  that  the  documents  promised  to  us  at  the  meeting  of  July  IC 
1973,  will  be  a  sufficient  response  to  the  Order.  This  letter  has  been  drafted  for 
your  signature. 

DISCUSSION 

As  I  detailed  in  my  memo  of  July  13,  1973,  I  feel  that  the  most  efficient  waj 
of  obtaining  information  on  possible  unreported  illegal  corporate  campaign  con- 
tributions in  the  airline  industry  is  to  issue  an  order  requiring  submis.sion  of  in- 
formation under  the  authority  delegated  to  the  Director.  Bureau  of  Enforcement, 
in  14  CFR  385.22(c).  Accordingly,  attached  hereto  is  such  a  proposed  order. 

Although  this  Bureau  has  absolute  authority  to  issue  such  an  order,  in  the 
unique  circumstances  surrounding  this  case,  I  would  suggest  preclearance  with 
the  Chairman's  office.  (The  order  is  appealable  within  10  days,  and  I  think  we 
should  get  an  indication  that  the  Board  will  not  overturn  us  on  an  issue  this 
important). 

As  I  have  mentioned  previously,  I  feel  it  is  crucial  to  keep  the  Special 
Prosecutor's  office  informed  of  our  actions.  Accordingly,  I  feel  the  attached 
letter  for  the  Chairman's  signature  will  be  sufficient  to  satisfy  our  obligations. 

Finally,  in  view  of  the  cooperation  already  given  by  American  Airlines,  I 
have  drafted  a  letter  to  George  W.  Spater  indicating  that  the  report  promised 
to  this  Bureau  will  be  a  sufficient  response  to  the  order. 

Stephen  A.  Alterman. 

Attachments. 

Civil  Aeronautics  Board — Issued   Under  Delegated  Authority 

All  air  carriers  holding  certificates  of  public  convenience  and  necessity  issued 
pursuant  to  section  401  of  the  Federal  Aviation  Act  of  1958,  as  amended. 

Order  Requiring  Submission  of  Information 

Acting  pursuant  to  section  407(a)  of  the  Federal  Aviation  Act  of  1958,  as 
amended  (Act),  the  Civil  Aeronautics  Board  has  promulgated  part  241  of  its 
Economic  Regulations  which  provides,  in  relevant  part,  that  all  air  carriers 
shall  file  with  the  Board  a  schedule  G-43  indicating  : 

".  .  .  fees,  retainers,  gifts,  commissions,  contributions  .  .  .  amounting  in  the 
aggregate  to  .$5,000  or  more  during  the  year."  ^ 

It  has  come  to  the  attention  of  the  Board's  Bureau  of  Enforcement  that,  during 
the  1972  election  campaign,  certain  air  carriers  may  have  contributed  .$5,000  or 
more  to  certain  political  campaign  organizations,  and  that  such  contributions 
may  not  have  been  filed  with  the  Board  as  is  required  by  14  CFR  part  241.  There- 
fore, in  order  to  protect  the  public  interest  in  assuring  the  continuation  of  an 
adequate,  economical,  and  efficient  air  transportation  system   (see  specifically 


^  Identical  language  applies  to  both  route  air  carriers  and  supplemental  air  carriers. 
14  CFR  part  241,  section  26  pertains  to  route  air  carriers,  while  14  CFR  part  241,  section 
36  pertains  to  supplemental  air  carriers. 
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section  102  of  the  Act),  and  in  order  to  determine  whether  any  provisions  of  the 
Act  or  the  rules  and  regulations  promulgated  thereunder  have  been  violated, 
and  further  to  determine  what  action  should  be  taken  if  such  violations  are 
found,  the  Bureau  of  Enforcement  finds  it  necessary  to  request  the  following 
information  from  each  and  every  air  carrier  holding  a  certificate  of  public 
convenience  and  necessity  issued  pursuant  to  section  401  of  the  Act. 

Accordingly,  pursuant  to  the  authority  duly  delegated  by  the  Board  to  the 
Director,  Bureau  of  Enforcement,  by  14  CFR  385.22(c), 

IT  IS  ORDERED,  That : 

1.  Each  and  every  air  carrier  holding  a  certificate  of  public  convenience  and 
necessity  issued  pursuant  to  section  401  of  the  Act  shall  submit  to  the  Director, 
Bureau  of  Enforcement,  within  30  days  of  the  date  of  this  order,  the  following 
documents : 

a.  All  financial  records  (including,  but  not  limited  to,  invoices,  receipts,  and 
cancelled  checks)  reflecting  contributions  to  any  participant  in  the  1972  election 
campaign. 

b.  All  internal  memoranda  (including  notations  of  telephone  conversations) 
which  mention  the  subject  of  campaign  contributions  for  the  1972  election 
campaign. 

c.  All  correspondence  between  the  airline  and  any  political  party,  candidate 
for  national  ofl5ce,  or  any  representative  of  any  political  party  or  candidate  for 
national  oflSce,  during  the  1972  election  campaign. 

2.  Each  and  every  air  carrier  holding  a  certificate  of  public  convenience  and 
necessity  issued  pursuant  to  section  401  of  the  Act  .shall  submit  to  the  Director, 
Bureau  of  Enforcement,  within  30  days  of  the  date  of  this  order,  answers,  veri- 
fied under  oath,  to  the  following  questions  : 

a.  Was  your  airline  solicited  for  campaign  contributions  by  either  political 
party,  any  candidate  for  national  office,  or  any  representative  of  a  political  or 
candidate  for  national  office,  during  the  1972  election  campaign? 

b.  If  the  answer  to  question  (a)  is  yes,  state  the  name  of  the  individual  who 
contacted  your  airline,  the  person  or  party  .such  individual  represented,  and  the 
exact  details  of  the  soliciation. 

3.  What  was  your  airline's  response  to  the  soliciation?  Name  those  persons 
who  participated  in  formulating  this  respon.se. 

d.  If  it  was  determined  to  contribute  to  a  political  campaign,  either  as  a  result 
of  solicitation  or  as  a  result  of  an  internal  company  decision,  what  was  the 
amount  of  the  contribution?  Who  decided  upon  this  amovmt? 

e.  If  your  airline  contributed  to  any  political  campaign,  from  what  funds  was 
the  contribution  paid?  How  was  the  payment  of  such  a  contribution  reflected  in 
your  airline's  financial  records?  How  was  the  payment  of  such  contribution 
reflected  in  schedule  G-43.  the  schedule  require  to  be  filed  with  the  Civil  Aero- 
nautics Board  pur.suant  to  14  CFR  part  241. 

f.  To  whom  (name  of  individual)  was  the  contribution  delivered?  What  was 
the  form  of  payment?  Who  .specified  the  form  of  payment : 

g.  Were  any  contributions  made  to  any  political  campaign  in  the  name  of  the 
"Employees  of"  your  airline? 

h.  If  answer  to  question  (g)  is  yes,  state  the  amount  of  such  contribution,  the 
names  of  each  employee  participating  in  this  contribution,  and  the  amount  con- 
tributed by  each  such  employee. 

i.  Were  the  employees  named  in  response  to  question  (h).  above,  paid  bonuses, 
or  any  other  supplemental  payments  over  and  above  salary,  in  the  year  of  their 
campaign  contribution?  If  so,  state  the  name  of  each  such  employee  and  the 
amount  of  his  bonus  or  other  supplemental  payment.  State  the  bases  for  these 
supplemental  payments. 

j.  If  campaign  contributions  were  made,  either  in  the  name  of  the  airline  or 
in  the  name  of  "Employees  of"  the  airline,  state  the  official  corporate  purpose 
for  making  the  contribution.  Were  any  promises  of  special  treatment  made  or 
implied  if  the  contribution  were  made?  Were  anv  threats  of  unfavorable  treat- 
ment made  or  implied  if  a  solicited  contribution  were  not  made? 

3.  No  extensions  of  time  will  be  granted  for  replying  to  the  requests  con- 
tained in  paragraphs  1  and  2.  above. 

4.  Pursuant  to  14  CFR  385.50.  et  sea.,  persons  entitled  to  petition  the  Board 
for  review  of  this  Order  may  file  such  petitions  within  ten  (10)  days  of  the 
service  of  this  Order. 
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5.  This  Order  shall  be  effective  and  shall  become  the  action  of  the  Civil  Aero- 
nautics Board  upon  expiration  of  the  above  period,  unless  l)efore  that  date  a 
petition  for  review  thereof  is  filed,  or  the  Board  gives  notice  that  it  will  review 
this  Order  on  its  own  motion. 

[seal]  Edwin  Z.  Holland, 

Secretary. 

And  what  was  the  jurisdiction,  the  legal  jurisdiction,  of  the  CAB  in 
this  matter? 

Mr.  Ai.TERMAisr,  It  is  basically  a  reporting  and  accounting  jurisdic- 
tion. Part  241  of  the  Board's  rules  sets  out  certain  reports  that  must  be 
filed.  There  is  a  schedule  entitled  "schedule  G43"  which  requires  all 
airlines  to  report  to  the  Board  all  fees,  retainers,  gifts,  commissions, 
contributions,  amounting  in  the  aggregate  to  $5,000  or  more  during  any 
1  year.  So  if  any  airline  did  contribute  corporate  funds  to  a  political 
campaign,  those  funds,  if  they  amounted  to  $5,000  or  more  in  any  1 
j'ear,  must  be  reported  to  the  Board. 

Above  and  beyond  that,  the  Board  has  a  uniform  system  of  accounts 
which  requires  each  airline  to  uniformly  account  for  its  expenditures. 
And  there  is  a  question,  at  least,  as  to  where  the  airlines  might  reflect, 
in  their  books  of  account,  the  corporate  campaign  contributions  that 
would  be  made. 

Senator  Kennedy.  Well,  now,  the  duty  to  report  these  campaign 
contributions  is  not  limited  only  to  Federal  contributions,  is  it  ? 

Mr.  Alterman.  No  ;  they  are  not.  The  section  of  the  regulation  and 
the  schedule  G43  is  not  even  specifically  limited  to  campaign  con- 
tributions. There  is  a  general  statute — any  contribution  to  anybody. 
It  is  not  limited  to  Federal.  It  goes  to  State  and  local.  It  even  goes  to 
entities  like  the  Girl  Scouts  or  the  Boy  Scouts ;  any  entity. 

Senator  Kennedy.  Are  these  reporting  rules  important  ? 

]\Ir.  Alterman.  Very,  they  may  be  the  most  important  piece  of  rule- 
making the  Board  has  ever  encountered.  The  Board,  in  its  regulator}^ 
jurisdiction,  is  dependent  to  a  large  degree  on  the  reports  that  are 
filed  by  the  carriers  it  regulates,  and  unless  the  integrity  of  those 
records  is  absolutely  clear,  the  Board  simply  cannot  regulate,  you 
know,  in  an  effective  manner.  It  goes  well  beyond  just  the  technical 
violation  of  the  regulation  of  reporting  a  gift.  It  could  go  to  fare  base. 
Absolutely  anything  else  that  the  Board  does  is  dependent  on  the 
records  filed  by  the  carriers. 

Senator  Kennedy.  Well,  what  is  the  jurisdiction  of  the  Special 
Prosecutor  in  this  area  ?  Is  it  different  from 

Mr.  Alterman.  Yes;  it  is  totally  different.  I  am  not  totallv  familiar 
Avith  it.  but  as  I  understand  the  iurisdiction  of  the  Special  Prosecutor, 
his  jurisdiction  would  fall  under  title  18,  section  610  of  the  United 
States  Code.  And  our  jurisdiction  is  based  purely  on  our  own  rules  and 
regulations. 

Senator  Kennedy.  So  your  authority  to  proceed  is  independent  of 
the  Special  Prosecutor,  and  written  in  terms  of  the  rules  and  regula- 
tions of  the  Board  itself  in  terms  of  reporting  contributions. 

Mr.  Alterman.  That  is  correct. 

Senator  Kennedy.  Xow  why  did  you  recommend  that  the  BOE  pro- 
ceed by  formal  order  as  to  all  carriers  ? 


2310 

Mr.  Alterman.  I  thought  that  we  should  do  something,  we  should 
do  something  quickly.  It  was  an  important  area.  I  thought  that  by 
issuing  an  order  what  we  would  obtain  is  uniform  questions  asked  of 
each  carrier  president  or  chief  executive  officer  and  it  would  give  us  a 
firm  good  base  upon  which  to  conduct  future  investigations. 

I  never  believed,  frankly,  that  that  would  be  the  sole  method  we 
would  use.  My  thought  was  that  after  we  got  all  of  the  answers  back, 
w-e  would  analyze  them  and  then  institute  nonpublic  hearings  to  fur- 
ther develop  the  record.  It  seemed  to  me  at  the  time  that  that  was  the 
best  way  to  proceed  in  order  to  develop  a  full  record.  I  was  not  par- 
ticularly concerned  with  speed.  I  was  more  concerned  with  getting  the 
facts  in  the  most  efficient  mamier.  Frankly,  it  was  just  a  judgment  that 
that  was  the  best  way. 

Senator  Kennedy.  Your  superior  was  Mr.  Wei  don  ? 
Mr.  Alterman.  That  is  correct. 
Senator  Kennedy.  Did  he  agree  ? 
Mr.  Alterman.  Yes,  he  did. 
Senator  Kennedy.  On  the  way  to  proceed  ? 
Mr.  Alterman.  Yes,  he  did. 

Senator  Kennedy.  And  were  you  at  some  time  informed  that  BOE 
would  not  proceed  in  the  manner  that  you  recommended  ? 
Mr.  Alterman.  Yes,  I  was. 

Senator  Kennedy.  And  who  informed  you  and  when  were  you  so 
informed  ? 

Mr.  Alterman.  At  some  time  after  July  20,  between  July  20  and 
July  25.  Mr.  Hadlock,  who  was  the  Deputy  Director  of  the  Bureau  of 
Enforcement  at  that  time  informed  me  that  the  Chairman's  Office  did 
not  want  us  to  proceed  by  our  delegated  order,  but  rather  we  were 
going  to  send  investigators  into  the  field  to  interview  all  of  the  airline 
presidents. 

Senator  Kennedy.  And  what  was  your  reaction  to  that  ? 
Mr.  Alterman.  Well,  I  did  not  think  that  was  the  best  way  of  pro- 
ceeding. We  are  a  fairly  small  Bureau  in  a  fairly  small  agency,  and 
to  send  our  investigators  out  into  the  field  in  that  manner,  to  me  was  a 
waste  of  resources.  However,  quite  frankly,  at  that  point  I  felt  it  was 
just  a  difference  in  viewing  how  to  proceed.  It's  a  difference  in  method- 
ology rather  than  anything  else.  So  I  disagreed  with  the  decision.  I 
moved  forward  to  prepare  questions  for  our  investigators  to  ask. 

Senator  Kennedy.  If  you  had  proceeded  formally,  it  would  have 
been  under  oath  somehow  ? 

Mr.  Alterman.  That  is  correct.  It  could  have  been  under  oath  and 
my  recommendation  was  that  it  would  be  under  oath. 
Senator  Kennedy.  Did  you  think  that  was  important? 
Mr.  Alterman.  I  thought  it  was  important  to  the  extent  it  was  more 
a  psychological  thing  more  than  anything  else.  I  think  when  people 
are  asked  to  respond  under  oath,  they  are  more  likely  to  be  forth- 
coming. 

Senator  Kennedy.  You  mentioned,  I  think  in  response  to  the  other 
question,  that  you  thought  that  there  probably  was  a  difference  in 
approach.  I  think,  at  that  time. 
Mr.  Alterman.  That's  correct. 
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Senator  Kennedy.  Well,  at  what  time  did  you  change  your  mind  ? 

Mr.  Alterman,  I  prepared  a  memorandum  and  a  list  of  questions 
that  I  thought  the  investigators  should  ask  if  they  were  going  out  into 
the  field,  and  the  list  of  questions  was  submitted  to  ^Nlr.  Weldon  and 
jNIr.  Hadlock.  I  was  subsequently  informed  that  not  all  of  the  questions 
that  I  had  recommended  be  asked  would  be  asked,  that  certain  ques- 
tions would  be  deleted  and  that  the  instructions  to  be  given  to  the 
investigators  would  be  that  they  would  ask  only  certain  limited  ques- 
tions with  no  followup  questioning  being  permitted  at  all. 

Senator  Kennedy.  This  is  July  25  ? 

Mr.  Alterman.  That  is  correct. 

Senator  Kennedy.  We  will  include  that  in  the  record. 

[The  memo  referred  to  follows :] 
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CIVIL  AERONAUTICS  BOARD 

July  25,  1973 

MEMORANDUM 

TO:        Chief,  Litigation  Division 

FROM:       Stephen  A.  Alterman 

SUBJECT:    Illegal  Unreported  Campaign 

Contributions — Guide  for  Questioning 


Attached  is  a  proposed  Draft  of  a  Guide  for  Ques- 
tioning to  be  used  by  Bureau  investigators  and  auditors 
in  their  investigation  of  each  airline  with  respect  to 
unreported  corporate  campaign  contributions.   This  Guide 
supersedes  the  proposed  "Order  Requiring  Submission  of 
Information"  (my  memo,  7/20/73)  which  has  been  rejected 
by  the  Chairman's  office.   While  I  still  believe  that 
the  "Order"  is  a  much  better  way  of  proceeding  in  this 
matter  since  it  is  a  public  Order  and  requires  written 
answers  verified  under  oath,  I  think  the  approach  of 
sending  investigators  to  each  and  every  carrier  will  be 
effective  if  written  statements,  signed  by  the  Chief 
Operating  Officer,  are  obtained,  and  if  uniform  questions 
are  asked  of  each  airline.   Accordingly,  I  would  request 
that  the  investigators  obtain  such  written  statements 
and  that  the  attached  Guide  be  used  by  all  investigative 
teams. 


/'vZfc^ 


Stephen  A.  Alterman 


Attachment 


V^vA^^ 
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DRAFT : SAALTERMAN 


7-25-73 


UNREPORTED  CAMPAIGN  CONTRIBUTIONS— GUIDE 
TO  QUESTIONING 


Prelin^Njary   — -^Recently  it  has  become  pu 
at  least  on^vair  carrier  made  a  corporate 


campaign  of  a  pol 
tion  during  the  1972  e 


1  candidate  or  hi 


:ion  campj 


wledge  that 
ribution  to  the 
campaign  organiza- 
rAs   you  undoubtedly 


know,  Part  241  of  the  Board'^&>,J?egulations  requires  that  all 
contributions  amounting  ^j,^  the  ag^s^egate  to  $5,000  or  more 

ronautics  Board  on  a 
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in  any  year  be  rep 

1/ 
Schedule   G-43 


question   of^ampaign    contributions    as    that    subject    relates 

hffy^     A'^A'W   <>»V»t  l4>L>p^^   C«t««wt*A«^ 

to  the^^oard's  reportirig  reqiim-em\nts.   In  that  1 

wouirG  appreciate  your  answering  several  questions  for  u!Sy 


I 


1.   Did  (name  of  airline)   make  any  contribution  to  any  ■ 
candidate  for  political  office,  any  political  party,  or  any 
representative  (including  campaign  organization)  of  a  political 
party  or  candidate  for  political  office,  during  the  1972  elec 
tion  campaign? 


17   For  reference,  the  specific  ci  tes  to  this  requirement  are 
14  (CFR  Part  241,  section  26  (route  air  carriers)  and' 14  CFR 
Part  241,  section  36  (supplement^.1  air  carriers). 
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-2- 

2.   If  answer  to  question  #1  is  yes,  state  the  amount  of 
the  contribution  and  the  entity  (or  person)  to  which  the 
contribution  was  made. 


tion  reflected  in  Schedule  G-43?   If  so,  how  was  it  reflected? 
Was  the  contribution  reflected  in  any  other  Schedule  filed 
with  the  Board?   If  so,  which  Schedules? 

4.  Were  any  contributions  made  to  any  political  cam- 
paign in  the  name  of  the  "Employees  of  (name  of  airline)" 

5.  If  answer  to  question  (4)  is  yes,  state  the  amount 
of  such  contribution,  the  names  of  each  employee  partici- 
pating in  this  contribution,  and  the  amount  contributed  by 
each  such  employee. 

6.  Were  the  employees  named  in  response  to  question 
(5),  above,  paid  bonuses,  or  any  other  supplemental  payments 
over  and  above  salary,  in  the  year  of  their  campaign  contri- 
bution?  If  so,  state  the  name  of  each  such  employee  and  the 
amount  of  his  bonus  or  other  supplemental  payment.   State  the 
bases  for  these  supplemental  payments. 

The  above  questions  will  establish  the  existence  (or 
non-existence)  of  unreported  campaign  contributions.  All 
records  with  respect  to  such  contributions  should  be  obtained. 
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Such  records  may  include  invoices,  receipts,  cancelled  checks, 
bookkeeping  entries,  internal  memoranda,  notations  of  tele- 
phone calls  and/or  correspondence. 

If  it  is  established  that  unreported  campaign  contribu-^ 
tions  have  been  made,  the  following  background  questions 
should  be  asked.   The  purpose  of  these  questions  is  t;zf  obtain 
a  complete  picture  of  any  transaction  and  to  probe/the  methods 
of,  and  motivations  for,  such  payments  in  orde^that  a  reasoned 
judgment  on  the  type  of  enforcement  action^t^  be  taken  can  be 
made. 

a.  State  the  name  of  the  individual  who  solicited 
(name  of  airline)  for  th^campaign  contribution. 
Give  the  date  and  pla£fe  of  this  solicitation, 
the  party  or  person  this  individual  represented, 
and  the  exact  details  of  the  solicitation. 

b.  Name  those  persons  who  participated  in  the  de- 
cision to/make  the  contribution. 

c.  From  w^t  funds  was  the  contribution  paid? 
How/was  the  payment  of  the  contribution  re- 

Lected  in  (name  of  airline) 's  financial  records? 
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d.  To  whom  (name  of  individuajr^  was  the  contribution 
delivered?   What  was  tKe  form  of  payment?   Who 
specified  the  form/of  payment? 

e.  What  was  the  GjJ^orate  purpose  in  making  the  con- 
tribution? /Were  any  favors  promised?   Were  any 
reprisals  threatened  for  non  payment? 
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Senator  Kennedy.  Now,  who  told  you  that  some  questions  were 
going  to  be  asked  and  some  were  not,  and  that  there  was  not  going  to 
be  a  followup? 

Mr.  Alterman.  Mr.  Hadlock,  Deputy  Director  of  the  Bureau,  con- 
veyed the  information  and  reported  to  me  that  that  was  the  Chair- 
man's Office  decision. 

Senator  Kennedy.  Who  was  chairman  ? 

Mr.  Alterman.  Mr.  Robert  Timm. 

Senator  Kennedy.  And  that  was  the  basis  for  your  impression  that 
it  was  Mr.  Timm  that  made  the  decision  ? 

Mr.  Alterman.  Yes,  sir.  My  sole  impression  as  to  that  was  Mr.  Had- 
lock's  comment  to  me. 

Senator  Kennedy.  Did  you  tell  anybody  else  about  that? 

Mr.  Alterman.  Yes ;  I  did.  Directly  after  Mr.  Hadlock  told  me  that, 
I  told  both  Mr.  Chris  Browne,  who  was  at  that  point  senior  trial  at- 
torney in  the  Bureau  of  Enforcement,  and  Mr.  Jim  Weldon  of  the 
decision. 

Senator  Kennedy.  Now,  Mr.  O'Melia,  as  I  understand  it,  was  the 
Director  of  the  BOE. 

Mr.  Alterman.  That  is  correct. 

Senator  Kennedy.  What  was  Mr.  Hadlock's  position  ? 

Mr.  Alterman.  He  was  Director  of  the  Bureau.  He  was  directly 
under  Mr.  O'Melia. 

Senator  Kennedy.  Did  you  ever  talk  to  Mr.  O'Melia  about  this? 

Mr.  Alterman.  Not  at  that  time.  Senator.  Mr.  O'Melia  was  on 
vacation. 

Senator  Kennedy.  Can  you  come  back  to  your  conversation  w4th  Mr. 
Hadlock  and  recount  it  to  the  best  of  your  ability  as  to  exactly  what 
he  told  you  ? 

Mr.  Alterman.  I  cannot  remember  his  exact  words,  and  frankly,  my 
recollection  is  basically  contained  in  a  memorandum  which  I  subse- 
quently wrote  on  July  31. 

Senator  Kennedy.  We  will  put  that  in,  and  page  2  of  that  we  will 
make  a  part  of  the  record. 

Mr.  Alterman.  The  second  paragraph  on  page  2  indicates  that  Mr. 
Hadlock  told  me  that  the  chairman  only  wanted  questions  1  through 
6  answered.  That  is  my  general  recollection  of  the  conversation.  I  do 
not  have  a  specific  recollection  of  exactly  the  words  that  were  used. 

[The  information  referred  to  follows :] 

[Memorandum] 

July  31,  1973. 
To :  File,  Unreported  Campaign  Contributions  Investigation. 
From  :  Stephen  A.  Alterman. 
Subject :  Summary  of  Action — July  30,  1973. 

The  purpose  of  this  memo  is  to  summarize  the  investigation  to  date,  especially 
in  view  of  recent  decisions  to  deviate  from  the  recommendations  of  the  Litigation 
Division  and  to  severely  restrict  the  scope  of  the  inquiry. 

By  memo  dated  July  25,  1973,  I  submitted  a  proposed  Guide  for  Questioning  to 
be  used  by  investigators  and  auditors  in  examining  each  airline  executive.  At 
that  time  I  noted  that,  while  I  thought  questioning  could  be  effective,  it  was  still 
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my  opinion  that  an  order  under  delegated  authority  (memo  of  7-20-73)  would 
have  been  the  better  way  of  proceeding.  Basically,  my  reasons  for  this  opinion 
were : 

1.  The  answers  submitted  under  an  order  would  have  to  be  verified  under  oath. 

2.  The  same  questions  would  be  asked  of  each  airline,  and, 

3.  The  Bureau's  manpower  would  not  be  drained  by  sending  all  the  investigators 
into  the  field. 

Also  in  the  back  of  my  mind  at  this  point  was  the  feeling  that  this  investiga- 
tion was  being  undertaken  for  cosmetic  purposes,  and  that  the  Board  did  not 
really  want  the  details  of  illegal  campaign  funding  in  the  airline  industry  to  be 
uncovered. 

On  Friday,  July  27,  1973,  I  was  informed  by  Mr.  Hadlock  that  the  Chairman 
wanted  only  questions  1-6  (see  attachment  A)  asked  and  that  we  were  not  to  ask 
any  questions  regarding  the  details  of  any  corporate  campaign  contributions. 
Accordingly,  the  questionnaire  attached  as  attachment  B  was  drafted.  Investi- 
gators today  (7-30-73)  begin  to  do  this  questioning. 

In  my  opinion,  these  latest  restrictions  on  our  Investigation  indicate  a  strong 
desire  by  the  Chairman's  office  to  do  only  a  superficial  job  in  this  investigation. 
I  feel  that  the  type  of  investigation  being  done  will  enable  the  Board  to  claim 
action,  while  in  fact  practicing  inaction.  (See  attachment  C). 

Stephen  A.  Alterman. 

Senator  Kennedy.  Well,  as  I  see  it  what  was  being  undertaken,  you 
Avrite  this  on  page  2  : 

In  the  back  of  my  mind  at  this  ix)int  was  the  feeling  that  the  Investigation 
was  being  undertaken  for  cosmetic  purposes,  and  that  the  Board  did  not  really 
want  the  details  of  illegal  campaign  funding  in  the  airline  industry  to  be 
uncovered. 

Now  what  was  the  basis  of  that  feeling  or  that  question  ? 

Mr.  Alterman.  That  feeling  was  based  on  the  continued,  in  my 
opinion,  restrictions  that  were  being  placed  on  the  Bureau's  investiga- 
tions by,  I  thought,  the  Chairman's  Office  as  conveyed  to  me  by  Mr. 
Hadlock. 

I  had  been  in  the  Bureau  at  that  time  approximately  5  years  and 
it  was  my  judgment  that  this  investigation  was  not  proceeding  the 
way  it  should  be  proceeding  if,  in  fact,  all  of  the  answers  were  desired. 

Senator  Kennedy.  Well,  why  not?  How  did  you  form  that  judg- 
ment that  it  was  not  proceeding  the  way  it  should  ? 

Mr.  Alterman.  Well,  as  I  stated  previously,  I  though  that  the  best 
method  of  proceeding  would  not  be  through  investigation  but  rather 
through  an  order  followed  up  by  hearings.  I  was  a  bit  upset  when  that 
reconnnendation  was  not  followed.  But  frankly,  that  was  just  a  rec- 
ommendation that  was  overruled.  I  was  terribly  upset  when  even  the 
questioning  was  limited  and  only  certain  questions  would  be  asked 
with  no  foUowup  allowed,  no  matter  what  the  answers  to  the  original 
questions  would  have  been. 

Senator  Kennedy.  Is  that  not  the  way  they  usually  proceed  ? 

Mr.  Alterman.  I  am  not  an  investigator  but  it  would  not  be  the  way 
1  would  have  proceeded.  I  do  not  think  it  is  a  good  way  to  proceed. 
I  st:ill  do  not  think  it  is  a  good  way  to  proceed. 

Senator  Kennedy.  Do  you  feel  that  they  should  have  been  permitted 
to  ask  followiip  questions? 

Mr.  Altf:rman.  Yes;  I  do. 

Senator  Kennedy.  Were  thev  told  that  they  should  ]iot  or  could 
not? 
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Mr.  Alterman.  The  investigators  were  so  instructed. 

Senator  Kennedy.  By  whom  ? 

Mr.  Alterman.  By  me  under  instructions  from  Mr.  Hadlock. 

Senator  Kennedy.  And  what  did  he  say  to  you,  to  the  best  of  your 
memory,  just  the  substance  of  that  conversion  ? 

Mr.  Alterman.  The  substance  was  that  the  questions  that  would  be 
asked  should  be  reproduced.  They  should  be  distributed  to  the  inves- 
tigators with  the  instructions  that  these  were  the  questions  to  be 
asked.  There  was  a  block  for  a  signature  of  the  person  to  whom  the 
questions  were  asked  and  under  no  circumstances  were  followup  ques- 
tions to  be  allowed. 

Senator  Kennedy.  Now  after  that  conversation  with  Mr.  Hadlock, 
did  you  inform  Mr.  Weldon  of  Hadlock's  instructions  ? 

Mr.  Alterman.  Yes;  I  did. 

Senator  Kennedy.  And  what  was  his  reaction  ? 

Mr.  Altersian.  He  appeared  upset  with  the  way  the  investigation 
was  progressing.  He  left  the  room  and  I  subsequently  understand 
that  he  went  to  speak  to  Mr.  Hadlock.  I  was  not  present  in  any  such 
discussion. 

Senator  Kennedy.  Did  you  brief  the  investigators? 

Mr.  Alterman.  I  have  the  recollection  that  I  did.  It's  a  very  hazy 
recollection,  but  I  do  recollect  briefing  the  investigators  and  giving 
them  the  instructions. 

Senator  Kennedy.  Do  you  remember  who  was  present? 

Mr.  Alterman.  There  were  about,  to  my  knowledge,  six  or  seven 
people  present  and  one  or  two  of  them  I  can  recall.  I  know  Mr.  Decker 
and  Mr.  Rickey,  who  are  investigators,  were  there,  and  frankly,  every- 
body else  is  a  little  bit  fuzzy. 

Senator  Kennedy.  What  do  you  remember  telling  them? 

Mr.  Alterman.  I  remember  distributing  the  questions  to  be  asked 
and  telling  them  that  these  were  the  questions  that  would  be  asked  and 
that  they  were  not  to  followup  on  the  questions  no  matter  what  the 
answers  were. 

Senator  Kennedy.  Did  they  ever  ask  you  questions  on  these 
instructions  ? 

Mr.  Alterman.  I  have  a  vague  recollection  that  one  of  the  investi- 
gators started  to  ask  me  or  did  ask  me,  "Well,  what  happens  if  we 
get  a  funny  answer?  Should  we  followup?  Can  we  followup?'"  And 
I  told  them  that  I  was  under  instructions  to  convey  to  them  that  they 
could  not. 

Senator  Kennedy.  What  was  your  feeling  when  you  got  this  order 
about  restricting  the  questions? 

Mr.  Alterman.  I  was  furious.  This,  frankly,  Senator,  was  a  time 
when  perhaps  there  was  an  oversensitivity  to  other  problems  in  the 
country  that  were  going  on,  and  frankly,  at  that  point,  the  only  word 
that  was  flashing  in  my  mind  was  "coverup." 

It  seemed  to  me  that  this  investigation  was  not  going  as  it  should 
and  rightly  or  wrongly  I  equated  it  with  other  things  that  were  go- 
ing on  in  the  country  at  that  time  and  I  just  felt  that  someone  did 
not  want  to  know  the  answer,  and  I  was  quite  angry. 
Senator  Kennedy.  So  what  did  you  do  about  it? 
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Mr.  Alterman.  Well,  on  the  way  home  on  the  night  of  the  27th  I 
had  a  long  discussion,  or  at  least  as  long  as  it  took  us  to  walk  to 
our  cars,  with  Chris  Browne. 

Senator  Kennedy.  Now  who  is  Chris  Browne? 

Mr.  Alterman.  Chris  Browne  was  at  that  point  a  senior  trial  at- 
torney in  the  Bureau  of  Enforcement.  Chris  is  now  the  Assistant 
Chief  of  the  Legal  Division  and  for  a  time,  at  any  rate,  I  considered 
resigning  over  it  because  I  did  not  feel  that  I,  at  that  point,  could 
continue,  if,  in  fact,  this  was  being  suppressed. 

However,  I  would  like  to  point  out  that  my  fuse  is  sometimes  a  bit 
short  and  1  do  not  like  to  do  anything  when  I  am  really  angry.  So 
I  decided  at  that  point  I  would  sleep  on  it  for  a  few  days.  It  was  a 
Friday  afternoon.  Obviously,  I  did  not  resign,  but  I  did  put  down 
in  writing  my  thoughts  on  the  subject  and  that  was  the  July  31 
memo.  I  did  not  resign  basically  because  it  is  sort  of  hard  to  yell 
coverup  in  the  initial  stages  of  investigation.  No.  1.  And  No.  2,  I 
liked  working  there. 

Senator  Kennedy.  Now  did  you  ever  talk  to  anybody  else  about 
these  instructions  you  were  given,  anybody  higher  up? 

Mr.  Alterman.  Just  Mr.  Weldon  above  me,  Mr.  Weldon.  I  started 
to  j)rotest  to  Mr.  Hadlock  when  he  first  told  me  about  this,  but  he 
cut  me  off  before  I  could  really  protest,  and  he  said  those  are  the 
instructions;  no  further  questions.  That  is  it. 

Senator  Kennedy.  All  of  this  occurred  in  July  1973? 

Mr.  Alterman.  That  is  correct. 

Senator  Kjjnnedy.  And  were  the  investigators  sent  out  to  inter- 
view the  carriers? 

Mr.  Alterman.  I  understand  they  were  sent  out  on  July  30,  1973. 

Senator  Kennedy.  You  subsequently  learned  that  these  files  re- 
lating to  the  industrywide  questioning  were  closed  on  November  5, 
1973?^ 

Mr.'ALTERMAN.  That  is  correct.  I  learned  that  February  14,  1975. 

Senator  Kennedy.  What  happened  between  July  and  November, 
when  they  were  closed? 

Mr.  Alterman.  I  do  not  know,  Senator. 

Senator  Kennedy.  Did  you  ever  see  them? 

Mr.  Alterman.  I  did  not. 

Senator  Kennedy.  Did  the  Legal  Division  ever  review  them  ? 

Mr.  Alterman.  Well,  as  I  stated  previously,  there  were  two  Legal 
Divisions,  two  divisions  of  lawyers  at  that  time.  To  my  knowledge 
no  lawyer  of  the  Formal  Proceedings  Division  ever  saw  those  files, 
and  I  think  it  would  be  safe  to  say  if  anybody  had,  I  would  have. 

Senator  Kennedy.  Was  any  action  taken  between  July  and  Novem- 
ber that  you  know  about? 

Mr.  Alterman.  Aside  from — on  the  files  themselves,  aside  from 
the  investigation,  not  to  my  knowledge.  There  was  some  activity 
within  the  Bureau,  but  that  concerned  notification  of  the  Special 
Prosecutor,  and  did  not  really  concern  work  on  the  files  themselves. 

Senator  Kennedy.  So  far  as  you  know,  in  the  BOE,  what  were 
the  proper  usual  procedures  to  be  followed  before  investigations  were 
closed  ? 
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Mr.  Al-terman.  Well,  I  cannot  really  speak  of  my  own  knowledge 
at  that  time.  The  only  thing  I  can  say  is  that  it  does  not  appear  that 
the  Formal  Proceedings  Division,  which  are  the  Bureau's  litigators, 
did  concur  in  closing.  My  knowledge  as  to  reading  the  closing  mem- 
orandum form  which  I  have  subsequently  seen  in  the  files  in  the  pro- 
cedure appears  to  have  been  an  investigator  or  an  attorney,  depending 
on  where  the  case  is,  recommends  closing.  And  there  are  then  three 
lines  on  the  bottom  of  that  form  for  concurrence  of  the  Chief  Inves- 
tigator, the  Chief  of  the  Informal  Compliance  Division  and  the  Di- 
rector of  the  Bureau. 

Senator  Kennedy.  Were  these  procedures  followed,  do  you  know  ? 

Mr.  Alterman.  All  I  can  testify  of  my  own  knowledge,  Senator,  is 
that  the  form  was  not  signed,  was  not  initialed  by  the  Director  of  the 
Bureau  of  Enforcement.  It  was  initialed  by  Peter  Edison  who  was 
the  Assistant  Chief  of  the  Informal  Compliance  Division.  It  was 
initialed  by  Joe  Stout,  the  Chief  Initiator,  and  the  initiation  was  pre- 
pared by  John  Knudson,  one  of  the  investigators.  And  the  box  that 
was  checked  as  the  reason  for  closing  was  "No  further  action  war- 
ranted." There  was  a  box  entitled  "Transfer  to  formal  proceedings." 
It  was  not  checked. 

Senator  Kennedy.  When  was  the  first  action  taken  by  BOE  on  any 
of  these  investigations  ? 

Mr.  Alterman.  By  first  action,  do  you  mean  subsequent  investiga- 
tion or  a  f oi-mal  action  in  the  way  of  a  lawsuit  ? 

Senator  Kennedy.  Any  kind  of  action ;  any  kind  of  enforcement. 

Mr.  Alterman.  To  the  best  of  my  knowledge,  the  investigation  of 
the  political  compaign  area  began  anew  after  Mr.  Gingery  became 
Director  of  the  Bureau  of  Enforcement  on  November  28,  1973;  and 
almost  immediately  it  was  picked  up.  Auditors  were  sent  in  to  the 
various  airlines,  spending  almost  4,000  audit  hours  doing  investiga- 
tions. Those  investigations  culminated  last  week  with  the  filing  of  two 
complaints  with  respect  to  two  carriers.  The  investigations  are  still 
continuing  with  respect  to  others. 

Senator  Kennedy.  Did  you  ever  wonder  in  your  own  mind  about 
these  cases,  after  this  initial  kind  of  reaction.  I  mean,  did  you  ever 
think,  I  wonder  whatever  happened  to  those  cases  ? 

Mr.  Alterman.  I  probably  did.  It  would  be  surprising  if  I  did  not. 
But  frankly  there  were  about  32  airlines  involved.  It,  to  me,  had  to 
be  a  major  investigation,  and  a  2-  or  3-month  delay  between  the  initia- 
tion of  investigation  and  the  receipt  of  investigation  reports  from  the 
investigators  would  not  be  unusual. 

So,  while  I  may  have  thought  about  it,  at  that  point  in  time  I  was 
not  in  a  position  to  go  screaming  to  anybody  about  it.  And  I  thought, 
I  will  just  wait  and  see  what  the  investigation  reports  would  show. 

Senator  Kennedy.  And  at  some  time  did  you  find  out  that  the  cases 
were  closed  ? 

Mr,  Alterman.  Yes,  I  did,  in  February  of  this  year. 

Senator  Kennedy.  How  did  you  find  that  out  ? 

Mr.  Alterman.  In  the  afternoon  of  February  14, 1975, 1  was  in  Mr. 
Gingery 's  office  with  him,  and  he  asked  me  that  question  of  when  the 
Bureau  had  first  contacted  the  Special  Prosecutor's  office.  I  did  not 
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know  the  answer  to  that  question,  but  I  thought  I  could  find  out.  And 
I  asked  Jim  Weldon,  who  was  then  Deputy  Director  of  the  Bureau 
if  he  knew  when  our  first  contact  with  the  Special  Prosecutor  was.  He 
did  not  know  off  the  top  of  his  head ;  but  he  went  to  the  Bureau  safe 
and  removed  a  manila  envelope  which  contained  the  letters  from  the 
Special  Prosecutor  to  the  Bureau  requesting  access  to  our  information, 
and  the  letter  from  the  Bureau  back  to  the  Special  Prosecutor  grant- 
ing that  access. 

Also  in  that  file,  however,  there  were  other  materials  not  dealing 
with  che  Special  Prosecutor,  but  dealing  with  the  investigation  itself. 
And  upon  review  of  those  documents,  we  subsequently  discovered  the 
33  files  closed  in  the  safe. 

Senator  Kennedy.  Have  you  reviewed  the  cases  ? 

INIr.  Alterman.  Not  all  of  them,  Senator.  I  have  reviewed  some  of 
the  files.  Mr.  Browne  has  reviewed  all  of  the  files. 

Senator  Kennedy.  Of  the  ones  that  you  did  review,  would  you  indi- 
cate whether  they  were  complete  or  incomplete  investigations. 

INIr.  Alterman.  I  think  it  would  be  fair  to  say  that  the  investigation 
needed  more  work  with  respect  to  at  least  a  few  carriers.  With  respect 
to  one  carrier  where  contributions  were  found,  the  investigator  prepar- 
ing the  memorandum  specifically  requested  a  legal  opinion  as  to 
Avhether  these  contributions  would  constitute  violation  of  Board  regu- 
lations ;  and  yet  no  lawyer  had  reviewed  them.  With  respect  to  another 
carrier,  although  as  T  stated  earlier  our  jurisdiction  is  not  limited  to 
Federal  campaigns,  the  airline  itself  decided  to  limit  the  questioning 
to  Federal  campaigns.  And  then  when  we  got  to  that  question,  they 
refused  to  answer  it.  So,  T  would  have  probably  followed  up  there.  And 
there  may  have  been  other  questions — I  am  not  intimately  familiar 
with  them— but  there  were  enough  questions;  so  I  think  it  is  fair  to 
say  that  there  was  followup  investigation  that  could  have  been  done. 

Senator  Kennedy.  These  are  being  looked  into  now  by  BOE  ? 

]\Ir.  Alterman.  The  whole  area  is  being  looked  into  by  BOE,  yes. 
I'm  not  sure  whether  it  is  a  reactivation  of  the  original  files  or  a  new 
investigation,  but  the  subject  is  imder  investigation,  yes. 

Senator  Kennp:dy.  Is  it  your  belief  that  these  cases  should  not  have 
been  closed  on  the  basis  of  your  review  of  the  material  ? 

Mr.  Alterman.  Well,  there  are  certain  of  the  cases  that  should  not 
have  been  closed.  I  would  say  that  wnth  respect  to  many  of  the  cases, 
they  should  have  been  closed.  At  the  same  time,  I  think,  they  should 
have  been  closed  only  on  retrospect,  and  I  think,  they  should  have  been 
more  carefully  reviewed  before  closing.  T  have  reviewed  some  of  them 
that  I  would  have  closed  at  that  point. 

Senator  Kennedy.  Did  they  follow  the  usual  procedures  in  closing 
them,  the  ones  that  were  closed? 

Mr.  Alterman.  As  I  mentioned  earlier,  it  did  not  appear  that  they 
did.  Mr.  O'Melia,  I  am  not  sure  what  the  exact  procedure  was  for 
closing  cases,  because  as  I  mentioned,  the  Formal  Proceedings  Division 
did  not  seem  to  get  into  that.  But  there  was  a  block  for  Mr.  O'Melia's 
signature,  and  there  was  no  signature  in  it.  So,  he  did  not  sign  off  on  the 
files.  I  find  it  a  bit  unusual  that  30  some  odd  cases  of  this  magnitude 
were  all  closed  on  the  same  day. 

Senator  Kennedy.  Is  that  unusual  ? 

Mr.  Alterman.  Well,  I  have  never  seen  it  before. 
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Senator  Kennedy.  Well,  should  not  the  Legal  Division  have  had  an 
opportunity  to  review  these  files  or  cases  before  they  were  closed? 

^Ir.  Alterman.  There  was  a  split  in  the  Legal  Division  at  that  point. 
I  would  have  hoped  that  the  Bureau's  litigators,  the  Formal  Proceed- 
ings Division  would  have  had  a  chance  to  review  them.  But  there  is 
one  attorney's  signature  or  initials  on  those  files,  so  at  least  one  attorney 
saw  them.  He  was  the  Assistant  Chief  of  the  Informal  Compliance 
Division. 

Senator  Kennedy.  OK ;  I  want  to  thank  you.  You  have  been  very 
responsive  to  the  questions.  I  want  to  tell  you  we  appreciate  your  testi- 
mony. You  have  been  very,  very  helpful.  Thank  3^ou  very  much. 

INIr.  Alterman.  Thank  you,  sir. 

Senator  Kennedy.  Mr.  Burns,  Bernard  Burns,  investigator  for  the 
BOE  ?  Would  you  raise  your  right  hand  ? 

Do  you  swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God  ? 

INIr.  Burns.  I  do. 

TESTIMONY  OF  BERNARD  B.  BURNS,  FORMER  INVESTIGATOR, 
BUREAU  OF  ENFORCEMENT,  CIVIL  AERONAUTICS  BOARD 

Senator  Kennedy.  Mr,  Burns,  what  is  your  current  position  in  the 
CAB? 

INIr.  Burns.  INIy  current  position  is  Assistant  Chief  in  the  Investiga- 
tions Section  of  tlie  Bureau  of  Enforcement. 

Senator  Kennedy.  What  was  your  position  in  the  summer  of  1973  ? 

jNlr.  Burns.  I  was  an  investigator  in  the  Investigation  Section. 

Senator  Kennedy.  How  long  liave  you  held  that  position  ? 

ISIr.  Burns.  Since  October  1956. 

Senator  Kennedy.  Eighteen  or  19  years  ? 

Mr.  Burns.  Eighteen  years,  excuse  me,  Senator.  The  payroll  title 
is  transportation  industry  analyst. 

Senator  Kennedy.  Speak  up  a  little  bit,  please. 

Mr.  Burns.  Transportation  industry  analyst  is  the  payroll  title; 
that's  what  they  call  it. 

Senator  Kennedy.  But  you  are  an  investigator,  are  you  not? 

INIr.  Burns.  That's  right. 

Senator  Kennedy.  And  you  have  been  an  investigator  for  18  or  19 
3'ears  ? 

Mr.  Burns.  That  is  correct. 

Senator  Kennedy.  Now  do  you  recall  being  one  of  the  CAB  investi- 
gators who  were  involved  in  the  questioning  of  air  carriers  regarding 
corporate  contributions  in  1973? 

Mr.  Burns.  Yes,  sir. 

Senator  Kennedy.  And  what  were  the  instructions  you  were  given 
as  to  how  to  conduct  the  investigation  ? 

Mr.  Burns.  It  has  been  nearly  li^  years  ago.  It  is  kind  of  vague  in 
my  memory  at  this  time.  However,  we  were  given 

Senator  Kennedy.  Who  is  we  ? 

Mr.  Burns,  The  investigators. 

Senator  Kennedy,  Who  else  was  given  instructions  with  you,  do  you 
remember  ? 


Mr.  Burns.  The  names  of  the  investigators  ? 

Senator  I^nnedy.  Well,  were  you  in  a  group  when  you  got  your 
instructions  ? 

Mr.  BuENS.  Yes,  sir. 

Senator  Ivennedy.  Do  you  remember  the  other  people  who  were  in 
your  group  at  the  time  ? 

Mr.  BuKNS.  Yes ;  the  other  investigators  were  Mr.  Decker,  Mr.  Line- 
berry,  Mr.  Eadloff,  Mr.  Knudson.  That's  about  most  of  them. 

Senator  Kjennedy.  Who  gave  you  your  instructions  ? 

Mr.  Burns.  I  cannot  quite  recall  whether  it  was  Mr.  Stout  who  was 
our  immediate  chief. 

Senator  Kennedy.  Could  it  have  been  Mr.  Alterman  ? 

Mr.  Burns.  His  testimony  sort  of  refreshes  my  memory  at  this  time, 
and  I  do  recall  him  being  there  in  the  office. 

Senator  Kennedy.  Could  you  tell  us  about  that  meeting,  what  he 
told  you.  What  were  you  told  ? 

Mr.  Burns.  As  far  as  I  can  recall,  we  were  told  just  to  follow  the 
instructions,  to  give  the  airline  official,  I  believe,  a  copy  of  the  ques- 
tions that  were  prepared,  and  for  them  to  answer  these  questions.  I 
believe  we  had  two  copies:  One  for  the  airline  official,  and  the  other 
one  we  retained. 

Senator  Kennedy.  Were  you  told  not  to  ask  any  followup  questions? 

Mr.  Burns.  As  far  as  I  can  remember,  that  subject  was  brought  up, 
and  we  were  informed  just  to  ask  the  questions  that  were  in  the 
questionnaire. 

Senator  Kennedy.  Were  you  told  to  note  answers  as  given  on  the 
questionnaire  ? 

Mr.  Burns.  To  note  the  answers  ? 

Senator  Kennedy.  Yes. 

Mr.  Burns.  This  I  do  not  remember.  Senator.  In  my  case  I  believe 
that  I  gave  the  questionnaire  to  the  airline  official  for  him  to  fill  in 
the  answers,  if  I  recall  correctly. 

Senator  Kennedy.  Were  you  told  to  limit  your  questions  to  the  chief 
executive  of  the  company  ? 

Mr.  Burns.  At  this  time  I  do  not  remember. 

Senator  Kennedy.  Why  do  you  not  tell  us  what  you  do  remember. 

Mr.  Burns.  I  do  not  remember  very  much  of  it,  really,  sir,  and  I 
cannot  recall  what  happened  11/^  yeai-s  ago  at  this  time. 

Senator  Kennedy.  Well,  was  it  just  the  standard,  routine  kind  of 
instructions  to  you,  or  were  the  instructions  different  from  any  routine 
ones  ? 

Mr.  Burns.  I  would  say  in  this  particular  case  the  instructions 
would  be  different  from  routine. 

Senator  Kennedy.  Tell  us  why  they  were  different  or  why  you 
formed  the  impression  they  were  different. 

Mr.  Burns.  I  would  form  my  own  impression  on  this,  believing  that 
this  would  be  a  confidential  inquiry  of  the  carrier. 

Senator  Kennedy.  Well,  keep  going. 

Mr.  Burns.  I  would  categorize  it  as  that,  Senator. 

Senator  Kennedy.  As  what  ? 

Mr.  Burns.  As  a  confidential  inquiry. 

Senator  Kennedy.  Well,  is  that  an  unusual  situation  ? 
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Mr.  Burns.  Yes.  We  have  occasion  to  conduct  confidential  in- 
vestigations, not  many,  though,  but  occasionally. 

Senator  Kennedy.  How  many  in  18  years. 

Mr.  Burns.  I  have  only  conducted  one  that  I  can  recall. 

Senator  Kennedy.  One  other  one? 

Mr.  Burns.  Sir  ? 

Senator  Kennedy.  One  other  one  ? 

Mr.  Burns.  No  ;  just  one. 

Senator  Kennedy.  And  this  was  it  ? 

Mr.  Burns.  I  consider  this  one  as  a  confidential  investigation.  But 
years  back  I  conducted  another  confidential  investigation  which  had 
nothing  to  do  with  the  carriers. 

Senator  Kennedy.  Were  you  told  at  the  other  time  you  conducted 
your  other  investigation  to  limit  your  questions  and  not  have 
f  ollowup  ? 

Mr.  Burns.  No,  sir. 

Senator  Kennedy.  Was  this  the  only  time  you  were  given  instruc- 
tions like  that  that  you  can  remember  ? 

Mr.  Burns.  That  I  can  remember ;  yes,  sir. 

Senator  Kennedy.  And  did  that  seem  unusual  to  you  ? 

Mr.  Burns.  It  did. 

Senator  Kennedy.  Why  did  it  ? 

Mr.  Burns.  By  the  nature  of  the  investigation  I  considered  it  un- 
usual because  our  manner  of  conducting  an  investigation  is  to  follow 
through  with  questions.  One  question  leads  to  another. 

Senator  Kennedy.  Why  is  that  the  best  way  to  proceed  ? 

Mr.  Burns.  You  mean,  to  follow  through  ? 

Senator  Kennedy.  Yes. 

Mr.  Burns.  Because  one  question  leads  to  another,  and  it  is  a  probing 
type  of  investigation,  and  we  cannot  limit  ourselves  just  to  one  ques- 
tion; we  have  to  continue  with  additional  questions,  depending  on 
the  answers  we  get. 

Senator  Kennedy.  But  the  instructions  here,  as  I  understand  what 
you  said,  were  just  limited  to  the  asking  of  one  question  ? 

Mr.  Burns.  Those  questions  that  were  in  the  questionnaire. 

Senator  Kennedy.  And  no  followup  questions  ? 

Mr.  Burns.  Not  that  I  can  recall,  sir. 

Senator  Kennedy.  And  you  were  so  instructed  ? 

Mr.  Burns.  I  believe  I  was ;  yes,  sir. 

Senator  Kennedy.  Did  you  raise  any  questions  to  whomever  gave 
these  instructions  to  you  about  whether  this  was  the  best  way  to 
proceed  ? 

Mr.  Burns.  I  do  not  recall  that  I  did. 

Senator  Kennedy.  Do  you  have  any  idea  why  they  were  limited? 

Mr.  Burns.  No,  sir,  I  do  not. 

Senator  Kennedy.  And  during  the  investigations,  did  you  ever  ask 
a  followup  question,  or  did  you — let  me  ask  you  this :  At  any  time 
that  you  received  an  answer  during  the  investigation,  did  you  feel 
that  followup  questions  would  have  been  helpful  ? 

Mr.  Burns.  I  do  not  recall  now  the  type  of  questions  that  we  had 
in  the  questionnaire.  But  I  would  assume  that  it  would  have  been 
helpful  to  followup  on  some  of  the  questions. 
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Senator  Kennedy.  And  after  you  conducted  your  survey  of  the  air 
carriers,  who  did  you  send  the  reports  to  ? 

Mr.  Burns.  The  reports  were  given  to  Mr.  Joseph  Stout,  who  was 
my  immediate  supervisor. 

Senator  Kennedy.  ^Vhat  was  his  title  ? 

Mr.  Burns.  He  was  chief  of  the  investigation  section,  division,  I 
believe,  at  that  time. 

Senator  Kennedy.  Did  you  keep  copies  of  your  report  on  these 
cases  ? 

Mr.  Burns.  No,  sir. 

Senator  Kennedy.  What  was  done  with  your  483  reports  in  these 
cases  ? 

Mr.  Burns.  I  did  not  see  the  483  reports  after  I  presented  them.  I 
assume  that  they  would  go  in  a  file  and  be  reviewed  by  legal  division, 
which  is  the  general  procedure. 

Senator  Kennedy.  Do  you  know  what  was  done  with  yours? 

Mr.  Burns.  Eventually,  I  know  they  were  placed  in  a  safe,  but 
what  happened  before  that  I  do  not  know. 

Senator  Kennedy.  Is  that  the  usual  procedure  ? 

Mr.  Burns.  No,  sir,  except  in  a  confidential  investigation.  The  file 
does  go  in  the  safe,  as  a  rule. 

Senator  Kennedy.  OK,  thank  you  very  much. 

Mr.  Burns.  Thank  you,  sir. 

Senator  Kennedy.  Mr.  Rickey,  Robert  Rickey?  Mr.  Rickey,  do 
you  swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
so  help  you  God  ? 

Mr.  Rickey.  I  do,  sir. 

TESTIMONY  OF  ROBERT  E.  RICKEY,  FORMER  ASSISTANT  CHIEF, 
INVESTIGATION  DIVISION,  BUREAU  OF  ENFORCEMENT,  CIVIL 
AERONAUTICS  BOARD 

Senator  Kennedy.  You  are  chief  of  the  investigating  division  of  the 
BOE,  is  that  right? 

Mr.  Rickey.  Assistant  chief  of  the  investigation  and  audit  division. 

Senator  Kennedy.  What  was  your  position  in  1973  ? 

Mr.  Rickey.  I  was  assistant  chief  of  the  old  investigation  division. 

Senator  Kennedy.  Do  you  recall  the  campaign  contributions  in- 
vestigation in  1973? 

Mr.  Ricky.  Yes. 

Senator  Kennedy.  What  instructions  were  you  given  as  to  how  to 
conduct  those  investigations  ? 

Mr.  Rickey.  The  instructions  were  to  question  the  chief  executive 
officer  of  the  airline  assigned  to  the  individual  investigator,  take  the 
answers  as  they  were  given,  note  them,  have  the  officers  sign  the  form, 
and  return  them. 

Senator  Kennedy.  And  who  gave  those  instructions  to  you  ? 

Mr.  Rickey.  As  I  recall,  we  received  the  instructions  from  Mr. 
Alterman  in  Joe  Stoufs  office. 

Senator  Kennedy.  Was  he  there  ?  Was  Mr.  Stout  there  ? 

Mr.  Rickey.  I  believe  he  was,  although  I  am  not  absolutely  certain. 

Senator  Kennedy.  And  were  you  also  told  to  ask  just  the  questions 
and  no  f ollowup  questions  ? 
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Mr.  Rickey.  Yes,  I  remember  that. 

Senator  Kennedy.  How  long  did  you  have  to  complete  the  questions 
of  the  thirty-eight,  I  guess,  chief  executives  ? 

Mr.  Rickey.  I  recall  there  was  an  emphasis  placed  on  speed.  Some 
of  us  departed  on  Sunday  to  be  in  position  Monday  morning  to  ask 
these  questions.  The  instructions  were  to  complete  this  questioning 
and  return  as  soon  as  reasonably  possible. 

Senator  Kennedy.  Were  these  instructions  you  were  given  usual  or 
unusual  ? 

Mr.  Rickey.  They  were  unusual. 

Senator  Kennedy.  In  what  respect  ? 

Mr.  Rickey.  In  most  investigations,  Senator  Kennedy,  w^e  were  per- 
mitted to  use  our  initiative  to  a  large  extent  in  exploring  records,  in 
questioning  anyone  at  the  carrier  we  thought  could  be  helpful  to  put 
together  the  facts  as  we  needed  them,  as  they  actually  were.  And  in 
this  case,  we  did  have  this  very  definite  limitation. 

Senator  Kennedy,  In  your  opinion,  was  the  investigation  adequate  ? 
Was  it  superficial  ? 

Mr.  Rickey.  I  would  have  to  say  it  was  superficial  ? 

Senator  Kennedy.  For  what  reason  ? 

Mr.  Rickey.  Because  of  the  limitation  placed  upon  us.  In  any  inter- 
view situation,  it  has  been  my  experience  that  there  are  almost  always 
followup  questions  required  to  clarify  answers.  If  we  had  been  given 
more  latitude,  I  think  that  even  before  the  interviews  occurred,  per- 
haps there  should  have  ben  a  search  of  records  in  some  areas. 

Senator  Kennedy.  Did  you  have  any  idea  why  limitation  were  placed 
in  this  case  ? 

Mr.  Rickey.  No,  sir. 

Senator  Kennedy.  Did  you  wonder  about  it  ? 

Mr.  Rickey.  Yes,  sir. 

Senator  Kjbnnedy.  Did  you  ever  do  anything  about  it  ? 

Mr.  Rickey.  No,  I — well,  wdth  this  exception.  At  the  meeting  at 
which  Mr.  Alterman  explained  what  we  were  to  do,  as  I  recall,  I  did 
express  dissatisfaction  or  concern,  or  doubt,  as  to  the  sufficiency  of  this 
procedure. 

Senator  EIennedy.  What  did  he  say  ? 

Mr.  Rickey.  That  these  were  the  instructions,  and  that  would  be  the 
extent  of  the  investigation  at  that  time. 

Senator  Kjennedy.  That  was  the  extent  of  the  exchange  between 
you  and  he  ? 

Mr.  Rickey.  Yes,  sir. 

Senator  Kjennedy.  Now,  do  you  know  what  happened  to  the  investi- 
gation reports  after  they  were  prepared  ? 

Mr.  Rickey.  Yes,  Senator.  The  reports — ^now,  I  was  involved  in 
some  of  them.  I  know^  that  my  reports  were  submitted  to  Joe  Stout, 
who  was  chief  of  the  investigation  division,  and  I  do  not  know  ex- 
actly what  happened  to  them  immediately  after  that.  I  know  what  the 
usual  procedure  would  be  for  handling  these  reports. 
Senator  Kennedy.  What  is  the  usual  procedure  ? 
Mr.  Rickey.  The  material  would  be  placed  in  the  file,  and  the  file 
would  be  transmitted  to  the  informal  compliance  division  for  their 
review.  If  they  saw  matters  there  that  could  be  resolved  on  an  in- 
formal basis,  such  as  a  reprimand  letter,  for  example,  for  a  carrier,  it 
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would  be  handled  there.  If  they  thought  that  further,  more  serious 
formal  action  were  required,  they  would  refer  it  to  the  formal  pro- 
ceedings division. 

Senator  Kennedy.  If  they  thought  more  investigation  should  be 
done,  would  they  indicate  that,  too? 

Mr.  Rickey.  Yes,  That  would  be  referred  back  to  our  division  for 
further  investigation. 

Senator  Kennedy.  Now,  were  those  procedures  followed  in  this  case? 

Mr.  Rickey.  I  saw  no  evidence  of  it. 

Senator  Kennedy.  Do  you  know  what  happened  to  those  files? 

Mr.  Rickey.  Yes,  I  do.  I  believe  it  was  in  October  of  1973,  as  nearly 
as  I  can  recall.  Mr,  O'Melia  asked  me  to  roundup  every  scrap  of  paper 
involving  this  investigation ;  the  reports,  the  483  forms,  rough  notes, 
anything  we  had  pertaining  to  the  investigation,  and  lock  it  in  the 
Bureau  safe. 

Senator  Kennedy,  Is  that  late  October  ? 

Mr,  Rickey.  I  believe  it  was,  yes. 

Senator  Kennedy,  Now,  do  you  remember  the  date? 

Mr,  Rickey,  No,  sir,  I  remember  the  occasion,  but  I  could  not  tell 
you  the  exact  date. 

Senator  Kennedy,  But  it  is  your  impression  it's  late  October? 

Mr.  Rickey.  Yes. 

Senator  I^nnedy.  Now,  did  you  ever  tell  Mr.  Stout  of  this  directive  ? 

Mr.  Rickey.  Yes.  He  was  out  of  town  at  the  time,  as  I  recall,  and  I 
informed  Mr.  Stout  of  this  upon  his  return  to  the  office. 

Senator  Kennedy.  Is  there  anything  else  about  that  conversation 
with  Mr.  O'Melia  that  you  can  remember  in  terms  of  picking  up  all 
of  the  files  of  information  ? 

Mr.  Rickey.  No;  that  is  about  the  extent  of  it.  Just  round  every- 
thing up  and  lock  it  in  the  safe. 

Senator  Kjennedy,  Did  you  ask  him  why  ? 

Mr.  Rickey,  No ;  I  did  not.  I  remember  he  was  very  emphatic  about 
it. 

Senator  Kennedy.  So,  did  you  know  how  these  files  got  closed  down 
on  November  5  ? 

Mr.  Rickey.  No,  sir. 

Senator  Kennedy.  Well,  was  that  a  proper  procedure,  to  pick  up  all 
of  the  materials  on  these  particular  investigations  and  lock  them  in 
the  files,  and  close  it  down  a  few  days  afterwards? 

Mr.  Rickey.  No  ;  that  is  the  first  time  that  has  ever  happened  since 
I  have  been  with  the  Bureau  of  Enforcement,  to  my  knowledge. 

Senator  Kennedy.  How  long  have  you  been  there  ? 

Mr.  Rickey.  Since  1951. 

Senator  Kennedy.  Now,  did  you  have  a  conversation  with  Mr.  Gin- 
gery, or — when  did  Mr.  Gingery  take  office  ? 

Mr.  Rickey.  It  was  in  late  1973 ;  November,  I  believe. 

Senator  Kennedy.  Did  you  have  a  conversation  with  him,  Mr.  Gin- 
gery, about  these  files  ? 

Mr.  Rickey.  Not  specifically  about  the  files.  Senator  Kennedy. 

Senator  Kennedy.  Well,  about  political  campaign  contributions? 

Mr.  Rickey.  Yes.  On  Friday,  February  14,  of  this  year,  I  went 
into  Mr.  Gingery's  office.  Mr.  Wienhoff,  who  is  Chief  of  the  Investi- 
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gation  and  Audit  Division,  had  commented  to  me  that  Mr.  Gingery 
seemed  very  upset  about  the  political  contribution  investigations.  And 
I  said,  well 

Senator  Kennedy.  When  was  this? 

Mr.  EicKEY.  This  was  February  14  of  this  year,  and  I  said,  well, 
perhaps  I  could  help  to  reconstruct  the  events  as  they  occurred  back  in 
that  time.  So  I  went  to  his  office,  and  during  the  course  of  our  talk 
in  the  office,  I  expressed  to  Mr.  Gingery  my  impression  that  the  in- 
vestigations had  been  very  superficial. 

Senator  Kennedy.  Was  lie  surprised  at  that? 

Mr.  Rickey.  Yes ;  Mr.  Gingery  was  distraught  at  this  meeting.  There 
were  others  in  the  room,  you  understand.  IMr.  Alterman  was  there, 
Mr.  Browne,  Mr.  Wienhotf,  Mr.  Weldon,  and  Mr.  Gingery  who  was 
very  distraught.  I  do  not  know  what  occurred  before  I  entered  his 
office,  but  he  obviously  was  upset. 

Senator  Kennedy.  Is  that  the  last  conversation  you  had  with  Mr. 
Gingery? 

Mr.  Rickey.  Yes,  sir. 

Senator  Kennedy.  OK,  thank  you  very  much. 

Mr.  Rickey.  Thank  you,  sir. 

Senator  Kennedy.  Mr.  Weldon,  Acting  Director  of  BOE. 

Do  you  swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God? 

Mr.  Weldon.  I  do,  sir. 

TESTIMONY  OF  JAMES  L.  WELDON,  JR.,  FORMER  CHIEF,  FORMAL 
PROCEEDINGS  DIVISION,  BUREAU  OF  ENFORCEMENT,  CIVIL 
AERONAUTICS  BOARD 

Senator  Kennedy.  Mr.  Weldon,  what  is  your  current  position  in 
CAB? 

Mr.  Weldon.  My  current  position  is  Deputy  Director  of  the  Bureau 
of  Enforcement.  I  am  in  a  capacity  right  now  of  Acting  Director. 

Senator  Kennedy.  What  was  your  position  in  1973? 

Mr.  Weldon.  I  was  Chief  of  the  Formal  Proceedings  Division,  sir. 

Senator  Kennedy.  And  who  did  you  report  to? 

Mr.  Weldon.  My  immediate  superior  was  Gerald  Hadlock,  who 
was  the  Deputy  Director. 

Senator  Kennedy.  How  long  have  you  worked  for  the  Board  ? 

Mr.  Weldon.  I  came  on  with  the  Civil  Aeronautics  Board  from  the 
Department  of  Justice  in  January  of  1971. 

Senator  Kennedy.  I  see.  What  was  your  responsibility  in  the  Justice 
Department  ? 

Mr.  Weldon.  At  the  Justice  Department? 

Senator  Kennedy.  Yes. 

Mr.  Weldon.  I  was  Chief  of  the  Foreign  Agents  Registration  Sec- 
tion, Internal  Security  Division,  sir. 

Senator  Kennedy.  For  how  many  years? 

Mr.  Weldon.  I  had  been  Chief  since 

Senator  Kennedy.  Well,  how  long  liad  you  worked  for  the  Justice 
Department? 

Mr.  Weldon.  Oh,  since  November  1955. 

Senator  Kennedy.  Now,  do  you  recall  the  initiation  of  that  cam- 
paign contribution  investigation  in  1973? 
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Mr.  Weldon.  Yes,  sir,  I  do.  It  commenced  on  about  July  6  at  the 
time  the  press  reported  Mr.  Spater's  contribution  of  a  number  of 
thousands  of  dollars  to  the  Committee  to  Re-Elect  the  President.  Do 
you  wish  that  I  continue  narrating  as  I  go  along? 

Senator  Kennedy.  Yes. 

Mr.  Weldon.  Well,  at  that  time  it  caused  more  than  a  bit  of  concern 
in  our  division,  and  I  had  many  conversations  with  Mr.  Alterman  and 
Mr.  Browne  and  also  Mr.  O'Melia  on  this  subject.  Mr.  Alterman  and 
1  decided  that  the  best  thing  to  do  would  be  to  see  what  if  any  regu- 
lations had  been  violated  that  were  within  the  jurisdiction  of  the  Civil 
Aeronautics  Board,  and  memorandums  to  that  effect  were  subsequently 
prepared.  At  the  same 

Senator  Kennedy.  What  was  the  jurisdiction? 

Mr.  Weldon.  The  jurisdiction  was  in  the  reporting  area.  Schedule 
G-^S  requires  the  reporting  of  campaign — well,  not  campaign  con- 
tributions but  contributions,  gifts,  things  of  that  nature,  which  the 
airline  is  responsible  for  reporting  as  a  part  of  the  whole  reporting 
process  to  the  Board.  It  is  an  important  area. 

Senator  Kennedy.  Now,  what  recommendations  did  you  make? 

Mr.  Weldon.  Eecommendation  came  out  of  my  division  after  the 
initial  memorandum  reciting  what  our  responsibilities  were  jurisdic- 
tion wise,  that  we  initiate  what  is  known  as  a  407  order.  It  is  on  section 
407(a)  of  the  act,  and  it  gives  us  the  delegated  authority  to  require 
special  reports  from  any  of  the  carriers,  and  we  can  require  that  they 
be  submitted  under  us. 

We  suggested  that  such  an  order  be  prepared  with  appropriate  ques- 
tions directed  to  all  of  the  carriers  regarding  what  their  campaign 
contributions  may  have  been.  We  had  also  within  that  memorandum 
the  recommendation  that,  upon  receipt  of  these  answers  under  oath, 
that  we  analyze  them  with  a  view  toward,  in  those  instances  where  it 
was  warranted,  to  initiate  what  we  call  a  section  305  nonpublic  investi- 
gation. It  is  something  akin  to  a  grand  jury  action,  sir. 

Senator  Kennedy.  Now,  were  the  recommendations  used? 

Mr.  Weldon.  No,  sir,  they  were  not. 

Senator  Kennedy.  And  who  told  you,  to  the  best  of  your  recollec- 
tion, that  those  would  not  be  used? 

Mr.  Weldon.  Mr.  O'Melia. 

Senator  Kennedy.  Could  you  tell  us  about  that  conversation? 

Mr.  Weldon.  The  conversation  was  very  brief.  It  was  just  to  the 
effect  that  the  recommendations  would  not  be  followed  upon  because 
he  wanted  to  conduct  an  investigation  using  all  of  the  investigators, 
the  auditors,  and  the  field  representatives  that  we  had  for  the  purpose 
of  going  out  and  interrogating  top  corporate  officers  of  all  of  the 
carriers. 

Senator  Kennedy.  And  did  you  raise  any  question  about  whether 
that  was  the  best  way  to  proceed  with  Mr.  O'Melia  ? 

Mr.  Weldon.  Senator,  I  have  no  recollection  of  that,  l)ut  within  the 
memorandum  itself  it  was  so  clearly  spelled  out  what  the  advantages 
were  that  it  would  have  been  a  redundancy  to  the  extreme.  If  I  did 
make  any  statements  along  these  lines,  it  would  have  been  either  to 
Mr.  O'Melia  or  Mr.  Hadlock,  but  it  so  obviously  the  best  route  to  take. 
It  was  efficient ;  it  required  no  expenditure  for  travel ;  it  was  by  far 
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the  best  way  of  approaching  the  problem  at  that  time  in  every  way, 
manpowerwise,  moneywise. 

Senator  Kennedy.  Are  your  recommendations  on  the  Avay  to  pro- 
ceed often  overturned,  or  overruled  ? 

Mr.  Weldon.  Oh,  I  have  had  a  few  rejections  in  my  life,  yes,  sir. 

Senator  Kennedy.  Well,  no,  but  in  terms  of  the  procedures  of 
investigations. 

Mr.  Weldon.  Well,  this  was  a  rather  unusual  matter.  As  a  matter 
of  fact,  I  think  that  in  the  past,  yes,  we  had  made  recommendations  as 
to  how  a  matter  should  be  handled,  and  I  would  say  that  in  most  in- 
stances it  has  been  followed  upon,  particularly  where  you  have  a  case 
that  might  ultimately  resolve  itself  in  litigation.  It  is  nice  to  have 
some  sort  of  directional  control  as  to  where  the  investigation  is  going 
to  go. 

Senator  Kennedy.  Now,  were  you  asked  to  prepare  some  questions  ? 

Mr,  Weldon.  Yes ;  we  prepared  questions  as  a  f ollowup  to 

Senator  Kennedy.  Who  is  "we"  ? 

Mr.  Weldon.  My  division,  Mr.  Alterman  and  myself,  and  we  were 
asked  to  prepare  questions  for  the  investigators  to  follow  this  second 
course  of  action  that  had  been  determined  as  being  the  one  that  was 
going  to  be  operable,  the  first  one  having  been  rejected. 

Senator  Kennedy.  How  and  when  did  you  learn  that  the  questions 
were  going  to  be  limited,  that  some  would  be  asked  and  others  not  be 
asked  ? 

Mr.  Weldon.  Mr.  Alterman  came  storming  into  my  office,  and  he 
was  very  upset,  and  he  said  that  he  had  just  been  advised  by  Mr.  Had- 
lock  that  the  questions  that  we  had  pulled  together  were  going  to  be 
limited  and  that  the  course  of  the  investigation  would  be  further  lim- 
ited by  no  followup  questions  to  those  that  remained  after  a  number 
of  them  had  been  struck. 

I  immediately  went  down  after  Mr.  Alterman  told  me  what  he  had 
heard  from  Mr.  Hadlock,  I  went  down  to  Mr.  Hadlock's  office,  and  I 
asked  him  what  was  going  on.  that  Mr.  Alterman  had  just  told  me 
about  the  investigation's  being  limited,  and  he  cut  me  short.  He  said, 
"I've  gone  all  through  that  with  INIr.  Alterman." 

Now,  these  words  are  not  in  hyperbole.  He  says,  "I've  gone  all 
through  this  with  Mr.  Alterman."  He  says,  that  order  stands  firm,  and 
I  can't  recall  whether  he  said,  the  Chairman's  office  or  the  10th  floor, 
but  they  are  synonymous — the  10th  floor  is  where  the  Chairman's 
office  is  located — and  he  did  not  want  any  more  conversation  about  it. 

Senator  Kennedy.  ^YhJ  did  you  not  take  it  up  with  Mr.  O'Melia, 
the  Director  of  BOE  ?       '  ^ 

Mr.  Weldon.  Mr.  O'Melia  was  not  there  at  the  time,  sir. 

Senator  Kennedy.  Did  you  disagree  with  these  instructions  on  the 
way  of  proceeding  ? 

Mr.  Weldon.  Oh,  yes. 

Senator  Kennedy.  Pardon  ? 

Mr.  Weldon.  Yes;  I  certainly  did.  I  certainl}^  did,  it  is  no  way  to 
conduct  an  investigation. 

Senator  Kennedy.  "^^Hiy  not  ? 

Mr.  Weldon.  Well,  because  the  fact  you  are  limiting  yourself  and 
your  scope  and  your  depth.  The  only  way  that  you  can  investigate 
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anything  is  to  go  in  there  and  get  every  bit  of  testimony  that  you  pos- 
sibly can,  get  into  the  books  and  records,  get  whatever  other  data 
might  be  available.  That  is  an  investigation.  That  is  what  we  were 
normally  accustomed  to. 

Senator  Kennedy.  Now,  at  some  time  the  investigators  went  out 
and  talked  to  these  carriers,  did  they  not  ? 

Mr.  Weldon.  Yes,  sir. 

Senator  Kennedy.  And  do  you  know  what  the  usual  i^rocedure  is 
for  these  investigators  to  follow  after  they  complete  the  483  reports  ? 

Mr.  Weldon.  Yes,  sir,  the  usual  procedure  was  that  the  483  reports 
would  be  bound  in  a  manila  folder,  something  like  this,  and  they 
would  then  be  sent  to  the  Informal  Compliance  Division  for  their 
legal  analysis  as  to  what  if  any  further  action  was  required.  In  those 
instances  where  it  was  felt  that  additional  investigation  was  required 
by  Informal  Compliance,  we  would  make — they  would  make  such  a 
request  of  investigation.  In  those  instances  where  Informal  Com- 
pliance felt  it  could  be  handled  in  their  own  shop,  they  did  so. 

In  those  instances  where  it  appeared  that  this  was  a  matter  for 
escalating — to  a  possible  escalation  stage,  the  files  were  then  trans- 
ferred to  the  Formal  Proceedings  Division  for  legal  analysis,  review, 
and  recommendations  on  action,  if  warranted. 

Or,  in  the  alternative  if  further  investigation  was  required,  we 
Avould  still  have  proceeded. 

Senator  Kennedy.  Well,  now  do  situations  arise  at  the  BOE  where 
you  or  your  investigators  are  refused  access  to  documents,  or  the  car- 
rier executives  refuse  to  supply  information  that  you  were  seeking? 

Mr.  Weldon.  We  have  had  that  happen  on  several  occasions,  yes. 
Senator. 

Senator  Kennedy.  And  what  are  the  usual  procedures,  what  do 
you  do  ? 

Mr.  Weldon.  Well,  in  one  instance  where  access  was  denied  we 
actually  filed  a  complaint  against  the  carrier.  And  we  obtained  a 
cease  and  desist  order  and  civil  penalties  in  that  case. 

Normally,  what  we  do  now,  and  what  the  practice  has  been,  I  think 
for  the  past  li/^  or  2  years  at  least,  is  to  immediately  get  in  touch  with 
counsel,  Washington  counsel  for  the  carriers  refusing  to  grant  access, 
and  this  is  not  speculation.  This  is  what  we  have  actually  done  on 
several  occasions,  one  of  fairly  recent  origin,  and  if  we  cannot  talk 
them  into  giving  us  immediate  access,  we  have  advised  them  that  we 
are  going  into  the  appropriate  Federal  court  and  contact  the  appro- 
priate U.S.  attorney,  go  into  Federal  court,  and  secure  the  means  of 
getting  access. 

Senator  Kennedy.  Now,  as  I  understand,  some  of  the  carriers  did 
not  respond  to  the  questions  that  were  directed  to  them  in  the  ques- 
tionnaire about  campaign  contributions. 

Mr.  Weldon.  That  is  my  understanding,  sir. 

Senator  Kennedy.  Now,  was  the  Legal  Division  to  your  knowledge 
ever  asked  or  consulted  about  the  fact  that  some  had  refused  to  pro- 
vide that  information  and,  therefore,  there  should  be  a  followup? 

Mr.  Weldon.  No,  sir,  not  to  my  knowledge.  That  was  the  Formal 
Proceedings  Division,  sir.  We  have  one  division  now  which  is  the 
Legal  Division.  The  two  divisions  were  merged  into  one,  but  at  that 
time  it  was  the  Formal  Proceedings  Division. 
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Senator  Kennedy.  Were  you  ever  consulted  or  informed  about 
these  investigations  from  anyone  ? 

Mr.  Weldon.  In  anticipation  of  a  meeting  with  representatives 
from  the  Special  Prosecutor's  Office,  I  was  given  a  chart  which  was 
characterized,  and  properly  so,  as  being  partial  and  incomplete,  re- 
flecting what  in  brief  compass  had  been  some  of  the  actions  taken 
on  this  investigation,  and  in  early  September,  after  proper  clearances 
had  been  obtained  for  Special  Prosecutor's  access  to  whatever  infor- 
mation we  had,  that  chart  was  turned  over  to  one  of  the  representa- 
tives. It  was  in  the  early  part  of  September. 

Senator  Ejennedy.  Who  gave  you  the  chart  ? 

Mr.  Weujon.  Mr.  Stout. 

Senator  Kennedy.  Who  characterized  it  as  incomplete? 

Mr.  Weldon.  Mr.  Stout. 

Senator  Kennedy.  Is  that  sort  of  a  summary  of  the  investigation  ? 

Mr.  Weldon.  It  was  the  most  superficial,  brief  summary  that  is 
imaginable.  It  is  not  the  sort  of  thing  that  you  act  upon  insofar  as 
legal  analysis  and  review.  When  we  get  a  file  for  legal  analysis  and 
review,  it  contains  a  483  report  and  all  underlying  documents  and 
data  that  might  be  in  support  of  it,  together  with,  in  some  instances 
the  agent's  notes. 

Senator  Kennedy.  Now,  were  you  told  that  you  would  get  copies 
of  the  483  reports  when  the  investigation  was  completed? 

Mr.  Weldon.  I  think  I  probably  was,  Senator,  I  assumed  that  we 
were  because  of  the  fact  that  we  had  been  in  a  sense  the  initiating 
division  to  start  with  right  from  the  very  beginning,  and  I  would 
have  thought  that  it  would  have  been  a  matter  of  course  that  we 
W'Ould  have  gotten  these  files  because  of  the  type  of  case  that  it  was. 

Whether  or  not  they  would  have  gone  initially  through  Informal 
Compliance  Division  or  not,  I  do  not  know,  or  I  didn't  know  at  that 
time. 

Senator  Kennedy.  Did  you  ever  receive  them  ? 

Mr.  Weldon.  No,  sir,  I  did  not. 

Senator  Kennedy.  Why  did  you  not  ask  for  them  to  check  it  out  ? 

Mr.  Weldon,  Well,  it  usually  is  quite  a  span  of  time,  Senator,  be- 
tween the  time  an  investigation  is  complete  and  the  time  they  pull 
together,  the  483  reports  have  been  typed  up,  and  all  the  data  that 
might  be  involved  is  esconced  within  the  file.  I  never  made  any  in- 
quiry, to  my  best  recollection,  as  to  why  the  investigation  had  not  as 
yet  come  over  to  my  division. 

I  might  add,  parenthetically,  that  at  that  time  in  September  repre- 
sentatives from  the  Special  Prosecutor's  Office  had  come  over,  and 
I  had  introduced  them  to  Mr.  Stout,  and  he  had  taken  it  from  there, 
and  I  was  out  of  the  country  also  in  October  for  about  2  weeks. 

Senator  Kennedy.  Who  was  responsible  for  keeping  the  files,  the 
reports  on  the  investigations  ? 

Mr.  Weldon.  Well,  so  long  as  they  were  in  the  Investigation  Divi- 
sion, Mr.  Stout  would  be  because  he  was  the  Chief  of  the  Division. 
He  would  have  the  ultimate  responsibility. 

Senator  Kennedy.  The  Legal  Division  never  reviewed  these  files  ? 

Mr.  Weldon.  No,  sir,  not  to  my  knowledge. 

Senator  Kennedy.  Do  you  have  any  idea  why  they  were  all  closed 
down  on  November  5, 1973  ? 
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Mr.  Weuxix.  I  haven't  got  the  foggiest  notion,  Senator. 

Senator  Kexxedy.  "Were  they  sent  to  you  after  they  were  closed 
down  ? 

Mr.  TVeldox.  Xo,  sir,  they  were  not. 

Senator  Kexxedy.  You  traveled  with  Mr.  Stout  to  Europe  on 
CAB  business  in  October  1973.  did  you  not  ? 

Mr.  Weldox.  That's  right,  we  left  October  18  and  returned  the 
evening  of  November  1. 

Senator  Ivexxedt.  During  that  trip  did  you  discuss  the  results  of 
the  contributions  investigations  with  Mr.  Stout  ? 

Mr.  Weldox.  Xo.  sir.  we  never  had  any  discussion  on  that  at  all 
to  my  best  recollection.  We  were  on  business  on  an  entirely  different 
type  of  matter,  and  it  just  never  came  up. 

Senator  Kexxedy.  Xow  to  your  own  knowledge,  had  any  action 
been  taken  on  these  investigations  of  political  contributions  from  July 
and  Augii^st  of  1973  until  Mr.  Gingery  took  office  as  the  Director  of 
BOE  in  Xovember? 

Mr.  Weldox.  Well,  there  is  one  intervening  fact,  and  this  is  some- 
thing, Senator,  that  I  think.  I  would  say  might  add  on  as  far  as  this 
whole  matter  was  concerned. 

We  interviewed  Mr.  Spater  in  July  of  1973.  July  16.  At  that  time 
we  were  promised  a  full  and  complete  and  dispositive  memorandums 
covering  the  entire  matter,  and  I  was  looking  forward  to  that  very 
much  because  of  the  fact  that  I  thought  it  would  give  us  a  higher 
plateau,  a  better  springboard  to  jump  from  once  we  got  it. 

I  advised  Mr.  Gingery  of  the  fact  that  we  were  still,  when  he  came 
onboard  in  Xovember,  that  we  were  still  expecting  that  memorandum, 
and  it  finally  did  come  down  in  December  of  1973  from  the  carrier. 

Senator  Kexxedy.  Well,  outside  of  that  memorandmns  there  was  no 
action,  as  I  understand  it.  between  July  and  August  of  1973  and  the 
time  that  Mr.  Gingery  took  office,  was  there,  as  far  as  you  know? 

Mr.  Weldox.  There  was  no  action  taken,  sir,  until  such  time  as  we 
got  the  report  from  the  American  Airlines.  At  that  time.  why.  the 
Legal  Division  in  concert  with  Mr.  Gingery  and  also  the  Audit  Divi- 
sion started  their  inquiry  and  investigation  and  their  audit. 

Senator  Kexxedy.  How  did  you  learn  about  the  closing  of  the  file  ? 

Mr.  Weldox.  I  learned  of  the  closing  of  the  file  on  February  14, 1975. 

Senator  Kexxedy.  How  did  you  learn  that  ? 

Mr.  Wfxdox".  I  went  into  Chris  Browne's  office  and  Mr.  Gingery  was 
there,  and  I  believe  Mr.  Wienhoff  and  Mr.  Alterman.  and  there  was  a 
stack  of  files,  and  there  was  a  real  flap  about  them  as  to  why  they  had 
been  in  that  safe  and  so  forth,  and  it  was  at  that  time  that  I  saw  them. 

Senator  Kexxedy.  Wliat  was  Mr.  Gingery 's  reaction  ? 

Mr.  Weldox'.  He  was  extremely  upset.  Senator. 

Senator  Kexxedy.  You  went  to  the  safe  to  get  something  that  Mr. 
Gingery  asked  for  relating  to  the  investigation  ? 

Mr.  Weldox.  On  that  day  ?  Yes :  he  asked  me — and  if  I  might  back- 
track just  for  one  second — it  was  in  January,  and  I  know  the  specific 
date.  January  28.  I  was  leaving  early  one  night,  about  5 :30.  I  ducked 
my  head  into  his  office  to  say  good  night,  and  he  was  in  tliere  with. 
I  believe.  Mr.  Alterman  and  maybe  Mr.  Browne.  I'm  not  sure,  but  he 
was  in  there  with  I  think  Mr.  Alterman.  and  he  asked  me  if  I  knew 
of  the  correspondence  that  was  exchanged  between  Mr.  Cox's  office 
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and  the  Chairman's  office  with  respect  to  gaining  access  to  our  records, 
and  I  said  yes.  I  said  I  remember  that,  and  we  were  speculating  as  to 
where  it  was,  and  somebody  said,  well,  maybe  it  is  in  Joe's  safe,  and 
so  I  left  his  office,  and  I  ran  into  Mr.  Kickey,  and  I  asked  Mr.  Rickey 
if  he  would  have  any  knowledge  as  to  where  possibly  those  two  letters 
might  be. 

1  told  him  1  remembered  leaving  them  in  a  manila  envelope  once 
before  and  giving  them  to  Mr.  Stout  to  incorporate  with  all  of  the  rest 
of  the  records,  not  having  the  combination  to  the  safe,  and  it  having 
been  suggested  that  it  may  very  well  be  there. 

Mr.  Kickey  opened  up  the  safe,  and  I  spotted  the  manila  envelope. 
There  were  a  lot  of  other  things  in  there  that  had  been  placed  in  there 
since  the  last  time  that  I  had  seen  it,  buti  spotted  the  letter  from  Mr. 
Cox  and  the  carbon  of  the  Chairman's  letter  immediately,  and  so  I 
took  it  down  to  Mr.  Gingery's  office  and  showed  them  to  him,  and  he 
said,  fine. 

I  asked  him  if  he  wanted  copies,  and  he  said  yes.  When  I  was  going 
back,  passing  by  the  file  room,  I  told  Bob  that  I  was  going  to  go 
down  to  have  Xerox  copies  made  of  these  two  letters,  and  he  said  well 
I  will  do  it  for  you,  and  he  did^  and  I  waited  there  in  the  file  room, 
and  he  came  back,  and  he  said  that  he  felt  that  the  Xerox  copy  of  the 
Chairman's  letter  was  rather  indistinct  because  it  had  been  taken  from 
a  yellow  carbon. 

I  took  that  into  Mr.  Gingery's  office,  asked  him  if  he  would  like  to 
hold  onto  that,  or  would  the  Xerox  be  sufficient.  He  said  the  Xerox 
would  be  sufficient,  and  I  went  back  to  the  file  room  and  gave  the  two 
documents  to  Mr.  Rickey,  and  he  stuck  them  in  the  manila  envelope, 
and  they  were  reinserted  in  the  safe. 

Senator  Kennedy.  Now,  did  you  look  at  the  files  ? 
Mr.  Weldon.  No,  sir,  it  wasn't  a  file.  Senator,  it  was  a  manila 
envelope. 

Senator  Kennedy.  Well,  did  you  look  in  the  manila  envelope  ? 
Mr.  Weldon.  I  opened  up  the  manila  envelope  and  practically  the 
first  thing  I  saw  was  the  Chairman's  response  and  attached  to  it  was 
the  original  of  Mr.  Cox's  letter. 

Now,  getting  back  to  your  initial  question,  on  the  evening  of 
February  14,  once  again  the  question  was  raised  as  to  where  the 
first  contact  was  with  Cox,  and  I  told  Mr.  Gingery,  I  said,  if  you  re- 
call I  gave  you  the  Xerox  copies  of  that  correspondence. 

He  asked  me  if  I  would  go  and  get  it,  and  I  did,  but  this  time  I 
brought  the  whole  manila  folder  to  him,  the  whole  manila  envelope. 
It  was  not  in  the  evening,  sir,  it  was  in  the  afternoon,  about 
midafternoon. 

Senator  Kennedy.  Now,  have  you  received  any  analysis  of  the  origi- 
nal investigations  from  any  attorneys  working  imdcr  you? 
Mr.  Weldon.  Yes,  sir,  I  have. 

Senator  Kennedy.  And  without  getting  into  the  names  of  the  par- 
ticular air  carriers,  what  does  that  analysis  show  as  to  quality? 

Mr.  Weldon.  Well,  the  analysis  is  broken  down  into  two  categories. 

One,  there  are  about  four  or  five  carriers  where 

Senator  Kennedy.  Just  briefly. 

Mr.  Weldon.  Well,  the  analysis  indicated  definitely  further  work 
needed  to  be  done,  both  investigation  and  audit  and  review. 
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Senator  Kennedy,  And  as  a  result  of  that  review,  is  the  BOE  taking 
action  to  do  thorough  investigation  and  audit  of  those  cases  ? 

Mr.  Weldon.  Senator,  yes. 

Senator  Kennedy.  Thank  you  very  much.  We  will  include  in  the 
record  a  recent  BOE  memo  regarding  these  cases. 

[The  memo  referred  to  above  follows :] 

Civil  Aeronautics  Boabd, 

February  28,  1915. 
To :  Chief,  Investigation  and  Audit  Division 
Through :  Chief,  Legal  Division 
Through  :  Acting  Director,  Bureau  of  Enforcement 
From  :  Assistant  Chief,  Legal  Division 
Subject :  Special  Audits/Political  Contribution  Cases 

As  you  know,  I  reviewed  files  73-0769  through  73-0806,  on  February  15,  1975, 
at  the  request  of  the  Director.  At  that  time,  I  prepared  an  analysis  of  those  files 
for  the  purpose  of  setting  forth  any  weaknesses  in  our  investigation  of  possible 
airline  corporate  contributions  to  candidates  for  1972  political  oflices.  My  analysis 
is  attached  hereto  and,  as  you  can  see,  questions  remain  with  respect  to  the  fol- 
lowing airlines : 

NAMES  OF  AIR  CARRIERS  DELETED  BY  SENATE  SUBCOMMITTEE 
ON  ADMINISTRATIVE  PRACTICE  AND  PROCEDURE 


These-  carriers  pose  the  largest  problem  since  they  gave  noncommittal  or  evasive 
answers  with  respect  to  the  1973  survey,  and  there  exists  independent  cause  to 
suspect  that  corporate  contributions  may  have  been  made  (such  other  reasons, 
for  example,  being  newspaper  reports  or  rumors  circulating  within  the  industry). 
In  addition  to  the  above-mentioned  carriers,  other  questions,  although  lesser 
in  magnitude,  remain  with  respect  to  the  following  carriers : 

1.  I    NAMES  OF  AIR  CARRIERS  DELETED  BY  SENATE  SUBCOMMITTEE 

2.  ON  ADMINISTRATIVE  PRACTICE  AND  PROCEDURE 
3. 

4. 

PAGE  2  OF  MEMORANDUM  NOT  REPRODUCED  BY  SENATE  SUBCOM- 
MITTEE ON  ADMINISTRATIVE  PRACTICE  AND  PROCEDURE.  PAGE  2 
DISCUSSES  SPECIAL  CIVIL  AERONAUTICS  BOARD  AUDITS  ON  INDI- 
VIDUAL AIR  CARRIERS. 


Senator  Kennedy.  We  are  going  to  recess  for  about  2  minutes. 
[A  brief  recess  was  taken.] 
Senator  Kennedy.  We  will  come  to  order. 

Mr.  Hadlock?  Mr.  Hadlock,  do  you  swear  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God  ? 
]\fr.  Hadlock.  I  do. 

TESTIMONY  OF  GERALD  F.  HADLOCK,  FORMER  DEPUTY  DIRECTOR, 
BUREAU  OF  ENFORCEMENT,  CIVIL  AERONAUTICS  BOARD 

Senator  Kennedy.  In  1973,  you  were  Deputy  Director  of  BOE  in 
CAB,  were  you  not  ? 

Mr.  Hadlock.  Until  August  1 ;  yes. 

Senator  Kennedy.  AVhen  did  you  resign  that  position  ? 

Mr.  Hadlock.  August  1. 
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Senator  Kennedy.  As  deputy  director,  what  were  your 
responsibilities  ? 

Mr.  Hadlock.  Well,  I  had  general  supervision  over  what  has  been 
referred  to  as  the  Legal  Division,  and  administrative  responsibilities, 
generally,  Deputy  to  the  Director. 

Senator  Kennedy.  Did  you  function  as  a  director  of  BOE  in  Mr. 
O'Melia's  absence  ? 

Mr.  Hadlock.  Yes. 

Senator  Kennedy.  And  could  you  describe  your  recollection  as  to 
what  then  initiated  the  BOE's  consideration  of  an  industrywide  probe 
concerning  corporate  contributions  by  the  airlines  ? 

INIr.  Hadlock.  My  recollection  is  that  we  first  became  aware  of  the 
fact  that  an  airline  had  made  a  political  contribution  through  the 
papers,  when  Mr.  Spater  revealed  that  American  Airlines  had  made  a 
contributiom  and  he  personally  had  made  a  contribution. 

Senator  Kennedy.  Now,  we  have  heard  a  good  deal  of  testimony 
from  Mr.  Alterman  and  Mr.  Weldon  concerning  their  recommenda- 
tions to  proceed  formally  with  this  investigation,  through  questions 
under  oath.  Could  you  tell  me  who  made  the  decision  that  the  investi- 
gation be  done  informally  ? 

Mr.  Hadlock.  No ;  I  cannot  tell  you  precisely  who  made  the  decision 
that  it  be  done  informally.  There  were  a  great  number  of  meetings  be- 
tween Mr.  O'Melia  and  I  and  other  members  of  the  BOE  staff,  and 
other  members  of  other  bureaus  within  the  Board,  and  with  Mr.  Heye 
and  others ;  and  various  and  sundry  things  were  discussed  on,  gener- 
ally, the  best  manner  to  proceed.  And  tlie  decision  apparently  was 
made  that  it  would  not  be  done  by  a  formal  investigating  order,  which 
normally  involves  public  hearings.  But  we  would  proceed  as  we  nor- 
mally would,  using  our  usual  procedures,  which  is  as  efficient,  and  per- 
haps more  effective,  which  would  simply  be  an  investigation. 

Senator  Kennedy.  Well,  a  decision  made  by  whom? 

Mr.  Hadlock.  I  do  not  know. 

Senator  Kennedy.  Well,  I  mean,  if  a  decision  is  made,  and  you  are 
involved 

Mr.  Hadlock.  Well,  Mr.  Weldon  has  now  said  Mr.  O'Melia  made  the 
decision. 

Senator  Kennedy.  As  a  result  of  these  various  convereations  ? 

Mr.  Hadlock.  We  had  conversations  with  various  people.  I  remem- 
ber conversations  with  Mr.  Lane,  Mr.  Lutz,  and  numerous  other  people 
within  the  Board — numerous  members. 

Senator  Kennedy.  Was  Mr.  Timm  or  Mr.  Heye  in  those  meetings  ? 

Mr.  Hadlock.  Mr.  Heye  was  in  on  some  of  those  meetings,  yes. 

Senator  Kennedy.  During  the  time  the  decision  was  made  ? 

Mr.  Hadlock.  Perhaps.  I  do  not  recall  specifically,  but  we  always 
informed  the  Board  of  important  investigations  that  were  being  con- 
ducted ;  this  and  many  other  investigations,  such  as  our  Atlantic-rate 
investigation,  which  was  done  by  the  investigative  method,  and  other 
investigations. 

Senator  Kennedy.  Well,  your  testimony  is,  Mr.  Heye  and  Mr.  Timm 
were  aware  of  the  way  you  were  proceeding  ? 

Mr.  Hadlock.  I  assume  Mr.  Timm  was,  because  I  assume  Mr.  Heye 
kept  him  informed. 
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Senator  Kennedy.  But  did  you  not  know  ? 

Mr.  Hadlock.  I  have  no  recollection  of  ever  having  met  with  Mr. 
Timm. 

Senator  I^ennedt.  But  you  did  with  Mr.  Heye  ? 

Mr.  Hadlock.  Yes. 

Senator  Kennedy.  And  he  was  aware  ? 

Mr.  HjiDLOCK.  He  was  aware  of  this  investigation,  yes. 

Senator  Kennedy.  Well,  in  the  way  you  were  going  to  proceed  ? 

Mr.  Hadlock.  The  way  we  were  going  to  proceed. 

Senator  Kennedy.  Now,  you  are  aware  of  the  testimony  concerning 
the  fact  that  the  proposed  questions  to  be  asked  were  edited.  Some  five 
questions  were  eliminated.  Can  you  tell  us  who  made  that  decision  to 
delete  the  five  questions  ? 

Mr.  Hadlock.  Well,  Mr.  Bakes  showed  me  a  memo  the  other  day, 
in  which  I  had  edited  the  first  paragraph  from  a  language  point  of 
view,  and  had  the  last  few  questions,  however  many  there  were,  were 
crossed  out.  It  looked  like  it  was  the  same  pen. 

Senator  Kennedy.  Were  you  the  one,  then,  that  made  the  decision 
as  to  which  questions  were  going  to  be  deleted,  and  which  were  going 
to  be  asked  ? 

Mr.  Hadlock.  No,  I  was  not  the  one  that  solely  made  the  decision.  It 
was  all  done  in  a — well,  I  guess  you  would  call  it  a  committee-type  dis- 
cussion over  a  long  period  of  time  as  to  how  this  investigation  would 
be  conducted,  and  I  know  one  of  the  factors  was  the  fact  that  we  had 
people  in  American  and  United  at  the  time.  Our  investigators  were 
actually  there. 

Senator  Kennedy.  These  discussions  were  with  who  ? 

Mr.  Hadlock.  With  O'Melia  and  our  own  staff ;  Mr.  Lutz,  Mr.  Lane, 
our  auditors.  Lutz  at  that  time  was  Director  of  the  Bureau  of  Accounts 
and  Statistics,  and  I  assume  the  General  Counsel  was  in  on  some  of 
them.  There  were  various  and  sundry  meetings.  I  cannot  remember  all 
of  them,  and  I  cannot  remember  who  was  there.  I  know  that  there  were 
a  great  number  of  meetings  about  this  particular  matter,  which  is 
usual  with  other  matters  of  similar  importance. 

Senator  Kennedy.  Well,  did  you  have  any  contact  with  the  chair- 
man's office  concerning  the  scope  of  the  questions  ? 

Mr.  Hadlock.  The  chairman's  office  ?  Yes,  Mr.  Heye. 

Senator  Kennedy.  And  can  you  tell  us  about  the  conversations  that 
you  had  with  Mr.  Heye  ? 

Mr.  Hadlock.  No,  I  cannot  tell  you  precisely  about  the  conversation. 

Senator  Kennedy.  Can  you  give  us  the  substance  of  the 
conversations  ? 

Mr.  Hadlock.  No.  I  know  he  was  in  on  various  meetings.  What  his 
expressions  were,  I  do  not  know. 

Senator  Kennedy.  Well,  Mr.  Hadlock,  you've  got  to  be  more 
responsive  in  terms  of  who  was  making  the  decision. 

Mr.  Hadlock.  The  fact  is  that 

Senator  Kennedy.  Let  me  just  finish  with  this.  In  terms  of  who 
was  making  the  decisions,  these  decisions  were  made  at  some  time, 
and  these  were  important  decisions.  Now,  we  want  to  know  who  was 
making  them.  Now,  you  have  got  some  idea  of  that,  and  we  are  not 
asking  with  precision  who  said  what  to  whom.  But  you  have  to  know 
what  the  substance  of  these  various  conversations  were. 


2309 

Mr.  Hadlock.  Well,  I  would  say  that  the  decisions  were  made,  then, 
by  O'Melia,  Hadlock,  Heye,  and  respect 

Senator  I^Iennedy.  Well,  tell  us  who  made  which  decision. 

Mr.  Hadlock.  I  do  not  know. 

Senator  Kennedy.  You  don't  know  who  made  any  decision  ? 

Mr.  Hadlock.  No,  I  would  not  say  I  do  not  know  who  made  any 
decision.  But  you  are  asking  me  who  made  the  decision  on  those 
questions.  I  do  not  know. 

Senator  Kennedy.  What  was  your  position  ? 

Mr.  Hadlock.  I  do  not  know  that  either. 

Senator  Ivennedy.  You  do  not  know  what  your  own  position  on  that 
decision 

Mr.  Hadlock.  My  positition  would  be  that  we  investigate  this  in 
the  usual  way,  by  sending  out  investigators  to  ask  the  people,  the 
authorities  who  authorized  such  contributions,  and  to  be  sure  that 
we  had  contact  with  the  person  who  had  access  and  control  of  the 
books,  so  that  we  could  trace  the  contribution  through  the  books  and 
see  how  it  was  handled,  and  if  it  was  reported. 

Senator  Ivennedy.  Now,  was  that  your  position? 

Mr.  Hadlock.  That  would  be  my  position,  yes. 

Senator  Kennedy.  Now,  was  that  the  position  that  was  adopted,  as 
far  as  the  procedures  that  were  followed? 

Mr.  Hadlock.  What  was  done  after  I  left,  I  do  not  know. 

Senator  Kennedy.  Just  answer  the  question. 

Mr.  Hadlock.  Prior  to  the  time  I  left,  they  asked  only  these  various 
6  or  8,  or  10  questions  that  were  prepared,  I  believe,  by  Mr.  Alterman. 

Senator  Kennedy.  Now,  you  stated  what  your  position  was,  and 
then  you  stated  what  was  actually  done.  Now,  can  you  tell  us  who 
made  the  decision  not  to  follow  your  recommendations? 

Mr.  Hadlock.  I  heard  Mr.  Alterman  say  that  I  said,  "the  tenth 
floor,"  "the  chairman's  office."  I  have  no  recollection  of  having  been 
told  by  Mr.  Heye,  and  certainly  not  by  the  chairman,  that  that  was 
the  case.  But  if  he  recalls  that,  I  have  no  basis  for  saying  that  is  not 
the  case. 

Senator  Kennedy.  Well,  you  told  us  what  you  thought  ought  to  be 
done,  and  the  way  it  ought  to  be  proceeded.  And  now  you  told  us  they 
followed  a  different  procedure. 

Mr.  Hadlock.  That  is  right,  and  I  told  them  to  follow  it. 

Senator  Kennedy.  And  you  must  know  who  told  you  to  follow  the 
procedure  which  you  did  not  favor.  I  mean,  you  must  know  that.  That 
did  not  come  as  an  idea  just  out  of  the  blue. 

Mr.  Hadlock.  It  could  not  come  out  of  the  blue. 

Senator  Kennedy.  Somebody  must  have  told  you. 

Mr.  Hadlock.  Probably  it  came  out  of  a  discussion,  undoubtedly 
with  the  chairman's  office,  if  that  is  what  I  said. 

Senator  Kennedy.  So,  your  best  recollection  is  that  the  Chair- 
man  

Mr.  Hadlock,  No,  not  tlie  Chairman  necessarily. 

Senator  Kennedy.  Well 

Mr.  Hadlock.  I  do  not  have  any  recollection  of  ever  having  talked 
with  the  Chairman.  I  did  talk  to  Mr.  Heye. 

Senator  Kennedy.  "What  was  his  position  ? 
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Mr,  Hadlock.  I  do  not  recall  liim  telling  me  anything  on  that 
score,  but  if  Mr.  Alterman  and  Mr.  Weldon  say  that  is  what  I  said, 
that  is  what  I  said;  and  the  basis  for  it  must  have  been  what  Mr. 
Heye  told  me. 

Senator  Kennedy.  But  you  have  no  independent  recollection? 
Mr.  Hadlock.  I  have  no  independent  recollection  of  having  been 
so  instructed  by  Mr.  Heye,  or  the  Chairman,  or  anyone  else  in  the 
Chairman's  office. 

Senator  Kennedy.  And  yet  you  did  give  those  instructions? 
]\Ir.  Hadlock.  I  do  not  recall  giving  those  instructions,  but  if  Mr. 

Alterman  says  I  did,  I  certainly  would  not 

Senator  Kennedy.  Do  you  recall  ever  telling  anybody  at  all  about 
liow  to  proceed  ? 

Mr.  Hadlock.  Well,  we  discussed  this  many,  many  times  on  how  to 
proceed. 

Senator  Kennedy.  How  about  giving  instructions  to  investigators 
or  to  Mr.  Alterman.  You  don't  remember  that  conversation  ? 

Mr.  Hadlock.  I  do  not  remember  that  conversation.  I  have  many 
conversations  with  Mr.  Alterman  and  with  others. 

Senator  Kennedy.  Did  you  ever  tell  Mr.  Alterman  that  the  Chair- 
man wanted  only  certain  questions  asked,  and  not  others  asked? 

Mr.  Hadlock.  Mr.  Alterman  testified  that  I  did.  I  have  no  recollec- 
tion of  doing  it,  but  I  certainly  could  not  deny  that  I  said  that,  be- 
cause I  have  no  recollection  which  would  form  a  basis  for  denying  it. 
Senator  Kennedy.  Did  you  ever  tell  Mr.  Alterman  that  there  were 
to  be  no  f  ollowup  questions  by  investigators  ? 

Mr.  Hadlock.  I  have  no  recollection  of  that,  but  I  have  no  recollec- 
tion that  would  form  a  basis  for  denying  that,  either. 

Senator  Kennedy.  Did  you  tell  Alterman  that  only  the  chief  execu- 
tive officer  w^as  to  be  questioned,  that  the  investigators  were  not  to 
ask  questions  of  other  corporate  officers  ? 

Mr.  Hadlock.  No.  You  say,  did  I  tell  him  that?  I  do  not  recall 
telling  him  that.  But  he  went  back  and  wrote  a  memorandum,  and  I 
know  Steve  is  an  honest  guy,  and  if  he  said  I  said  it,  I  probably 
said  it. 

Senator  Kennedy.  Well,  don't  you  think — these  were  unusual  pro- 
cedures, or  ways  to  proceed,  were  they  not  ? 
Mr.  Hadlock.  Not  necessarily. 

Senator  Kennedy.  Tell  us  about  other  times  you  have  followed 
these  procedures. 

Mr.  Hadlock.  We  followed  these  procedures  in  many,  many  cases; 
the  Atlantic-fare  investigation  case  was  going  on  at  the  same  time,  in 
which  we,  on  a  daily  basis,  talked  to  the  Commission.  We  talked  to 

the  Commission  about  the  most  of 

Senator  Kennedy.  Do  you  ever  ask  follow  up  questions?  You  didn't 
ask  them  any  followup  questions  in  the  Atlantic-fare  case? 

Mr.  Hadlock.  Yes.  They  went  out— that  was  done  by  an  investiga- 
tive order. 

Senator  Kennedy.  Well,  tell  us  about  investigations  that  they  have 
liad  over  there  which  you  knoAv  about,  in  which  they  have  sent  in- 
vestigators out  and  asked  them  to  ask  just  the  four  or  five  questions, 
and  no  followup.  Can  you  think  of  any  ? 
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Mr.  Hadlock.  I  cannot  think  of  any ;  no. 

Senator  Kexxedt.  So  this  was  not  the  usual  procedure,  was  it? 
Mr.  Hadlock.  Xot  in  the  sense  that  we  asked  only  certain  few 
questions  in  the  beginning ;  no.  It  is  not  unusual  in  the  sense  that  we 
told  the  Chairman  and  the  Chairman's  Office,  and  the  entire  Board — 
I  keep  calling  them  Commission,  I  mean  Board — about  important  in- 
vestigations or  important  actions  that  the  Bureau  is  about  to  take. 

Senator  Kennedy.  Even  though  it  is  an  unusual  procedure  in  terms 
of  its  limitation  in  scope,  you  don't  remember  ever  instructing,  or 
having  a  conversation  and  passing  on  instructions  to  anyone  about 
the  limitations  of  questions,  or  question  f ollowup  ? 

Mr.  Hadlock.  No;  I  do  not  recall  that.  We  Avould  frequently  pass 
on  instructions  that  we  got  from  the  Chairman's  Office,  or  other  mem- 
bers' offices,  to  certain  things,  because  of  reasons  that  they  had  that  we, 
perhaps,  were  not  even  aware  of. 

Senator  Kennedy.  Now,  do  you  know  if  Mr.  Heye  or  Mr.  Timm 
ever  told  you  that  investigators  were  not  to  question  any  corporate 
c>fficers  on  any  subject,  except  the  chief  executive  officer? 

Mr.  Hadlock.  No  ;  I  do  not  recall  Mr.  Heye — I  would  feel  sure  that 
Mr.  Timm  did  not,  because  I  have  absolutely  no  recollection  of  seeing 
]Mr.  Timm.  I  did  have  many  con vereat ions  with  Mr.  Heye,  or  some 
conversations  with  Mr.  Heye.  He  very  well  may  have. 

Senator  Kennedy.  Did  you  ever  have  a  conversation  with  Mr.  Wel- 
don  concerning  the  scope  of  the  questions  to  be  asked  ? 
Mr.  Hadlock.  I  am  sure  I  did. 
Senator  Kennedy.  Pardon  ? 
Mr.  Hadlock.  Yes. 

Senator  Kennedy.  Could  you  tell  us  about  that? 
Mr.  Hadlock.  "Well,  I  know  that,  as  he  testified  this  morning,  he 
came  in  and  asked  about  it.  And  I  told  him  that,  as  he  testified,  that 
I  had  explained  it  to  Mr.  Alterman.  And  that  is  all  I  could  tell,  no 
more  than  I  could  tell  Mr.  Alterman,  which  he  already  knew. 

Senator  Kennedy.  Did  you  tell  him  that  it  was  the  Chairman  or  the 
loth  floor  that  made  the  decision? 

Mr.  Hadlock.  Apparently  I  did.  I  do  not  have  any  recollection  of 
having  said  that,  but  he  said  I  said  it.  I  do  not  think  Mr.  Alterman 
is  a  liar,  either. 

Senator  Kennedy.   We   are   going  to  have  to  recess   for  a   few 
moments,  and  we  will  reconvene. 
[A  brief  recess  was  taken.] 
Senator  Kennedy.  We  will  come  to  order. 

Mr.  Hadlock,  after  you  left  the  BOE  in  August  1973,  did  you  have 
any  conversations  that  you  can  recall  with  Mr.  O'Melia  on  these 
investigations? 

Mr.  Hadlock.  I  went  back  during  the  last  parts  of  that  week,  maybe 
the  first  of  August,  it  was  a  Wednesday,  and  I  went  back  to  the  latter 
part  of  that  week,  perhaps  a  day  or  two  before,  and  told  him  what 
had  happened  while  he  was  gone.  Other  than  that  I  had  no  other 
conversations  with  him. 

Senator  Kennedy.  You  want  what — ^you  went  back? 
Mr.  Hadlock.  I  went  back  a  couple  of  times  after  I  left  just  to 
brief  Mr.  O'Melia  on  what  had  happened  while  he  was  gone,  what 
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the  status  of  the  various  matters  were.  Other  than  that  I  had  no  con- 
versations with  him  that  I  recall. 

Senator  Kennedy.  What  did  you  tell  him,  briefly. 

Mr.  Hadlock.  I  just  told  him  what  had  happened,  the  status  of 
the  situation  as  it  stood  when  I  left.  I  left  on  Wednesday,  and  there 
were  2  or  3  days  there  when  there  was  no  one  there. 

Senator  Kennedy.  What  was  the  status  ? 

Mr.  Hadlock.  The  status  was  that  there  were  investigators  in 
American  Airlines,  that  they  were  goin^  to  ask  questions  of  these 
various  airline  executives;  and  the  investigation  was  underway. 

Senator  Kennedy.  Did  you  ever  at  any  time  tell  him  that  there 
were  not  any  f ollowup  questions  ? 

Mr.  Hadlock.  I  do  not  recall  that  I  told  him  that — I  suppose  I 
did.  I  don't  know. 

Senator  Kennedy.  Or  that  the  investigation  was  limited  in  scope? 

Mr.  Hadlock.  I  told  him  what  the  status  of  it  was. 

Senator  Kennedy.  Well,  included  in  telling  him  what  the  status 
was,  did  you  indicate  to  him  that  it  was  limited  in  nature  and  scope  ? 

Mr.  Hadlock.  I  am  certain  he  had  a  copy  of  the  memo,  of  the 
various  questions  that  were  to  be  asked. 

Senator  Kennedy.  But  you  never  indicated  to  him  during  that 
time  that 

Mr.  Hadlock.  I  do  not  recall  specific  conversations  that  I  had  with 
him ;  no. 

Senator  Kennedy.  Well,  we  are  not  talking  about  specific.  We  are 
talking  about 

Mr.  Hadlock.  I  don't  recall  a  specific 

Senator  Kennedy.  Well,  it  is  a  rather  unusual  procedure  that  is 
being  followed  here,  is  it  not,  Mr.  Hadlock.  We  have  had  the  investi- 
gators who  have  worked  for  18  or  20  years  testify  that  they  have 
never  had  a  situation  like  this.  We  heard  that  regular  procedures  were 
not  being  followed  and  that  it  was  an  extremely  limited  kind  of 
investigation.  This  is  not  just  a  general  conversation  about  general 
subject  matters.  This  is  a  very  specific,  important  allegation  and 
charge,  where  there  is  an  investigation.  It  just  seems  to  me  incon- 
ceivable that  you  would  not  have  at  least  characterized  your  own  im- 
pressions about  the  nature  of  the  investigation.  If  your  testimony  is 
you  did  nothing,  that  is  it,  but  I  am  trying  to  find  out. 

Mr.  Hadlock.  Perhaps  I  did;  perhaps  I  didn't.  I  don't  recall. 

Senator  Kennedy.  Did  you  talk  with  Mr.  Heye  at  all  ? 

Mr.  Hadlock.  No,  not  that  I  recall.  I  saw  no  one  after  I  left  the 
Board  except  Dick  O'Melia,  and  perhaps  Jim  Weldon,  and  that  was 
for  social  purposes. 

Senator  Kennedy.  Have  you  talked  to  him,  up  until  now,  Mr. 
Heye? 

Mr.  Hadlock.  No. 

Senator  Kennedy.  When  was  the  last 

Mr.  Hadlock.  Well,  I  saw  Mr.  Heye  at  a  going  away  party,  yes, 
but  I  didn't  talk  to  him  about  this  or  any  other  business. 

Senator  Kennedy.  "Wlien  was  the  last  time  you  talked  with  Mr.  Heye 
about  this  ? 
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Mr.  Hadlock.  I  would  say  some  time  after  I  left  the  Board  they  had 
a  going  away  party  for  me  which  he  attended,  and  that  would  be  the 
last  time  I  saw  him — perhaps  August  of  that  year. 

Senator  Kennedy.  And  did  you  talk  to  him  then  about  the  investi- 
gation ? 

Mr.  Hadlock.  Not  that  I  recall,  no. 

Senator  Kennedy.  What  about  Mr.  Timm  ? 

Mr.  Hadlock.  I  don't  remember.  I  don't  believe  Mr.  Timm  was  at 
that  party. 

Senator  Kennedy.  Well,  did  you  talk  with  him  about  the 
investigation  ? 

Mr.  Hadlock.  No. 

Senator  Kennedy.  Ever  ? 

Mr.  Hadlock.  Not  that  I  recall.  I  never  talked  with  Mr.  Timm 
about  it. 

Senator  Kennedy.  Do  you  know  anything  about  how  the  files  got 
closed  on  November  5, 1973  ? 

Mr.  Hadlock.  I  know  nothing  about  it. 

Senator  Kennedy.  What  were  the  procedures  for  closing  the  files 
in  1973  ?  Are  you  familiar  with  those  ? 

Mr.  Hadlock.  Yes.  Sometime  during  the  time  I  was  with  the  Board, 
which  was  about  3  years,  Dick  O'Melia  and  I  decided  that  the  burden 
of  signing  off  individually,  either  he  or  I,  on  each  and  every  closed  file 
was  unnecessary.  We  had  stacks  of  files  2-feet  high  on  our  desks  every 
day  or  so,  Avhen  they  were  closed  for  very  inconsequential  reasons.  And 
the  Division  directors  were  given  authority  to  close  a  file  without  our 
signature  unless  there  was  a  controversy  between  them  as  to  whether 
it  should  be  closed,  or  they  thought  it  was  of  such  significance  that  it 
should  be  brought  to  our  attention. 

Senator  Kennedy.  Did  the  Legal  Division  have  any  input  in  the 
closing  of  files  ? 

Mr.  Hadlock.  Well,  either  one  of  the  two  parts  of  the  so-called 
I^gal  Division  would  have  input  into  files  that  had  been  transmitted 
to  them  by  the  Investigative  Division,  if  that  were  the  case,  or  their 
own  files,  so  to  speak,  why  they  would  have  authority  to  close  them  if 
they  felt  there  was  no  basis  for  carrying  on  any  action. 

Senator  Kennedy.  So  files  had  to  l^e  reviewed  by  the  Legal  Division 
before  they  could  be  closed  ? 

Mr.  Hadlock.  No,  I  would  not  think  that  was  true  always.  If  it 
was  an  investigative  file  in  which  the  investigators  went  out  and 
found  that  the  informer  or  complainant  was  not  telling  the  truth  or 
did  not  know  what  he  was  talking  about  or  would  not  talk,  something 
like  that,  they  would  simply  close  the  file. 

Senator  Kennedy.  That  was  not  this  case,  was  it  ? 

Mr.  Hadlock.  No,  that  wasn't  this  case.  But  they  had  the  authority 
to  close  the  file  without  legal  review. 

Senator  Kennedy.  If  they  refused,  if  carriers  refused  to  answer 
questions,  could  the  investigator  close  the  file? 

Mr.  Hadlock.  If  carriers  refused? 

Senator  Kennedy.  Yes,  if  carriers  refused  to  answer  questions, 
would  the  Legal  Division  have  to  review  that  investigation? 
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Mr.  Hadlock.  I  would  certainly  think  that  the  Investigative  Divi- 
sion would  call  that  to  the  Legal  Division's  attention  and  perhaps  to 
Dick's  or  my  attention. 

Senator  Kennedy.  And  was  that  done  in  this  case  ? 

Mr.  Hadlock.  I  am  not  aware  that  there  was  any  refusal  to  answer 
questions,  because  the  investigations  had  only  gotten  underway  when 
I  left. 

Senator  Kennedy.  OK. 

Thank  you  very  much.  We  are  going  to  have  to  recess. 

[A  brief  recess  was  taken.] 

[A  brief  recess  was  taken.] 

Mr.  John  Knudson,  investigator  for  the  Bureau  of  Enforcement. 

Do  you  swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God  ? 

Mr.  Knudson.  I  do. 

TESTIMONY    OF    JOHN    V.    KNUDSON,    FORMER    INVESTIGATOR, 
BUREAU  OF  ENFORCEMENT,  CIVIL  AERONAUTICS  BOARD 

Senator  Kennedy.  Mr.  Knudson,  what  is  your  present  position  with 
the  CAB  ? 

Mr.  Knudson.  My  present  position  at  this  time  is  I  am  an  assistant 
program  evaluation  officer. 

Senator  Kennedy.  And  what  was  your  position  in  1973  ? 

Mr.  Knudson.  Well,  in  1973,  up  until  August  30,  1973,  I  was  an 
investigator. 

Senator  Kennedy.  And  then  what  happened? 

Mr.  Knudson.  On  August  30  I  received  an  appointment  to  an  as- 
sistant chief  of  program  and  evaluation  section. 

Senator  Kennedy.  How  long  had  you  been  investigating  before 
that? 

Mr.  Knudson.  Since  June  of  1971. 

Senator  Kennedy.  And  who  was  your  superior  during  the  1973 
period  prior  to  your  promotion  ? 

Mr.  Knudson.  Well,  I  was  an  investigator.  Senator.  It  would  have 
been  the  Chief  of  the  Investigation  Division,  Joseph  Stout. 

Senator  Kennedy.  Your  signature  is  on  the  closing  memorandums  of 
these  cases  that  were  closed  November  5,  is  it  not? 

Mr.  Knudson.  Yes,  that  is  correct. 

Senator  Kennedy.  And  do  you  have  a  copy  of  it  right  before  you  ? 

Mr.  Knudson.  Yes,  I  do. 

Senator  Kennedy.  We  will  make  it  a  part  of  the  record. 

[The  information  referred  to  follows :] 
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^  str  -^ 


CAB  Foim  277 
(1-73) 


Bureau  of  Enforcement 

INFORMAL  CASE  CLOSING  MEMORANDUM 

Record  type  _ 
Control  maith  _ 

(20-32) 

U 
(i> 

m'  FilPm.mhfir   7-^'^7fy                                        04  Closed  by    "^^-^^^^ 

,               ,                       (6-13)                                         .          .    ■            '      ■          ■              ,     -     <""'* 

iJ-5 

Date  opened  ^7  1^ ^17^                              47  Date  closed       //     \^-f]7S 

43  and  44  Results  .   (4i-4«)                                                                      '""^^ 

' 

1    1     01    No  violation  found. 

1    1     02    Advice/information  furnished. 

1    1     03    Informal  compliance  obtained. 

f~]     04    Reprimand  letter  issued. 

1 1     05    Forwarded  to  other  bureau. 

LJ     06    Forwarded  to  other  agency. 

r~l     07    Closed  to  transfer. to  Formal  Proceeding. 

1    1  '   08   Closed  to  open  Special  Project. 

1    1      M  '  Closed  to  consolidate  with  other  file  (45  File                                           1 

LJ     10    No  action  taken  -  low  priority. 

Kl      11    No  further  action  warranted. 

46    Legal  Nature  of  Case 

(59-61) 

^       1    Routine.    •  • 

r~l       2    Analysis  of  legal  issue. 


Comments: 


Concurrences  to  close  case: 


-AtttMney/lnvestigator     .      ;/; 


HD 


RJO'M 
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Senator  Kennedy.  That  closing  memorandum  indicates  that  you 
initiated  tlie  closings  and  si^ed  your  names  to  all  of  those  cases  on 
November  5, 

Mr.  Knudson,  That  is  correct. 

Senator  Kennedy.  Did  yon  review  these  files  on  all  of  these  cases 
before  yon  signed  the  closino;  memo  ? 

Mr.  Knudson.  I  did  not.  Senator. 

Senator  Kennedy.  Well,  should  not  the  cases  be  reviewed  prior  to 
closing  ? 

Mr.  Knudson.  If  T  might  add  this  point.  Prior  to  October  1,  1973, 
these  closing  memorandums  were  initiated  either  by  the  attorney  or 
the  investigator  assigned  to  the  case,  and  at  the  time  he  completed  it 
and  initiated  this  form  they  went  forward  by  directive  toward  the  end 
of  September  from  Joseph  Stout.  Chief  of  the  Investigation  Division 
at  that  time,  program  and  evaluation,  took  over  the  duties  of  opening 
cases  within  the  Investigation  Division  and  closing  them,  and  con- 
sequently, at  that  time  it  would  have  fell  to  our  division  to  close  all 
of  these  cases,  to  initiate  the  closing  memorandum. 

Senator  Kennedy.  Do  you  review  them  before  you  initial  them  ? 

Mr.  Knudson.  In  this  particular  case,  Senate 

Senator  Kennedy.  In  regular  cases? 

Mr.  Knudson.  I  would.  Now  I  review  them;  yes.  But  these,  since 
they  were  old  cases  that  had  completed  early  in  August,  even  before 
such  a  section  came  into  being,  I  saw  no  reason  to  do  it  other  than 
at  the  direction  to  initiate  these  and  to  close  them,  and  that's  what  I 
did. 

Senator  Kennedy.  A^Hio  told  you  to  ? 

Mr.  Knudson.  That  was  my  chief  at  that  time,  Joseph  W.  Stout, 
who  instructed  me  to  initiate  the  closings  on  these. 

Senator  Kennedy.  Could  you  tell  us  a  little  bit  about  the  conver- 
sation you  had  with  Mr.  Stout  at  the  time  he  told  you  to  close  them? 

Mr.  Knudson.  Only  as  I  informed  Mr.  Bakes  wlien  I  was  speaking 
with  him.  I  recall  nothing  more  about  it  other  than  that  I  did  receive 
the  instruction  and  there  was  nothing  more  that  I  could  add  to  the 
matter. 

Senator  Kennedy.  Well,  did  you  make  an  independent  judgment 
or  did  you  just  respond  and  react  to  instructions  ? 

Mr.  Knitdson.  I  responded  to  the  instructions. 

Senator  Kennedy.  Had  there  been  other  occasions  when  you  had 
been  told  to  initial  closings  and  you  have  done  it  without  reviewing? 

Mr.  Knudson.  I  do  not  recall  any.  Senator ;  no. 

Senator  Kennedy.  This  was  the  only  time  that  you  do  recall  that 
you  followed  this  kind  of  a  procedure  ? 

Mr.  Knudson.  That  is  correct. 

Senator  Kennedy.  Did  you  think  that  was  unusual  ? 

Mr.  Knudson.  At  the  time  when  our  section  was  new  and  the  duties 
that  we  were  involved  with,  besides  wrapping  up  my  individual  du- 
ties that  I  had  as  an  investigator  prior  to  this  appointment  to  this 
section,  I  did  not.  I  had  numerous  duties  at  the  time  because  it  was 
new.  And  no,  I  did  not  really  at  the  time  think  too  much  about  it. 
Senator;  no. 
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Senator  Kennedy.  When  Mr.  Stout  indicated  that  you  should  ini- 
tial these  closings,  did  you  inquire  of  him  whether  he  had  read  it, 
if  he  was  satisfied  ? 

Mr.  Knudson.  I  did  not  specifically  ask  that  question ;  no. 

Senator  Kennedy.  Well,  did  you  ask  any  question  to  ascertain 
whether 

Mr.  KuNDSON.  No.  As  I  said,  I  felt  at  the  particular  time  that — 
well,  it  was  unusual  to  the  number,  I  grant  you,  but  not  to  initiating 
the  closing  at  this  time. 

Senator  Kennedy.  Now,  I  understand  you  had  formal  responsibility 
for  these  files,  that  you  had  access  and  formal  responsibility  to  main- 
tain the  file  cabinet  in  which  these  cases  were  kept  while  they  were  in 
the  Investigative  Division.  Is  that  right  ? 

Mr.  Knudson.  That  was  part  of  the  plan  of  this  section.  Senator. 
That  is  correct.  When  we  moved  in  to  set  this  up,  we  did  begin  to 
attempt  to  bring  control  into  the  file  system.  That  is  correct.  But  there 
was  still  free  access  to  them  by  anyone  who  wanted  to.  I  mean  there 
was  not  anyone  sitting  at  the  door  or  at  the  file  cabinet  saying  no. 

Senator  Kennedy.  Now  when  you  signed  off  the  closing  memos, 
where  were  these  files  located  ?  Do  you  know  ? 

Mr.  Knudson.  I  do  not  know. 

Senator  Kennedy.  Did  you  not  have  to  find  out  Avhere  they  were 
to  close  them  out  ? 

Mr.  Knudson.  Well,  as  I  pointed  out  to  Mr.  Bakes  when  we  were 
speaking,  they  are  in  consecutive  order.  Senator.  I  could  have  very 
easily  gotten  all  of  the  numbers  in  consecutive  order  and  initiated 
one  of  these  forms,  closing  forms,  to  begin  the  process  through  to 
close  the  case. 

Senator  Kennedy.  Without  even  seeing  the  files  ? 

Mr.  Knudson.  That  is  correct. 

Senator  Kennedy.  What  was  the  proper  procedure  for  closing  files 
in  November  1973  ? 

Mr.  Knudson.  That  would  have  been  when  they  were  reviewed, 
they  normally  came  in  to  the  Chief  of  the  Investigation  Division, 
Mr.  Stout,  and  they  would  be  referred  either  to  myself  or  to  one  of 
the  other  members  of  the  program  and  evaluation  staff.  And  at  that 
time  we  would  look  at  the  case  and  then  proceed  on  through  with 
the  initiation  of  a  closing,  if  that  was  the  case. 

And  my  understanding  of  that,  when  the  Investigation  Division 
completed  a  case,  this  form  was  initiated  as  indicated,  closed  by  the 
Investigation  Division  and  forwarded  to  Legal  Division  to  informal 
compliance  for  their  review  whether  the  case  is  going  to  go  on  further 
as  far  as  action  is  concerned  or  not.  This  was  more  a  movement  of 
the  case  than  an  actual  closing,  as  indicated  by  the  form. 

Senator  Kennedy.  Well,  was  this  reviewed,  do  you  know,  by  the 
Legal  Division  ? 

Mr.  Knudson.  I  do  not  know.  No.  I  do  not  know.  Senator. 

Senator  Kennedy.  Well,  if  it  had  been,  would  it  show  on  the  file? 

Mr.  Knudson.  In  the  file  itself? 

Senator  Kennedy.  Yes,  or  any  place,  on  the  cover  page. 
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Mr.  Knudson.  The  only  place  that  it  would  be  indicated  would  be 
whatever  the  initiation  by  the  Informal  Compliance  Division  Chief  or 
his  representative  as  receiving  them  over,  or  also  indicating  concur- 
rence on  the  movement  of  the  file. 

Senator  Kennedy.  OK.  Thank  you  very  much. 

Mr.  Edison  next. 

Mr.  Edison,  do  you  swear  to  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth  ? 

Mr.  Edison.  I  do. 

TESTIMONY  OF  PETER  C.  EDISON,  FORMER  ASSISTANT  CHIEF, 
INFORMAL  COMPLIANCE  DIVISION,  BUREAU  OF  ENFORCEMENT, 
CIVIL  AERONAUTICS  BOARD 

Senator  Kennedy.  Now  what  is  your  position  with  the  CAB  ? 

Mr.  Edison.  I  am  currently  an  Assistant  Director  of  the  Office  of  the 
Consumer  Advocate. 

Senator  Kennedy.  What  was  your  position  in  1973? 

Mr.  Edison.  In  1973  I  was  Assistant  Chief  of  the  Informal  Compli- 
ance Division  as  of  September. 

Senator  Kennedy.  And  who  was  your  immediate  superior? 

Mr.  Edison.  Mr.  Elias  Eodriguez.  He  was  the  Chief  of  the  Informal 
Compliance  Division. 

Senator  Kennedy.  Your  initials  appear  on  the  closing  memorandum  ? 

Mr.  Edison.  That  is  correct. 

Senator  Kennedy.  That  were  on  the  files  that  were  closed.  Now,  did 
you  review  those  files  before  they  were  closed  ? 

Mr.  Edison.  No;  they  were  not  reviewed  by  either  me  or  anyone  in 
the  Division.  The  reason  these  files  are  not  reviewed  is  that  the  files 
were  brought  to  me — I  believe  the  files  and  a  memorandum  here 
attached,  but  anyway  it  was  a  substantial  amount  of  paper.  At  the 
time  they  were  brought  to  me,  I  think  they  were  brought  by  Mr.  Stout, 
and  I  was  advised  to  go 

Senator  Kennedy.  I  can't  hear  you.  Bring  the  microphone  over. 

Mr.  Edison.  Oh,  at  the  time  that  the  files  were  brought  to  me,  I  was 
advised  that  the  files  were  going  to  the  Formal  Proceedings  Division 
or  to  the  Special  Prosecutor's  Office.  So  therefore,  I  regarded  this  as 
just  a  bookkeeping  device  to  close  them  out  for  formal  purposes. 
They  were  never  to  be  developed  by  the  Informal  Compliance  Divi- 
sion since  it  was  not  the  type  of  work  we  handled,  which  was  corre- 
spondence, informal  type  of  correspondence. 

Senator  Kennedy.  Well,  were  you  made  to  believe  that  they  were 
going  to  go  to  the  Informal 

Mr.  Edison.  Yes,  I  was;  right. 

Senator  Kennedy.  To  the  Informal  Compliance  Section  and  then 
the  Special  Prosecutor? 

Mr.  Edison.  One  or  the  other,  but  the  exact  terminolog}^ 

Senator  Kennedy.  That  is  what  Mr.  Stout  told  you  ? 

Mr.  Edison.  I  believe  it  was  Mr.  Stout.  I  am  not  positive.  It  was  a 
long  time  ago,  but  somebody  physically  brought  them  to  me,  and  Mr. 
Stout  normally  did  that. 

Senator  Kennedy.  Could  it  have  been  somebody  else  ? 

Mr.  Edison.  It  could  have  been,  but  my  strongest  recollection  is  that 
it  was  Mr.  Stout. 
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Senator  Kennedy.  Now,  do  you  know  wliether  the  Informal  Com- 
pliance Section  of  the  Legal  Division  ever  received  or  reviewed  the 
cases  before  they  were  closed  ? 

Mr.  Edison.  Whether  the 

Senator  Kennedy.  Yes;  whether  they  were  reviewed  by  the  Legal 
Division. 

Mr.  Edison.  They  were  not  reviewed  by  myself  or  anyone  in  the 
Informal  Compliance  Division.  Such  a  review  would  not  have  accom- 
plished anything  since  we  weren't  going  to  process  them.  They  were 
supposed  to  go  to  Mr.  Alterman's  office  for  development.  Mr.  Alter- 
man's  office,  even  though  I  did  not  know  anything  about  the  investiga- 
tion, I  did  know  that  they  had  been  involved  previously  in  it  so  that 
made  total  sense  to  me  that  they  would  be  reviewing  it. 

Senator  Kennedy,  Do  you  know 

Mr.  Edison.  And  I  do  not 

Senator  Kennedy.  Whether  they  were  reviewed  by  the  Formal  Pro- 
ceedings Section  ? 

Mr.  Edison.  I  do  not.  I  do  not  know  whether  Mr.  Stout  ever  gave 
tliem  to  them  or  not. 

Senator  Kennedy.  Do  you  know  what  the  proper  procedure  for 
closing  cases  is  ? 

Mr.  Edison.  The  normal  procedure  would  be  for  a  case  that  the 
Investigation  Division  closed,  they  would  initiate  a  closing  memoran- 
dum, as  this  one  is  here,  and  it  would  be  sent  to  our  office  for  either 
concurrence  or  development. 

If  it  was  a  type  of  case  that  could  be  handled  in  an  informal  basis, 
they  would  develop  it  in  the  Informal  Compliance  Division.  If  it  was 
a  major  case,  it  would  liave  gone  directly  to  the  Formal  Proceedings 
Division,  but  it  would  have  been  closed  for  bookkeeping  purposes  any- 
way in  either  case. 

Senator  Kennedy.  Well,  someone  would  have  reviewed  it  ? 

Mr.  Edison.  Correct. 

Senator  Kennedy.  And  were  those  procedures  followed  in  this  case? 

Mr.  Edison.  As  a  practical  matter.  Senator,  I  do  not  know.  They 
were  not  reviewed  prior  to  the  closing,  but  again  the  closing  on  this 
case  is  a  bookkeeping  entry  and  is  not  a  substantive  review. 

Senator  Kennedy.  So  you  don't  know  whether 

Mr.  Edison.  I  don't  know.  I  don't  know  what  happened  after  they 
were  closed. 

Senator  Kennedy.  OK,  thank  you  very  much. 

Next,  Mr.  Rodriguez. 

Do  you  swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth? 

jNIr.  Rodriguez.  I  do. 

TESTIMONY  OF  ELIAS  C.  RODRIGUEZ,  FORMER  CHIEF,  INFORMAL 
COMPLIANCE  DIVISION,  BUREAU  OF  ENFORCEMENT,  CIVIL 
AERONAUTICS  BOARD 

Senator  Kennedy.  What  is  your  current  position  with  the  CAB? 
Mr.  Rodriguez.  Mr.  Chairman,  I  am  the  administrative  assistant  to 
Richard  O'Melia,  Acting  Chairman  of  the  CAB. 

Senator  Kennedy.  And  what  was  your  position  in  1973  ? 
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Mr.  Rodriguez.  I  was  the  Chief  of  the  Informal  Compliance  Divi- 
sion in  the  Bureau  of  Enforcement. 

Senator  Kennedy.  And  what  were  the  procedures  for  closing  cases 
at  that  time  ? 

Mr.  Rodriguez.  Well,  there  were,  of  course,  three  different  divisions 
in  the  Bureau  at  that  time,  and  the  procedures  for  closing  cases, 
whether  those  cases  were  in  the  hands  of  the  Informal  Division  or  in 
the  Investigator's  Office,  the  procedure  was  to  have  a  closing  statement 
placed  on  top  of  the  file  with  an  indication  of  why  it  was  being  closed 
and  then  to  circulate  that  to  the  other  divisions  so  that  they  would 
concur  in  it. 

Senator  Kennedy.  Well  now,  were  these  cases,  these  campaign  con- 
tribution cases  ever  reviewed  or  sent  to  the  Informal  Compliance  Sec- 
tion while  you  were  there  ? 

Mr.  Rodriguez.  Not  to  my  knowledge.  I  never  saw  them. 

Senator  Kennedy.  Would  you  know  if  they  had  been  sent  there? 
Would  you  know  about  it  if  they  had  been  ? 

Mr.  Rodriguez.  If  it  was  at  any  time  that  I  was  there,  I  would  cer- 
tainly have  known  about  it. 

Senator  Kennedy.  So  on  November  5  you  were  still  head  of  the  In- 
formal Compliance  ? 

Mr.  Rodriguez.  I  was. 

Senator  Kennedy.  And  Mr.  Edison  was  your  Deputy,  is  that  right? 

Mr.  Rodriguez.  Yes,  sir. 

Senator  Kennedy.  Well,  why  weren't  the  files  sent  to  your  attention 
for  closing,  for  your  concurrence  ? 

Mr.  Rodriguez.  Well,  when  I  heard  that  the  files  had  been  closed 
without  my  being  aware  of  it,  I  checked  back  to  my  calendar  to  see 
if  I  had  been  there,  and  I  discovered  that  I  was  out  of  town  fron^  the 
2d  of  November  to  the  6th  of  November,  so  that  I  was  out  of  town 
during  that  period  and  during  the  date  when  the  files  were  closed. 

Senator  Kennedy.  Did  you  have  any  knowledge  before  you  went 
out  of  town  that  they  were  going  to  be  closed  ? 

Mr.  Rodriguez.  Senator,  I  had  no  knowledge  of  this  investigation  at 
all.  I  did  not  participate  in  any  of  the  meetings. 

Senator  Kennedy.  When  did  you  first  find  out  about  these  cases? 

Mr.  Rodriguez.  The  first  time  I  found  that  there  was  this  kind  of 
an  investigation  was — well,  I  had  at  odd  times  heard  that  there  was  an 
investigation  in  Informal  Compliance,  but  the  first  time  I  heard  that 
these  files  were  closed  was  in  February  of  this  year. 

Senator  Kennedy.  Do  you  know  why  these  cases  were  closed? 

Mr  .'Rodriguez.  No  ;  I  do  not. 

Senator  Kennedy.  OK.  thank  you  very  much. 

Next.  Mr.  O'Melia.  Chairman  O'Melia. 

Mr.  O'Melia,  do  vou  swear  to  tell  the  truth,  the  whole  truth  and 
nothing  but  the  truth  ? 

Mr.  O'Melia.  Yes,  sir. 

TESTIMONY  OF  RICHARD  J.   O'MELIA,  ACTING  CHAIRMAN,  CAB, 
FORMERLY  DIRECTOR  OF  THE  BUREAU  OF  ENFORCEMENT 

Senator  Kennedy.  I  want  to  welcome  you  back  to  the  subcommittee. 
Mr.  O'Melia.  I  would  rather  be  on  tlie  golf  course.  [Laughter.] 
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Senator  Kennedy.  You  appeared  before  us  on  a  number  of  different 
occasions  during  the  course  of  this  set  of  hearings  that  we  have  had 
and  we  have  benefited  from  your  testimony  on  each  occasion  and  look 
forward  to  your  testimony  again  here  this  afternoon.  As  I  understand 
it,  your  position  in  the  summer  and  fall  of  1973  was  Director  of  the 
Bureau  of  Enforcement? 

Mr.  O'JMelia.  Yes,  sir. 

Senator  Kennedy.  Can  you  describe  how  BOF  began  its  investiga- 
tion of  the  political  contributions  in  1973? 

Mr,  O'Melia.  Yes.  I  think  in  early  July  either  the  AP  ticker  or  by 
the  daily  newspapers  we  found  out  about  the  American  Airlines,  about 
Mr.  Spater's  contribution  to  the  campaign,  to  the  Xixon  campaign 
committee.  As  I  recall,  the  first  meeting  was  on  the  6th  of  July  with 
my  Deputy,  Mr.  Hadlock,  the  chairman,  and  I  think  ]\Ir.  Heye.  I 
don't  know  why  I  wasn't  there  that  day,  but  on  the  July  9,  I  had  a 
meeting  with  Mr.  Lutz  and  Mr.  Hadlock.  And  Mr.  Lutz  was  the  head 
of  the  Bureau  of  Accounts  and  Statistics,  trying  to  find  out  just  how 
we  would  start  this  investigation.  At  that  time  I  also  asked  either 
]Mr.  Alterman  or  ]Mr.  Weldon  to  prepare  for  me  a  memorandum  on 
just  Avhat  violations,  what  CAB  violations  there  would  be  and  also 
a  memo  on  the  legal  aspects  of  how  to  proceed. 

Senator  Kennedy.  Do  you  remember  receiving  a  memorandum  and 
recommendations  from  the  Legal  Division  ? 

:Mr.  O'^Ielia.  Yes,  sir. 

Senator  Kennedy.  On  the  issue  of  how  the  BOE  should  proceed 
and  what  the  CAB's  survey  was? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  And  do  you  recall  what  those  recommendations 
were  ? 

Mr.  O'Melia.  I  think  so.  The  violations,  other  than  the  criminal 
violations  of  the  election  law  which  would  be  in  the  Special  Prosecu- 
tor's Office,  the  violation  of  the  CAB  regulations  would  be  reporting 
violations,  that  is,  if  there  were  any  corporate  funds  that  were  not 
reported  on  the  CAB  reports.  The  legal  options  that  were  in  the  memo, 
that  I  think  I  got  probably  the  13th  of  July,  indicated  that  three  pos- 
sible areas  to  go  into  would  be :  One,  to  have  just  a  normal  routine 
investigation;  two,  that  I  could  issue  an  order  of  all  the  airlines  to 
report  under  oath;  three,  the  alternative  was  to  have  a  305  type-up 
a  hearing  with  an  administrative  law^  judge  and  subpenas.  Those  were 
the  three,  as  I  recall  it. 

I  also  believe  that  the  memo  stated  that  we  had  investigatoi-s  or 
auditors  rather  in  United  and  American  at  that  time,  and  we  were 
trying  to  find  a  modus  vivendi  on  how  we  would  setup  these  investi- 
gations. At  that  particular  time  we  did  not  have  any  idea  of  which 
way  we  would  go. 

Senator  Kennedy.  What  were  the  recommendations  on  that  memo- 
randum ? 

Mr.  O'Melia.  I  believe  the  recommendation  Mr.  Alterman  had  in 
in  his  memo  was  that  I  should  issue — that  the  Director  should  issue 
an  order  to  have  everybody  under  oath.  That  was  his  recommendation, 
but  he  also  said  that  we  should  wait  and  see  the  results  of  the  meeting 
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with  Mr.  Spater  and  American  Airlines  plus  the  experience  that  we 
have  from  the  auditors  that  were  in  American  and  United. 

^f^^!^,l}^^^^^''  ^^^^^'  ^^^  ^'^^^  concur  in  those  recommendations  ? 

Mr.  OMelia.  Well,  they  were  for  my  information  at  that  time.  I 
did  not  make  up  my  mind  which  way  to  go,  sir. 

Senator  Kennedy.  Well,  did  you  discuss  this  with  Mr.  Timm « 

Mr.  O'Melia.  I  may  have— I  met  with  Mr.  Timm  on  the  17th  when 
he  had  an  interview  for  Business  Week  I  believe,  but  at  that  time  even 
in  our  own  shop  we  hadn't  decided  which  way  to  go. 

Senator  Kennedy.  Did  you  discuss  it  though  with  Mr.  Timm  ? 

Mr.  O'Melia.  I  may  have— I  am  sure  that  I  briefed  him  on  the 
options  of  what  we  should  tell  Business  Week  and  that  would  be  what 
1  reiterated  earlier ;  that  any  criminal  violation  would  go  to  the  Spe- 
cial Prosecutor  and  if  we  found  any  other  reporting  violations,  it 
would  be  a  Board  problem. 

Senator  1\j:nnedy.  What  was  you  understanding  of  his  position  on 
how  to  proceed  ? 

Mr.  O'Melia.  At  that  junction  we  were  still  looking  for  a  modus 
vivendi.  We  had  not  decided  or  reached  any  conclusion  as  to  which 
way  to  go. 

Senator  Kennedy.  Well,  you  had  a  recommendation  though  from 
the  legal  division,  did  you  not,  on  the  way  to  proceed  ? 

Mr.  0':Melia.  Yes ;  1  did,  but  we  were  still  looking  into  United  and 
American  at  that  time— I  think  it  was  July  15— but  I  arranged  to 
have  the  investigators  go  to  New  York  to  talk  to  Mr.  Spater,  which 
they  did  on  the  16th,  and  they  reported  verbally  to  me  when  they 
came  back.  And  I  asked  both  Mr.  Stout  and  Mr.  Alterman  to  put  it  in 
writing.  I  received  Mr.  Alterman's  I  believe  on  the  17th. 

Senator  Kennedy.  Well,  did  you  talk  about  the  way  that  you  were 
going  to  proceed ;  did  you  talk  it  over  with  Mr.  Hadlock  ? 

Mr.  O'Mella..  Oh,  yes,  we  discussed  the  possibilities,  but  at  that  point 
we  still  had  not  reached  any  decision. 

Senator  Kennedy.  What  were  his  recommendations  as  to  the  way  to 
proceed  ? 

Mr.  O'Melia.  Well,  I  think  we  both  at  that  point  weren't  sure  which 
way  to  go.  This  was  an  unusual 

Senator  Kennedy.  At  the  same  time  you  made  a  decision  about  the 
way  that  you  were  going  to  proceed,  did  you  not  ? 

Mr.  O'Melia.  Senator  on  July  15  the  Board  gave  me  35  additional 
auditors,  which  doubled  the  statf.  We  had  an  oltice  in  San  Mateo,  and 
I  wanted  to  go  out.  I  knew  Mr.  Hadlock  would  be  leaving  on  August  1, 
and  I  wanted  to  get  some  vacation  in,  plus  get  out  and  see  what  the 
field  office  looked  like  befre  he  left  on  August  1.  So  I  left  on  that  in- 
spection on  the  evening  of  the  17th  or  maybe  it  was  the  18th.  So  I  told 
the  last  meeting  I  had  with  him,  I  said,  ''Whatever  decisions  made  by 
you  and  Mr.  Stout  and  Mr.  Weldon  and  the  auditors  and  Mr.  Wein- 
hoff,  whatever  it  is,  the  only  instructions  that  I  had  at  that  time  was 
to  get  moving  on  it." 

And  then  when  I  came  back  on  August  6,  I  found  that  the  way  that 
that  they  had  decided  when  I  was  gone  was  to  have  all  the  field  auditors 
and  the  investigators  hit  32  or  35  carriers  all  at  once  at  about  19  cities. 
So  when  I  got  back,  that  is  when  I  first  found  out  what  the  decision  was 
to  be. 
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Senator  Kennedy.  So  this  decision  was  not  made  bv  vou  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  Who  was  it  made  by  ? 

Mr.  0':Melia.  I  presume  it  was  made  by  Mr.  Hadlock  and  Mr.  Stout 
and  the  other  people  in  the  office. 

Senator  Kennedy.  You  at  no  time  prior  to  the  coming  back  learned 
of  the  procedure  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  Well  after  you  got  back  and  heard  the  procedure, 
having  had  the  recommendations  that  were  made  to  you  by  the  legal 
division,  what  was  your  reaction  to  the  way  that  they  were  going  to 
proceed  ? 

Mr.  O'Melia.  Well  when  I  came  back,  I  had  Mr.  Stout  draft  a 
memorandum  for  the  Chairman  giving  a  preliminary  review  of  what 
the  investigators  found,  and  in  that  memorandum  it  said  that  on 
July  25  the  Chairman's  office  authorized  an  industrywide  check  or 
some  language  of  that  type  in  that  memorandum. 

After  the  memo  was  sent  up,  then  I  told  Joe  Stout  to  continue  to  get 
his  report,  and  that  then  would  go  to  the  Legal  Division. 

Senator  Kennedy.  After  you  returned  and  you  learned  about  this 
procedure,  did  you  know  that  part  of  the  procedures  was  going  to  be 
that  certain  questions  were  going  to  be  asked  but  other  questions  were 
not  going  to  be  asked  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  And  that  no  f  ollowup  was  going  to  be  made  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  No  f ollowup  in  response  to  those  questions  ? 

Mr.  O'Melia.  No,  sir,  I  did  not. 

Senator  Kennedy.  Well  when  did  you  learn  about  that  ? 

Mr.  O'Melia.  I  think  from  your  staff  this  month. 

Senator  Kennedy.  You  had  no  knowledge  of  it  before  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  Well,  do  you  know  who  made  the  decision  that 
certain  questions  were  to  be  asked  and  that  other  questions  were  to  be 
limited  to  the  questionnaire? 

Mr.  O'Melia.  No;  I  wasn't  here,  sir. 

Senator  Kennedy.  Did  you  ever  discuss  that  with  Mr.  Timm  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  Or  Mr.  Hadlock  ? 

Mr.  O'Melia.  No  ;  I  don't  think  so.  No,  sir. 

Senator  Kennedy.  Or  anyone  else? 

Mr.  O'Melia.  No,  sir.  I  didn't  know  about  it. 

Senator  Kennedy.  You  mean  you  didn't  know  until  this  matter  was 
brought  to  your  attention  by  our  staff  that  these  various  procedures 
were  being  followed  by  the  Bureau  of  Enforcement  investigating  the 
campaign  contributions? 

Mr.  O'Melia.  You  are  referring  to  the  questions  I  think,  and  I  did 
not.  I  never  saw  the  questions. 

Senator  Kennedy.  Well,  you  say  you  hadn't  seen  the  questions,  but 
you  were  aware  that  just  some  questions  were  being  asked  and  others 
were  not  being  asked  or  that  the  investigators  were  being  instructed 
not  to  ask  certain  questions  or  f ollowup  then? 

Mr.  O'Melia.  No,  sir,  I  didn't. 
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Senator  Kennedy.  Well,  what  did  they  tell  you  when  they  came 
back? 

Mr.  O'Meha.  Well,  Mr.  Stout  prepared  the  memo  I  referred  to 
giving  a  summai-y  report  to  the  Chairman  of  those 

Senator  Kennedy.  Well,  what  did  they  tell  you  about  the  investi- 
gation, about  the  instructions  that  were  given? 

Mr.  O'Melia.  Nobody  told  me  about  the  instructions. 

Senator  Kennedy.  What  did  they  tell  you  about  the  investigation 
and  how  they  were  going  to  proceed?  Didn't  someone  say,  "Listen, 
we  think  the  best  way  to  do  it  is  just  to  hit  all  of  these  people  at  one 
time  and  do  a  limited  kind  of  investigation  and  maybe  followup 
later  on." 

Mr.  O'Melia.  Oh,  yes,  that  would  be  normal  surely.  The  investiga- 
tion had  been  completed  and  the  next  step  would  be  to  get  Mr.  Stout's 
report  of  all  of  the  cases,  and  then  they  would  go  to  the  Legal  Division. 

Senator  Kennedy.  Well,  what  do  you  remember  of  what  either  Mr. 
Stout  or  Mr.  Hadlock  told  you  when  you  returned  about  the  way  they 
were  going  to  proceed  with  the  investigation  ? 

Mr.  O'Melia.  Well  it  had  proceeded  and  they  were  very  happy  with 
the  way  it  went  off.  They  hit  all  of  these  carriers  in  a  short  time  and 
thought  the  job  was  well  done. 

Senator  Kennedy.  And  you  just  accepted  their  evaluation  of  it? 

Mr.  O'Melia.  Well,  at  that  particular  stage,  yes,  because  the  investi- 
gation was — because  that  phase  had  been  completed. 

Senator  Kennedy.  We  will  just  recess  for  about  3  minutes. 

Mr.  O'Melia.  Surely. 

[A  brief  recess  was  taken.] 

Senator  Kennedy.  The  subcommittee  will  come  back  to  order. 

Now,  Mr.  O'Melia,  up  until  your  return  from  your  vacation  in  1973, 
did  you  ever  discuss  or  communicate  wnth  anybody  outside  of  the 
Civil  Aeronautics  Board  about  the  subject  of  political  contributions 
by  airlines  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  At  no  time  you  ever  talked  to  anybody  about 
corporate  contributions  by  airlines  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  Or  of  the  BOE  investigation  of  airline 
contributions  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  After  you  returned  from  your  vacation  did  you 
receive  any  reports  or  summaries  of  the  investigation  ? 

Mr.  O'Melia.  Yes,  sir.  As  I  said  earlier,  on  August  8,  I  sent  a 
memorandum  to  the  Chairman  with  an  attachment  which  indicated 
the  progress  so  far  in  that  investigation. 

Senator  Kennedy.  Well,  what  did  you  receive? 

Mr.  O'Melia.  Pardon? 

Senator  Ivennedy.  Wliat  did  you  receive  before  you  sent  the  memo? 
What  was  the  basis  of  the  information  that  you  had  ? 

Mr.  O'Melia.  That  was  from  Mr.  Stout's  summary  of  what  the  audi- 
tors and  investigators  found  when  they  went  through  the  carriers. 

Senator  Kennedy.  And  after  your  return  you  communicated  through 
a  memorandum  with  the  Chairman's  office  on  the  results  of  these 
investigations  ? 
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Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  That  is  the  August  8  memo  ? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  Is  that  right  ? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  We  will  include  that  in  the  record. 

[The  memo  referred  to  above  follows :] 

Civil  Aeronautics  Boakd, 

August  8,  1973. 
CONFIDENTIAL 

To :  Chairman,  B-1 

From  :  Director,  Bureau  of  Enforcement,  B-50 

Subject :   Industrywide  Survey  Regarding  Political  Contributions  by  Air  Car- 
riers—File 73-0695 

On  July  16,  1973  staff  members  of  the  Bureau  of  Enforcement  interviewed 
George  A.  Spater,  Chairman  of  the  Board  of  American  Airlines,  regarding  the 
carrier's  political  contributions  to  the  Committee  for  the  Reelection  of  the 
President  and  the  accounting  and  reporting  of  this  contribution  as  required  under 
the  Board's  Uniform  System  of  Accounts  and  Reports.  American  had  previously 
disclosed  information  on  the  contribution  to  the  Special  Prosecutor  in  the  Water- 
gate Investigation  and  this  matter  received  widespread  publicity  because  of  the 
apparent  violation  by  American  of  those  Federal  statutes  relating  to  corporate 
campaign  contribution.s. 

Because  of  the  publicity  and  interest  created  by  American's  revelation,  the 
Chairman,  on  July  25,  1973,  asked  the  Bureau  to  conduct  an  industry  wide  sur- 
vey— through  interviews  with  chief  carrier  executives — on  the  accounting  and 
reporting  of  any  political  contributions  which  may  have  been  made.  The  survey 
began  on  July  30  and  was  completed  during  that  week. 

All  special  agents  on  duty,  including  the  field  representatives  in  Miami,  New 
York  and  Alaska  and  six  auditors  were  employed  in  the  survey  which  involved 
interviews  with  carrier  chief  executives  (except  for  a  few  who  were  out  of  the 
country)  and  other  officials  responsible  for  the  reporting  of  contributions  under 
the  Uniform  System  of  Accounts  and  Reports.  Appropriate  accounting  records 
were  examined  and  statements  were  obtained  containing  answers  to  specific 
questions  posed  in  the  interviews.  A  total  of  35  ^  air  carriers,  representing  all 
but  four  trunk,  local  service,  supplemental  and  cargo  carriers,  were  covered  in 
the  survey — the  first  time  an  industrywide  survey  had  ever  been  conducted  in 
the  time  span  of  only  one  week.  Personal  interviews  were  made  in  19  cities 
throughout  the  Continental  U.S.  and  Alaska.  Our  original  plan  to  send  a  team 
to  Hawaii  was  cancelled  upon  learning  that  the  president  of  Hawaiian  Airlines 
was  in  Europe.  Consequently,  interviews  at  Aloha  and  Hawaiian  Airlines  will 
be  conducted  upon  the  return  of  Hawaiian's  President. 

[*  *  *  INDICATES  name  OF  AIR  CARRIER  DELETED  BY  SUBCOMMITTEE  ON 
ADMINISTRATIVE  PRACTICE.] 

*  *  *  and  two  of  the  other  35  carriers  checked  ( *  *  *  and  *  *  * )  were  found 
to  have  violated  the  Board's  regulations  involving  the  Uniform  System  of  Ac- 
counts and  Reports  (Part  241  of  the  Economic  Regulations).  On  August  6,  1973 
Braniff  reported  it-;  contribution  to  the  Special  Prosecutor  in  the  Watergate  in- 
vestigation. A  resume  of  the  survey's  results  is  incorporated  in  the  attached  table 
for  the  Board's  information.  Should  the  Board  require  more  details  concerning 
the  survey,  there  are  statements  and  detailed  reports  for  all  carriers  surveyed 
available  in  the  Bureau's  files. 

Richard  J.  O'Melia. 

Attachment. 

Senator  Kennedy.  Who  prepared  that  memorandum  for  you? 
Mr.  O'Melia.  I  believe  Mr.  Stout  prepared  it. 

Senator  Kennedy.  Did  you  receive  a  memo  from  the  Chairman  in 
response  to  your  August  8  memo  ? 


1  Interviews  of  officials  at  Hawaiian  and  National  Airlines  were  postponed  until  Au^st 
13  when  they  will  return  from  trips  outside  the  U.S.  At  that  time,  Aloha  will  also  be 
completed. 
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Mr.  O'Melia.  Yes ;  I  did,  sir. 

Senator  Kennedy.  And  that  is  the  memo  from  Mr.  Timm  to 

Mr.  O'Melia.  August  10. 

Senator  Kennedy.  We  will  also  include  that  in  the  record. 

[The  memo  referred  to  above  follows :] 

Civil  AiaiONAUTics  Board, 

August  10,  1973. 
CONFIDENTIAL 

To  :  Director,  Bureau  of  Enforcement 
From :  The  Chairman 

Subject:  Industrywide  Survey  Regarding  Political  Contributions  by  Air  Car- 
rier—File 73-0695 

I  am  in  receipt  of  your  memorandum  of  August  8,  1973,  relating  to  the  Indus- 
trywide Survey  Regarding  Political  Contributions  by  Air  Carriers — File  73-0695. 

While  recognizing  that  the  report  is  not  yet  entirely  completed,  I  think  we 
should  take  such  information  as  we  now  have  and,  to  the  extent  it  provides 
grounds  for  believing  federal  law  may  have  been  violated,  transmit  it  to  the 
Department  of  Justice  with  a  follow  up,  if  necessary,  upon  completion  of  the 
Survey.  You  may  wish  to  ask  General  Counsel  to  assist  in  a  review  of  the  Survey 
in  this  regard. 

Further,  I  see  no  reason  for  the  Bureau  not  to  begin  now  to  develop  its  own 
enforcement  plans  regarding  any  violations  of  Board  regulations  discovered  in 
this  Survey. 

Robert  D.  Timm. 

Senator  Kennedy.  Now  do  you  recall  how  you  received  that  memo- 
randum ? 

Mr.  O'Melia.  No;  I  don't.  I  am  sorry,  I  just  don't  remember 
how 

Senator  Kennedy.  Was  it  sent  or  delivered  to  you  in  the  normal 
course,  or  did  someone  from  the  Chairman's  office  deliver  it  to  your 
office? 

Mr.  O'Melia.  I  have  racked  my  brain.  Senator,  and  I  really  don't 
recall  how  it  was  delivered. 

Senator  Kennedy.  Now  you  have  said  that  you  did  receive  a  sum- 
mary of  the  investigations  from  Mr.  Stout  and  that  you  also  received 
copies  of  the  investigators'  483  reports  ? 

Mr.  O'Melia.  Yes;  they  would  come  in  periodically  whenever  the 
investigator  finished  his  report. 

Senator  Tinned y.  Now  did  you  read  that  material  ? 

Mr.  O'Melia.  Yes ;  I  read  some  of  it,  not  in  too  much  detail  because 
they  would  go  to  Mr.  Stout,  who  would  then  prepare  a  final  report. 

Senator  Kennedy.  And  did  you  notice  at  that  time  there  were  un- 
generally  ? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  And  did  you  notice  at  that  time  there  were  un- 
answered questions  by  some  carriers  and  even  the  editing  of  the  ques- 
tionnaire by  the  carrier  itself  in  one  instance  ? 

Mr.  O'Melia.  Yes;  I  knew  there  were  unanswered  questions  and 
there  needed  to  be  more  investigations,  more  investigative  work  done 
on  some  of  them. 

Senator  Kennedy.  Did  you  order  any  followup  on  these  investiga- 
tions ? 

Mr.  O'Melia.  Sir,  let  me  just  start  back  here  and  explain  pro- 
cedures. Normally  when  an  investigation  is  completed  or  started  or 
any  particular  phase,  as  it  comes  in  Mr.  Stout  would  then  have  the 
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responsibility  of  completing  the  report,  completing  the  investigation — 
whatever  shape  it  was  in — and  it  would  then  either  go  to  the  Formal 
Division,  the  Legal  Division  or  Informal.  When  it  would  get  to  the 
Formal  Division,  which  would  be  the  step  after  the  Investigative  Di- 
vision, then  the  usual  practice,  Senator,  was  that  the  Formal  Division 
would  then  sit  down  with  Mr.  Stout  and  the  investigators  and  say, 
"Look,  we  need  more  investigation  done  on  this  case  so  that  we  can 
prepare  a  complaint,  a  legal  complaint  that  will  stand  up." 

That  was  the  standard  procedure  all  the  time  I  was  there.  That  was 
normal  procedure.  And  a  lot  of  times  Mr.  Stout  and  the  investigators 
would  say  to  the  legal  people,  "No,  you  don't  need  any  more  informa- 
tion. You  have  all  the  information."  Or  the  Legal  Di^dsion  could  say, 
"It  is  stale;  it  has  been  too  long;  we  want  additional  information." 

Then  if  there  was  a  dispute  between  the  two,  then  it  would  come  to 
me  to  decide  whether  to  send  the  investigators  out  or  whether  in  my 
opinion  there  were  sufficient  facts  to  file  a  complaint. 

That  is  the  procedure  that  these  cases  would  follow,  and  that  is  the 
way  this  one  should  have  gone. 

Senator  Kennedy.  But  it  was  not? 

Mr.  O'Melia.  That  is  what  I  understand.  It  was  not,  sir. 

Senator  Kennedy.  We  saw  the  report,  and  I  understand  from  your 
earlier  remarks  that  you  felt  that  there  were  at  least  some  unansw^ered 
questions.  Did  you  ask  any  further  f ollowup  at  that  time  ? 

Mr.  O'Melia.  No  ;  further  f ollowup  would  come  once  it  got  to  the 
formal  legal  division ;  that  is,  that  would  be  the  normal  way  it  would 
be  done.  This  was  just  the  first  phase,  and  the  second  phase  or  third 
phase  we  hadn't  arrived  at. 

Senator  Kennedy.  Well  the  memo  of  August  10,  when  the  Chairman 
says  that  BOE  can  begin  its  own  enforcement  action  based  on  the  in- 
formation it  then  gained  from  the  surveys  and  also  that  the  surveys 
did  reveal  actual  admissions  by  two  carriers  of  large  unreported  cor- 
porate contributions — let  me  ask  you  this. 

l\niile  you  were  still  the  Director  of  the  Bureau  of  Enforcement  dur- 
ing August,  September,  October,  November,  what  enforcement  action, 
if  any,  did  you  take  or  direct  BOE  to  take  on  these  violations  in  CAB 
reporting  rules  ? 

Mr.  O'Melia.  Well  the  Board  reporting  violations  referred  to  in  that 
memorandum,  well,  I  told  Mr.  Stout  to  finish  his  report  and  get  it  to 
the  legal  division.  About  that  time  which  was,  I  think,  September  6 
the  President  sent  my  name  up  to  the  Senate  for  a  vacancy  on  the 
CAB.  Shortly  thereafter  I  talked  to  both  Mr.  Stout  and  Mr.  Wel- 
don  and  Mr.  Rodriguez.  And  my  hearings  tentatively  were  scheduled 
about  September  19.  So  I  told  them,  "I  am  going"^  to  disengage  as 
much  as  I  can.  I  have  to  go  up  to  the  Hill  to  meet  Senators  and 
I  have  to  brief  myself  on  the  questions  that  I  will  be  asked.  And  just 
keep  operating  the  way  you  have  been  so  that  when  my  successor  comes 
in,  you  can  brief  him  and  he  will  then  have  the  responsibility  to  com- 
plete this." 

Senator  Kennedy.  Well,  didn't  you  think  it  was  possible  that  you 
were  going  to  get  asked  about  that  from  the  Senators  during  the  con- 
firmation hearings  ? 
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Mr.  O'Melia.  Oh,  no ;  I  wasn't  asked  and  they  were  moving  I  thought 
along  the  way  they  should  move.  In  fact 

Senator  Kennedy.  But  I  mean,  because  it  was  a  public  matter,  I 
mean,  I  had  the  staff  read  through  those  hearings 

Mr.  O'Melia.  Yes,  sir. 

Senator  Ejennedt.  And  the  issue  was  not  raised,  but  it  was  certainly 
a  matter  of  public  record  during  the  course  of  the  summer  that  this  in- 
vestigation was  going  on,  and  I  would  have  thought  that  you  might 
very  well  have  expected  that  you  would  be  asked  a  question  about  how 
the  investigation  was  going  and  its  shape  and 

Mr.  O'Melia.  Well 

Senator  Kennedy.  And  fonn  and  substance  on  it.  I  would  think  that 
you  would  have  expected  that  that  would  be  one  of  the  areas  that  you 
would  have  briefed  yourself  on. 

Mr.  O'Melia.  Well,  actually  we  hadn't  gotten  to  it  yet,  Senator, 
but  we  did  contact  the  Special  Prosecutor's  Office  and  we  did  have  an 
exchange  of  letters  from  Mr.  Cox  and  Mr.  Timm  I  think  the  last  of 
August  where  we  set  up  a  2-way  street  where  they  would  have  access 
to  all  of  the  investigations  that  we  made,  our  files  were  open,  and 
they  could  come  over,  and  did  come  over  in  September  and  then  again 
in  October  I  was  called  by  a  Mr.  Quarles,  who  said  he  would  be  coming 
over  to  take  a  look  at  the  files  again.  So  if  I  was  asked  a  question 
my  answer  Avould  have  been  that  we  are  cooperating  fully  with  the 
Special  Prosecutor's  Office  and  they  in  their  investigation  will  give 
us  any  information  they  get.  And  after  all,  they  had  the  FBI  to  help 
them  and  I  had  seven  investigators,  so  we  hoped  the  two-way  street 
would  work;  that  they  would  give  us  some  information  and  facts 
that  we  could  use  wherever  there  was  any  violation  of  the  Board's 
regulations  over  and  above  what  we  had. 

Senator  Kennedy,  Of  course  you  mentioned  earlier  that  you  under- 
stood that  the  jurisdiction  which  you  had  and  the  Board  was  broader 
and  wider,  was  it  not,  than  the  Special  Prosecutor's  ? 

Mr.  O'Melia.  Oh,  no.  No,  no.  All  the 

Senator  Kennedy.  They  had  a  very  limited  jurisdictional  area. 

Mr.  O'Melia.  They  had  the  criminal  jurisdiction. 

Senator  Kennedy.  That  is  right,  and  just  the  Federal  too,  just  the 
Federal  contributions. 

Mr.  O'Melia.  That  is  correct.  And  what  the  violations  of  the  Board 
regulations  are,  are  reporting  violations 

Senator  Kennedy.  That  is  right,  so  your's  was  much  broader 

Mr.  O'Melia.  Over  $5,000. 

Senator  Kennedy.  So  your's  was  much  broader. 

Mr.  O'Melia.  Yes,  if  you  look  at  it  that  way. 

Senator  Kennedy.  Since  you  had  broader  jurisdiction,  since  you 
were  interested  not  only  in  the  Federal  but  other  kinds  of  contribu- 
tions, unreported  contributions,  you  would  have  expected  that  they 
would  say,  "Well,  that  is  nice,  but  you  are  working  with  the  Special 
Prosecutor,  but  what  are  you  doing  in  terms  of  the  BOE?" 

Mr.  O'INIelia.  Well  the^  method  that  I  described  was  that  as  soon 
as  the  initial  series  of  this  investigation  were  over,  we  would  then 
start,  if  we  felt  there  were  additional  carriers  that  we  had  to  check, 
we  would  check  into  those.  In  fact,  that  is  Avhat  happened.  They  were 
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investigatinjrr  all  of  1974  and  up  through  1975  into  major  carriers. 
Complaints  were  filed  last  week. 

Senator  Kennedy.  You  said  you  were  waiting  for  the  final  report 
from  Mr.  Stout? 

Mr.  O'Melia.  Yes,  sir.  And  then  as  soon  as  he  had  that,  that  then 
should  go  to  the  legal  division. 

Senator  Kennedy.  But  the  August  memo  to  the  Chairman,  I  mean, 
from  the  Chairman — well,  you  got  two  memos  now,  as  I  understand, 
to  the  Chairman  where  you  said,  "The  survey  begun  on  July  30th  was 
completed  during  that  week,"  and  the  memo  also  said,  "Should  the 
Board  require  more  details  concerning  the  survey,  there  are  statements 
and  detailed  reports  for  all  carriers  surveyed  available  in  the  Bureau's 
files."  So  it  would  appear  that  the  investigation  was  completed  in 
August  as  far  as  you  were  concerned;  isn't  that  correct? 

Mr.  O'Melia.  (Dh,  but  several  carriers  they  hadn't  contacted. 

Senator  Kennedy.  Well,  what  remained  to  be  done? 

Mr.  O'Melia.  The  remaining  step  then  was  the  final  report  by  Mr. 
Stout  and  then  sending  that  to  the  legal  formal  division  for  the  next 
step.  And  in  that  step  they  could  then  recommend  to  me  or  to  my 
successor  whether  they  felt  it  should  be  an  order  of  the  Bureau  or  it 
should  be  a  305  investigation  or  whether  they  wanted  more  investiga- 
tions. That  is  the  pattern  that  I  have  been  operating  under  for  4  years. 

Senator  Kennedy.  Well  did  you  ever  ask  Mr.  Stout  what  was  delay- 
ing the  final  report? 

Mr.  O'Melia.  I  didn't — I  don't,  I  don't  think  I  did  because,  as  I  said 
earlier,  after  September  6,  I  wanted  to  disengage  so  that  when  I  be- 
came a  Board  member,  I  could  sit  on  the  cases  that  were  instituted  or 
investigated  after  I  left. 

Senator  Kennedy.  Well,  what  was  the  next  thing  that  happened 
concerning  the  investigations  in  1973  ? 

Mr.  O'Melia.  Well,  what  month  or  what  time?  Are  you  talking 
about  the  Special  Prosecutor  coming  over  to  look  at  the  files  or— 

Senator  Kennedy.  Well,  I  mean  did  you  receive  any  communica- 
tions from  the  chairman  on  these  investigations  ? 

Mr.  O'Melia.  I  received,  I  received — well,  let  me  put  it  this  way. 
Sometime  in  November,  early  November,  I  am  not  sure  of  the  exact 
date,  Mr.  Heye,  the  assistant  to  the  chairman,  came  into  my.  office  un- 
annoimced  and  when  he  came  in,  he  reached  in  his  pocket  and  took  out 
some  regular-sized,  regular-sized  letter,  letterhead,  and  gave  it  to  me, 
and  I  read  it.  And  the  substance  of  it  was  that  I  was  to  stop  investigat- 
ing any  more  Board  political  contributions  cases.  I  read  it  again  and 
stood  up  and  gave  it  back  to  him  and  said,  "I  do  not  want  and  will  not 
accept  it." 

And  he  looked  and  said.  "Don't  you  want  to  keep  it  for  your  files?" 

And  I  said,  "No,  I  don't  want  it  in  my  files.  You  can  put  it  in  your 
files  or  you  can  do  whatever  you  want;  just  take  it  back  where  it  came 
from." 

And  then  he  asked  me 

Senator  Kennedy.  How  did  you  know  that— I  mean,  did  you  know 
who  this  note  came  from  ? 
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Mr.  O'Melia.  Well,  yes,  it  had  from  the  chairman  to  me  and  the 
subject  of  the  political  campaign  and  had  Mr.  Timm's  initials  on  the 
bottom. 

Senator  Kennedy.  Did  you  see  those  ? 
Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  Were  they  handwritten  or  typed  ? 
Mr.  O'Melia.  No;  it  was  inked,  handwritten  initials. 
Senator  Kennedy.  And  the  sum  and  substance  of  the  note  was  to 
terminate  the  investigation  ? 
Mr.  O'Melia.  That  is  correct. 

Senator  Kennedy.  The  investigation  of  the  campaign  contribu- 
tions by  the  airlines? 

Mr.  O'Melia.  By  the  Board,  by  my  Office ;  yes,  sir. 
Senator  Kennedy.  And  so  what  did  you — What  was  your  reaction 
to  this? 

Mr.  O'Melia.  Well,  I  had  my  hearings  before  the  Senate  and  I  am 
about  to  be  confirmed  and  I  just  couldn't  believe  it,  and  still  don't. 
And  I  called  Mr.  Stout,  my  chief  investigator,  and  I  relayed  the  same 
conversation  that  I  have  given  to  you.  And  I  told  him,  I  said,  "I 
have  been  around  a  long  time  and  as  of  now  Mr.  Timm  knows  about 
this  memo  and  whoever  typed  it  knows  about  it,  Mr.  Heye  knows 
about  it,  you  and  I  know  about  it."  And  I  said,  "As  long  as  I  am  here 
and  as  long  as  you  are  here,  I  want  you  to  be  sure  that — I  want  you  to 
be  sure  we  protect  our  rear  end  and  you  keep  investigating  all  the  bad 
cases."  And  I  said,  "My  successor  and  his  assistants,  whoever  they  are, 
can  go  ahead  from  there,  but  keep  investigating." 
And  that  is  all  I  recall. 

Senator  Kennedy.  Well  now,  you  are  certain  about  this  recollection, 
about  your  recollection  ? 
Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  You  are  not  confusing  this  note  with  a  memo- 
randum, with  another  memorandum  you  received  from  the  chairman 
about  August  10  relating  to  these  investigations  ? 
Mr.  O'Melia.  No,  no,  no. 

Senator  Kennedy.  You  are  familiar  with  that  other  memorandum  ? 
Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  And  they  are  not  the  same  ? 

Mr.  O'Melia.  That  one  was  signed  by  Mr.  Timm ;  the  other  one  I 
am  talking  about  in  November  had  his  initials. 

Senator  Kennedy.  Did  you  form  any  impression  of  whether  Mr. 
Heye  was  aware  of  the  contents  of  the  memorandum  ? 
Mr.  O'Melia.  Oh,  yes. 

Senator  Kennedy.  Or  was  he  just  acting  as  a  messenger? 
Mr.  O'Melia.  Well,  I  am  sure  he  knew.  Well,  I  don't  know  because 

he  was  surprised  when  I  gave  it  back  to  him,  but 

Senator  Kennedy.  Well,  did  you  talk  about  the  substance  of  that 
note  to  Mr.  Heye  ? 

Mr.  O'Melia.  No,  sir,  just  about  the  time  that  he  asked  me  whether 
1  wanted  another  copy,  wanted  to  keep  a  copy  of  the  memo,  somebody 
else  walked  mto  the  office  and  I  said,  "No,  l' don't  want  a  copy  of  it; 
]ust  take  it  back,"  and  that  was  the  end  of  the  conversation. 
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Senator  Kennedy.  Did  you  indicate  to  Mr.  Heye  whether  you 
would  not  follow  the  instructions  of  the  memorandum  and  stop 
investigations  ? 

Mr,  O'Melia.  No,  sir,  the  inference  was  obvious  to  me;  I  just  would 
not  accept  it. 

Senator  Kennedy.  Why  didn't  you  keep  a  copy  of  it  ? 

Mr.  O'Melia.  AVell,  I  didn't  want  a  copy  in  our  files,  that  my  sucessor 
would  see  and  think  that  he  might  be  inhibited  from  carrying  these 
investigations  on. 

Senator  Kennedy.  Well  why  didn't  you  write  a  memo  explaining 
that  you  weren't  going  to  follow  the  chairman's  orders  ? 

Mr.  O'Melia.  Well,  in  hindsight.  Senator,  I  wish  I  had  kept  a  copy 
of  it. 

Senator  Kennedy.  Did  you  think  about  calling  Mr.  Timm? 

Mr.  O'Melia.  No,  I  never  discussed  it  with  him.  He  never  came 
back  and 

Senator  Kennedy.  Why  didn't  you  bring  it  up  with  him  ? 

Mr.  O'Melia.  Well,  he  by  then  should  have  known  my  reaction  to 
it.  There  would  have  been  no  need  to  because  I  would  have  told  him 
the  same  thing. 

Senator  Kennedy.  Did  you  ever  talk  to  anyone  other  than  Mr.  Heye 
about  this  memorandum  ? 

Mr.  0'Mell\.  And  Mr.  Stout. 

Senator  Kennedy.  Oh,  and  Mr.  Stout? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  And  he  was  the  only  one  ? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  Other  than  Mr.  Heye  ? 

Mr.  O'Melia.  Yes,  sir,  until  this  year. 

Senator  Kennedy.  What  did  you  tell  Mr.  Stout  about  the  cases 
themselves?  Did  you  give  him  any  directions  on  how  to  proceed? 

Mr.  O'Melia.  No,  I  thought — in  that  timeframe,  at  that  timeframe, 
I  thought  he  would  still  be  getting  new  information  from  the  Special 
Prosecutor  and  would  continue  to  investigate  the  cases. 

Senator  Kennedy.  Now,  when  was  this  conversation  ? 

Mr.  O'Melia.  The  best — I  know  it  was  after  I  had  been  up  and  had 
my  confirmation  hearings,  and  I  know  Joe  Stout  was  in  town.  He  got 
back  from  Europe  on  November  2.  I  left  November  13,  and  was  gone 
until  I  was  confirmed  bv  the  Senate  on  the  20th.  So  the  timeframe 
had  to  be  the  2d  to  the  30th. 

Senator  Kennedy.  Of  ? 

Mr.  O'Melia.  November. 

Senator  Kennedy.  Well  you  are  aware  that  all  of  the  files  were 
closed  on  November  5  ? 

IMr.  O'Melia.  I  was  not.  I  heard  of  that  from  your  staff  this  month. 

Senator  Kennedy.  Well  as  I  understand  the  time  sequence,  you  had 
this  meeting  early  November  and  all  the  files  were  closed  on  Novem- 
ber 5  and  they  were  never  reviewed  by  those  who  should  have  reviewed 
them.  Would  you  explain  why  Mr.  Stout  would  have  done  this  in  light 
of  the  directions  that  you  gave  him  ? 
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Mr.  O'Melia.  No,  sir,  I  am  not  sure  that  they  were  closed  before  or 
after  I  talked  to  him,  Senator.  It  could  have  been  either  way. 

Senator  Kennedy.  Or  they  could  have  been 

Mr.  O'Melia.  Could  have  been  closed. 

Senator  Kennedy.  Could  have  been  closed  right  after  you  did  talk 
to  him. 

Mr.  O'Melia.  Or  I  could  have  talked  to  him  after  the  5th  and  he 
had  already  closed  them. 

Senator  Kennedy.  Well  wouldn't  he  have  said  something  about  it  ? 

Mr.  O'Melia.  Well,  yes,  I  don't  know.  I  can't 

Senator  Kennedy.  I  mean,  don't  you  think  he  would  have  said, 
"Well,  we  have  just  closed  those  about  3  days  or  5  days  ago?" 

Mr.  O'Melia.  He  didn't,  sir. 

Senator  Kennedy.  Well  I  mean  it  would  seem  logical  if  he  had 
closed  them  and  you  had  this  conversation,  that  he  would  have  said 
that,  would  it  not  ? 

Mr.  O'Melia.  Could  have. 

Senator  Kennedy.  You  are  sure  and  certain  what  you  told  Mr. 
Stout  in  1973  couldn't  have  been  construed  by  him  as  a  direction  to 
close  the  cases  ? 

Mr.  O'Melia.  No,  sir,  just  the  opposite.  In  fact,  I  guess  I  was  a  little 
bit  as  a  prophet  when  I  told  him  that  these  things  have  a  way  of 
leaking  and  getting  out ;  that  the  chairman  knew  about  it  and  we  knew 
about  it  and  the  secretary  knew  about  it.  Little  did  I  know  that  I 
would  be  the  one  that  would  tell  your  investigators  that  this  happened. 

Senator  Kennedy.  You  have  discussed  this  with  Mr.  Stout,  have 
you  not,  recently  ? 

Mr.  O'Melia.  I  did  not  discuss  it  with  him  until  after  your  staff  had 
talked  to  him  three  or  four  times. 

Senator  Kennedy.  And  what  is  his  recollection  of  that  note,  that 
memo? 

Mr.  O'Melia.  He  had  no— he  said  he  had  no  recollection  of  it.  He 
would  try  and  think  about  it  and  hoped  it  would  refresh  his  memory. 
I  think  that  is  it. 

Senator  Kennedy.  Does  he  recall  why  he  closed  all  the  cases  ? 

Mr.  O'Melia.  Yes,  he  said  just  for  administrative  process.  They 
weren't  really  closed.  They  were  closed  to  move  them  over  to  the  Legal 
Division. 

Senator  Kennedy.  Mr.  Rickey  testified  earlier  that  you  told  him  to 
gather  up  all  of  the  files  and  copies  of  483  reports  and  put  them  in  a 
safe.  Did  that  occur  ? 

Mr.  O'Melia.  Yes,  sir.  I  knew  the  Special  Prosecutor  would  be 
coming,  would  be  coming  over  to  look  at  them  and  I  asked  him  where 
the  files  were,  and  he  said,  "They  were  on  some  of  the  investigators' 
desks,  and  some  in  drawers."  And  I  said  well,  these  are  all  politically 
sensitive.  I  want  them  in  one  spot  for  the  Special  Prosecutor  to  be 
able  to  look  at  and  review  when  he  comes  over,  so  put  them  in  the 
safe  for  safekeeping, 

I  surely  did  tell  him  that. 

Senator  Kennedy.  Well,  did  that  occur  before  or  after  your  receipt 
of  that  memo  from  Chairman  Timm  ? 
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Mr.  O'Melia.  That  is  before,  as  I  recall  it,  the  middle  of  October. 

Senator  Kennedy.  And  your  testimony  is  you  did  it  just  for  safe- 
keeping ? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  What  triggered  that  ? 

Mr.  O'Melia.  Well,  what  triggered  it  was  the  call  I  had  from  Mr. 
Quarles  on  the  9th  of  October  where  he  was  wanting  to  come  over 
the  11th  to  take  a  look  at  all  of  the  files.  I  was  gone  from  the  11th  to 
the  16th,  and  when  I  came  back  I  found  he  had  not  come  over,  but  he 
had  sent  another  guy.  And  so  I  then  asked  Mr.  Rickey  where  all  of 
those  files  were.  And  I  have  answered. 

Senator  Kjennedy.  Well  at  any  time  in  1973  did  you  have  any  con- 
versations or  any  written  communications  with  anyone  except  CAB 
personnel  concerning  these  investigations  or  contributions  by  airlines  ? 

Mr.  O'Melia.  Nothing  other  than  what  was  in  the  newspapers. 

Senator  K!ennedy.  Well 

Mr.  O'Melia.  Not  about  our  investigations. 

Senator  Kennedy.  Pardon  ? 

Mr.  O'Melia.  Not  about  our  investigations. 

Senator  Kennedy.  Well  about  the  campaign  contributions,  did  you 
ever  at  any  time  talk  to  anyone  outside  the  CAB  about  the  investiga- 
tions, about  your  investigation? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  Now  on  November  26  you  were  sworn  in  as  a 
Board  member,  or  on  the  28th— no,  the  26th,  and  then  on  the  28th  of 
1973  Mr.  Gingery  took  over  your  old  position  of  Director  of  BOE? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  Did  you  tell  him  about  the  investigation  of  con- 
tributions or  Chairman  Timm's  letter  to  stop  the  investigations  ? 

Mr.  O'Melia.  No.  Actually  the  press  release  on  Mr.  Gingery  came 
out  the  same  day  I  was  sworn  in,  the  26th  of  November.  I  talked  to  him. 
I  did  not  tell  him  about  the  memo — I  shouldn't  say  from  Mr.  Timm  be- 
cause I  don't  know  whether  it  did  come  from  Mr.  Timm.  It  was  Mr. 
Heye  that  delivered  it.  It  had  Mr.  Timm's  initials  on  it.  But,  no,  I  did 
not  tell  him.  I  told  him  whenever  he  wanted  to  be  briefed,  I  was  avail- 
able to  discuss  the  staff,  the  people,  and  cases,  and  he  never  accepted 
my  invitation :  never  once  in  all  that  time. 

Senator  Kennedy.  So  you  never  briefed  him  ? 

Mr.  O'Melia.  No,  sir. 

Senator  Kennedy.  OK,  that  is  all.  We  will  recess  briefly. 

[A  brief  recess  was  taken.] 

Senator  Kennedy.  Mr.  O'Melia,  we  want  to  thank  you  for  coming.  I 
think  we  have  covered  the  areas  that  we  are  interested  in.  I  am  sorry 
to  have  held  you  here.  I  want  to  thank  you  very  much. 

Mr.  O'Melia.  Thank  you,  sir. 

Senator  Kennedy.  I  'want  to  thank  you  for  your  appearance  and 
your  statement. 

Mr.  O'Melia.  Thank  you. 

Senator  Kennedy.  Mr.  Stout,  who  was  asked  to  testify,  is  ill,  and 
his  doctor  advised  him  not  to  testify.  He  will  submit  sworn  written 
answers  at  a  later  date. 
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[Mr.  Joseph  Stout,  Chief,  Investigation  and  Audit  Division,  Bureau 
of  Enforcement,  Civil  Aeronautics  Board,  was  deposed  by  the  subcom- 
mittee on  April  18,  1975.  The  record  of  that  deposition  is  printed  on 
p.  2419,  below.] 

Mr.  Heye,  who  was  to  be  our  next  witness,  was  taken  ill  this  morn- 
ing, and  is  undergoing  medical  tests.  He  will  therefore  not  testify  this 
afternoon.  He  will  be  asked  to  submit  a  sworn  response. 

[Mr.  Thomas  J.  Heye,  General  Counsel,  Civil  Aeronautics  Board, 
was  deposed  by  the  subcommittee  on  March  27, 1975.  The  record  of  that 
deposition  is  printed  on  p.  2387,  below.] 

Information  Submitted  by  Joseph  W.  Stout,  Jr.  for  the  Chairman  of  the 
Civil  Aeronautics  Board  on  the  Political  Contribution  Investigation 

March  7,  1975. 

At  the  time  the  political  contribution  investigation  commenced  (July  73)  I 
vpas  Acting  Chief  (later  Chief)  of  the  Investigation  and  Audit  Division  of  the 
Board's  Bureau  of  Enforcement.  I  am  the  sole  remaining  original  member  of 
the  Bureau.  For  17  years  I  was  Chief  of  the  Bureau's  Investigation  Division 
which  at  about  the  time  of  the  start  of  the  Political  Contribution  Investigation 
had  6  investigators  including  me.  This  was  the  same  number  of  investigators 
that  we  had  in  1952  even  though  during  the  intervening  21  years  the  airline 
industry  expanded  multifold,  went  from  piston  to  jet  on  to  wide-bodied  aircraft, 
and  saw  the  entry  of  many  new  classes  of  entities  regulated  by  the  Board  such 
as  indirect  air  carriers,  both  in  the  freight  and  passenger  categories.  Obviously 
these  expansions  meant  substantial  increases  in  the  enforcement  work  load  with 
no  net  increase  in  the  investigative  staff.  Part  of  the  increased  demands  were  met 
by  the  sacrifice  of  personal  time  both  at  nights  and  on  weekends  with  forfeit  of 
substantial  annual  leave  during  most  of  the  years. 

I  have  inaugurated  many  new  administrative  and  control  procedures,  developed 
more  eflScient  investigative  techniques ;  prepared  a  Handbook  which  has  been 
invaluable  in  training  of  new  investigators,  and  been  instrumental  in  developing 
amendments  of  the  Board's  regulations  and  the  Federal  Aviation  Act  to  enable  us 
to  do  an  effective  job  without  corresponding  increases  in  staff. 

I  am  a  native  of  Mississippi  and  graduated  from  the  University  of  Detroit  in 
Aeronautical  Engineering.  I  spent  8  years  in  the  airline  industry  in  various 
capacities  before  coming  with  the  Board  some  26^/^  years  ago. 

During  the  period  when  the  Political  Contribution  investigations  were  com- 
menced (July  73)  and  the  cases  closed  (November  73)  we  were  engaged  in  con- 
tinuation of  a  large  scale  investigation  of  discounting  practices  involving  both 
U.S.  and  foreign  air  carriers.  Shortly  before  starting  the  Political  Contribution 
investigation  our  division  was  reorganized  to  combine  the  functions  of  investiga- 
tions, audits,  and  field  representatives,  and  we  were  faced  with  resolving  the 
tremendous  problems  such  as  major  reorganization  brings.  For  example,  we  went 
from  a  staff  of  6  investigators  to  one  of  almst  50,  representing  the  combination 
of  investigators,  auditors,  and  field  representatives.  From  an  operation  involving 
one  oflBce  we  went  to  one  including  offices  in  5  major  cities. 

In  the  first  two  weeks  following  the  start  of  the  Political  Contribution  investi- 
gation I  was  on  leave,  and  shortly  after  the  start  of  this  investigation,  the  Deputy 
Director  of  the  Bureau  resigned  to  enter  private  law  practice.  In  the  last  two 
weeks  of  October  1973  I  was  on  an  extended  trip  to  Europe  with  the  Acting 
Deputy  Director  of  the  Bureau  at  the  request  of  civil  aviation  officials  to  confer 
on  enforcement  matters.  Upon  my  return  to  the  office  on  November  2,  the  Director 
(Mr.  O'Melia)  was  in  the  process  of  being  confirmed  as  a  Board  Member  with  the 
new  Director  (Mr.  Ginery)  coming  in  around  the  latter  part  of  November  73. 

When  Mr.  Gingery  care  into  the  Bureau  as  the  new  Director,  I  told  him  about 
the  industry-wide  investigation  on  Political  Contributions  and  mentioned  what  I 
considered  to  be  the  three  best  cases  (American,  Braniff  and  Reeves).  It  is  in- 
conceivable to  me  that  he  was  not  made  aware  of  the  other  cases  (over  30  in  all) 
that  were  covered  in  the  industry  wide  investigation.  I  did  not  consider  that  we 
had  evidence  of  illegal  contributions  in  these  other  cases  and  we  had  no  leads 
for  further  investigations  such  as  we  had  on  American  and  Braniff. 
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I  showed  Mr.  Gingery  material  on  one  of  the  files ;  and  although  I  have  no 
specific  recollection  of  telling  him  that  the  files  were  in  the  safe  for  security,  I 
believe  that  I  would  certainly  have  mentioned  this.  It  is  possible  that  Mr.  Gingery 
may  not  have  focused  on  this  at  the  time  because  of  his  occupation  with  so  many 
matters  as  the  new  Director.  Whether  the  files  were  in  the  safe  (for  security)  or 
in  the  general  tile  section  is  not  crucial.  The  important  item  is  that  Mr.  Gingery 
was  aware  of  the  industry-wide  investigation  and  I  believe  then  knew  of  the 
existence  of  tiles  on  every  carrier  case. 

It  appears  that  my  assessment  regarding  the  carriers  (other  than  the  3  best 
cases  mentioned  to  Mr.  Gingery  by  me)  has  been  contirmed  by  the  information 
(if  correct)  in  the  Washington  Star  article  of  March  5,  1975.  The  article  states 
that  "the  initial  reaction  from  the  prosecutor's  oflice,  however,  discounts  any 
likelihood  of  finding  new  criminal  violations  ...  it  is  understood  the  prosecutors 
inquired  into  possible  donations  by  other  airlines  (other  than  Braniff  and  Ameri- 
can) and  found  nothing  to  indicate  any  offenses." 

The  Deputy  Director  (then  Mr.  Weldon),  Mr.  Alterman  (now  Chief  of  the  Legal 
Division)  and  I  went  to  New  York  to  conduct  the  investigation  of  American 
Airlines  on  July  19,  1973.  This  file  was  kept  open  pending  further  investigation 
that  was  made  later,  including  an  extensive  audit  of  this  carrier. 

Within  a  few  days  after  our  return  to  the  oflice,  Mr.  Alterman  devised  an 
Interrogatory  with  questions  designed  to  develop  information  on  the  Political 
Contribution  inv.  which  was  being  extended  industry-wide  to  cover  over  30 
carriers. 

This  was  accomplished  for  most  carriers  within  a  week's  time  using  3  Field 
Representatives  and  auditors  to  supplement  our  investigator  staff  of  6.  I  felt 
that  we  had  done  a  pretty  good  job,  within  the  time-span  and  staff  limitation. 

The  interrogatory  proved  to  be  quite  effective  because  we  developed  evidence 
of  an  illegal  contribution  by  a  carrier  for  which  we  had  no  prior  information 
or  leads. 

The  interviews  for  the  information  on  the  interrogatory  were  with  the  chief 
executive  oflScer  for  most  of  the  air  carriers.  Aside  from  the  best  cases,  they 
signified  that  any  personal  contributions  made  by  corporate  officers  were  not 
funded  by  the  corporation.  It  would  have  been  difficult  to  prove  anything  to 
the  contrary  without  information  and  leads  such  as  we  had  in  the  Braniff 
and  American  cases.  Even  with  the  extensive  information  available  to  us  from 
American,  we  picked  up  no  substantial  additions  during  the  later  investigations 
conducted  for  many  weeks  with  two  auditors  and  the  Chief  of  our  Investigation 
Section.  It  appears  that  we  have  best  employed  our  resources  on  the  broad 
investigations/audits  of  American  and  Braniff. 

I  have  no  recollection  of  ever  receiving  at  any  time  instructions  to  "short  cut" 
the  Political  Contribution  inv.  We  of  course  did  not  have  unlimited  time  or  staff 
for  the  more  than  30  investigations  but  I  feel  that  the  interrogatory  was  a  very 
effective  arrangement  and  the  results  do  indicate  that  it  was  productive  as  noted 
above. 

As  I  mentioned  previously,  I  was  on  a  trip  to  Europe  with  Mr.  Weldon,  Acting 
Deputy  Director  the  last  two  weeks  of  October  73.  I  was  told  by  the  Chief,  Investi- 
gation Section  (Mr.  Rickey)  that  during  my  absence  the  Director  (Mr.  O'Melia) 
had  instructed  him  to  gather  up  and  put  the  Political  Contribution  inv.  material 
in  the  safe  for  security.  I  used  the  word  "impounded"  in  my  discussions  with 
Mr.  Gingery  but  had  clearly  described  to  him  what  had  been  done  to  secure 
the  material.  The  definition  of  "impounded"  is  not  as  broad  as  I  had  thought, 
so  I  recognize  now  that  it  was  not  the  best  choice  of  words  to  use. 

Although  I  arrived  in  Washington  around  8  p.m.  London  time  on  Nov.  1,  I  did 
come  into  the  office  the  next  day  (Friday  Nov.  2),  and  on  Monday  Nov.  5,  I 
was  concentrating  on  getting  a  report  to  the  Board  on  the  results  of  my  trip 
and  trying  to  whittle  down  the  stack  of  mail  that  always  accumulates  in  my 
absence  from  the  office. 

The  closing  sheets  show  that  the  closing  of  all  cases  except  American  were  on 
Nov.  5,  1973.  Closing  the  cases  on  the  same  day  would  not  be  unusual  and  it 
is  quite  likely  that  they  may  have  all  been  opened  on  the  same  day.  I  haven't 
seen  the  files  for  some  time  so  cannot  say  for  sure.  The  closing  sheets  on  the 
Political  Contribution  investigation  show  that  the  closings  were  initiated  by  the 
Assistant  Chief,  Program  &  Evaluation  with  concurrences  by  me.  I  do  not  recall 
whether  he  independently  initiated  the  closings  (which  would  have  been  proper 
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under  then  current  procedures)  or  whether  I  may  have  instructed  him  to  do  so. 
The  closing  sheets  show  concurrence  by  the  Informal  Compliance  Division  with 
initials  of  the  Assistant  Chief. 

Closing  a  case  at  that  time  was  a  procedural  matter,  signifying  that  an  in- 
vestigation had  been  made  and  a  report  submitted,  but  did  not  mean  that  no 
further  action  would  be  taken  on  the  cases.  In  fact,  extensive  investigation  was 
made  subsequently  on  one  of  these  cases  (Branrft)  with  two  auditors  and  two 
investigators;  and  an  audit  was  made  later  on  another  case  (Reeves).  One  case 
was  not  closed  because  investigation  was  pending  on  it  at  the  time  (American). 

I  have  no  recollection  of  ever  receiving  instructions  from  Mr.  O'Melia  or  any- 
one else  to  "squelch"  the  investigation  on  Political  contributions.  In  fact  the 
industry-wide  investigation  was  conducted  and  the  record  shows  that  further 
investigation  and  audit  was  made  on  3  carriers.  The  results  of  these  were  turned 
over  to  the  Bureau's  Legal  Division  for  consideration  of  enforcement  action. 
Also  all  of  our  Political  Contribution  investigation  files  were  available  to  the 
Special  Prosecutor  and  an  investigator  from  his  office  examined  some  of  them. 

Mr.  Gingery  and  I  and  other  representatives  of  the  Board  held  meetings  with 
officials  of  one  airline  (American)  to  obtain  additional  information  and  docu- 
ments, followed  by  extensive  investigations  that  were  completed  around  June 
1975.  In  the  meantime  we  received  further  information  on  another  case 
(Braniff)  and  proceeded  with  additional  investigation  of  that  carrier  in  early 
75. 

Also  in  late  73,  the  investigator  from  the  Special  Prosecutor's  office  came 
over  to  see  some  of  our  files  and  Messrs.  Gingery,  Alterman  and  I  visited  the 
Special  Prosecutor's  office  to  discuss  some  of  the  investigations.  Mr.  McBride 
of  that  office  thought  that  something  might  be  done  on  one  case  (Flying  Tiger 
Line)  but  gave  no  specific  leads  other  than  to  suggest  that  the  president  be 
put  under  oath,  interrogated,  and  then  examine  his  personal  records.  This 
would  have  to  have  been  done  by  instituting  a  non-public  hearing  which  would 
have  been  quite  involved  (subpenas,  administrative  law  judge  as  hearing  officer, 
etc. ) .  We  therefore  suggested  that  it  might  be  more  appropriate  for  the  Special 
Prosecutor  to  proceed  through  a  Grand  Jury.  He  did  not  seem  to  be  recep- 
tive to  this.  Any  further  action  through  the  Board's  non  public  hearing  process 
would  be  a  legal  procedure  and  Mr.  Gingery  never  to  my  knowledge  asked 
that  anything  be  done  to  initiate  this. 

Although  there  may  have  been  some  errors  made  along  the  line,  these,  in 
my  judgement,  were  administrative  ones.  We  all  make  mistakes,  but  I  don't 
think  that  ours  have  impaired  the  ultimate  outcome  of  our  best  Political 
Contribution  cases. 

When  I  became  Assistant  Director  of  the  Bureau  in  August  1974,  I  overhauled 
the  file  procedures  which  eliminated  many  of  our  earlier  problems.  Instead  of 
having  separate  Investigation  and  Legal  cases,  each  case  is  now  handled  as  one 
Bureau  case.  Instead  of  having  implied  responsibilities  as  to  action,  we  now 
have  written  directives  to  the  Legal  and  Investigation  Divisions  specifying  the 
action  to  be  taken  in  each  case.  The  new  system  has  been  working  very  well  and 
has  enabled  us  to  achieve  better  coordination  between  the  two  Division  and  to 
improve  the  overall  activities  of  the  Bureau. 

As  to  the  two  cases  in  the  earlier  election  campaign  mentioned  by  Mr.  Gingery, 
I  can  say  that  I  advised  him  that  they  were  probably  moot.  The  problems  involv- 
ing credit  to  political  candidates  has  been  resolved  through  the  reporting  regula- 
tion later  adopted  by  the  Board.  As  to  the  tariff  matter  on  aircraft  leases  to 
political  candidates,  there  has  been  a  precedent  set  on  this  in  the  formal  waiver 
issued  by  the  Board  regarding  such  transactions. 
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^AB  FORM  «83  (Rev.   8-70) 


J.     COMPLAINANT 

BOE 

DATE  REC    lllkpZ 


SUBJECT  -   ,'£;:;i-.';,''     . 

NAME   OF  kVA   CARRIER   DELETED 
BY   SENATE    SUBCOMMITTEE   ON 
ADMINISTRATIVE   PRACTHSg^;  p,i,k    73-0790 
AND   PROCEDURE 


CHARACTER/ SUMMARY  OF  COMPLAINT 

Sees.   407,   411,   902;  Part  241ER— Possibility  of  illegal 
corporate  political  contribution  and  failure  to  report 
In  accordance  vlth  Board's  uoiform  system  of  accounts. 


INV  ASSIGNMENT 

At  the  request  of  the  Chairman,  the  chief  executive 
(board  chairman  or  president)  and  the  officer  who  made 
the  certification  on  the  carrier's  Form  41  are  to  be 
interviewed  using  a  special  form  to  be  supplied. 
Answers  to  the  questions  will  be  entered  directly  on 
the  fomi  by  the  S/A  and,  at  the  conclusion  of  the 
interview,  the  chief  executive  will  be  asked  to  sign 
the  form.  If  the  questioning  establishes  that  the 
carrier  did  make  an  illegal  political  contribution, 
the  transaction  then  must  be  traced  through  the 
carrier's  books.  Make  copies  of  pertinent  documents 
to  show  just  how  accounting  for  the  contribution  was 
handled. 
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XTRA  CPY  . 
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INV  CLOSED              8/14/73 
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8.     RECOMMENDATION  FOR  FURTHER  INV  I      D  DRAFT  483  PREPARED 
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•TO  DATE 
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March  18,  1974         f^S^ 


^ 


MEMORANDUM 

TO:  Director,  Bureau  of  Enforcement 

FROM:  Chief,  Investigation  and  Audit  Division 

SUBJECT:       Completed  Investigation  Cases 

The  attached  list  includes  all  investigation  cases  transmitted 
to  Legal  Division  by  Investigation  and  Audit  Division  for  the  period 
October  11,  1973  through  March  15,   1974. 

In  accordance  with  your  request,  we  are  now  sending  you  a 
copy  of  the  transmittal  for  each  investigation  case  referred  to  Legal 
Division  by  Investigation  and  Audit  Division. 

This  is  to  keep  you  informed  of  recent  referirals  to  date. 

i    / 
Josteph  W.  Stout,  Jr. 
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ATTACHED  TO  THE  ORIGINAL  WERE  FOUR  PAGES  THAT  HAVE  NOT 
BEEN  INCLUDED  BY  THE  SENATE  SUBCOMMITTEE  ON  ADMINISTRATIVE 
PRfiCTICE  Aim   PROCEDURE.   THOSE  FOUR  PAGES  LIST  ALL  CASES 
RECEIVED  BY  THE  LEGAL  DIVISION  FROM  THE  INVESTIGATION 
AND  AUDIT  DIVISION.   EACH  CASE  IS  IDENTIFIED  BY  FILE 
NUMBER,  SUBJ"ECT,  AND  DATE  OF  RECEIPT  BY  LEGAL  DIVISION. 
THE  FOUR  PAGE  LIST  SHOWS  THAT  29  CASES  WERE  TRANSMITTED 
TO  THE  LEGAL  DIVISION.   NONE  OF  THE  POLITICAL  CAMPAIGN 
CONTRIBUTION  CASES  ARE  INCLUDED  ON  THAT  LIST,  NOR  DOES 
THAT  LIST  INDICATE  THAT  THE  LEGAL  DIVISION  RECEIVED 
ANY  CASES  ON  NOVEMBER  5,  1973. 
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March  18,  1974    ,      f^^ 


MEMORANDUM 

TO:  Director ,  Bureau  of  Enforcement 

FROM:  Chief,  Investigation  and  Audit  Division 

SUBJECT:       Completed  Investigation  Cases 

The  attached  list  includes  all  investigation  cases  transmitted 
to  Legal  Division  by  Investigation  and  Audit  Division  for  the  period 
.October  11,  1973  through  March  15,  1974. 

In  accordance  with  your  request,  we  are  now  sending  you  a 
copy  of  the  transmittal  for  each  investigation  case  referred  to  Legal 
Division  by  Investigation  and  Audit  Division . 

This  is  to  keep  you  informed  of  recent  referrals  to  date. 


Josfeph  W.  Stout.  Jr. 
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File  No. 
73-0897 

73-5025 

73-0752 
73-0886 

73-0972 

73-1001 

73-5032 
73-5028 


73-0139 


73-1005 


Date  Received 
Legal  Division 

10/11/73 


11/7/73 

11/7/73 
11/7/73 

11/12/73 

11/29/73 

12/6/73 
12/7/73 


12/12/73 


12/18/73 


Subject 

PAA  -  World  Travel  Group 
Charter  Inc.      TGC 

Pan  American  World  Airways, 
Inc.  40  Passenger  Non-Affinity 
Group  Rate 

Delta  Airlines,  Inc. 
Crown  Room  Investigation 

World  Airways  Operation  of 
Charter  Flight  for  Firestone 
Tire  and  Rubber  Company 
Employees  Recreation  Association 

Violation  of  5/22/68  Cease  and 
Desist  Order  E-26827  Key  Air 
Freight,  Inc. 

Modern  Air  Transport,  Inc. 
ER  208  and  378  Charter 
Violations 

Air  Holiday,  Inc. 

Holiday  Airlines,  Inc./McCulloch 
International  Airlines .    A  401 
Conducting  Interstate  Charter 
Flights  without  a  Certificate 
of  Public  Convenience  and 
Necessity 

Korea  Travel  Agency  Sees.  403/ 
411/902  —  Sale  of  Foreign  Air 
Transportation  at  Discount 
Rates 

Capitol  International  Airways,  Inc. 
Parts  208,  372a  and  378  of  the 
Economic  Regulations 
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File  No. 

73-0970FI 
73-0512SP 


Date  Received 
Legal  Division 

12/19/73 


Subject 

Airport  Packers,  d/b/a  Airport 
Packers  &  Forwarders.    Sections 
401(a)/403(b)/411/902  --  Cargo 
Tariff  Violations,  Falsification  of 
Records  and  Unfair  Method  of 
Competition  in  Pacific  Cargo 
Market 


73-1002 


72-0414SP 


12/20/73 


1/9/74 


73-5056 


73-1006 


73-0731SP 


1/9/74 


1/10/74 


1/23/74 


Overseas  National  Airways,  Inc. 
Parts  208,  249,  372a  and  378  of 
the  Economic  Regulations 

Elkin  Tours/Worldwide  Sports- 
men's Club,  Inc.    Sees.  401/411, 
Parts  207,  208,  212  —  Unauthorized 
Air  Transportation  and  Unfair 
Competitive  Practices 

Gateway  Holiday/Globus  Tours 
Part  378  Inclusive  Tour  Charter 
~  Advertising  for  1974  ITC's 
without  Authority 

Trans  International  Airlines ,  Inc . 
Parts  208,  249.  372a,  373  &  378  of 
the  Economic  Regulations  governing 
Supplemental  Air  Carrier  Charters 

Western  Air  Lines/Beltz  Travel  — 
Sees.  403/411/902  —  Kickback 
to  Tour  Operators  thru  "Brochure 
Allowances" 


73-0872 


2/4/74 


International  Leisure  Association, 
Inc.  Sec.  401  --  Possible  Indirect 
Air  Carrier  Offering  Charter 
Transportation  to  General  Public 
thru  Guise  of  Club  Membership 
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3  - 


File  No. 


73-0708 


73-5053 


73-5057 
73-5022 

73-0439SP 

74-5069 

74-5064 
73-1050 

73-5023 

73-5031 


Date  Received 
Legal  Division 

1/29/74 


1/31/74 


1/31/74 
3/6/74 

2/8/74 

2/25/74 

3/5/74 
2/21/74 


Subject 

Overseas  National  Airways , 
Brendan  Tours,  Gateway /Globus 
Sec.  401  and  Paa-t  378SR  — 
"Topping  Off"  of  Inclusive  Tour 
Charter  Flights  vi^ith  Passengers 
Sold  Air  Transportation  Only . 

Investigation  conducted  in 
Los  Angeles,  Califoi-nia  Re  Possible 
Violation  of  Payment  of  Commission 
by  Air  Carriers  to  Air  Freight 
Forwarders  where  Such  Payment 
is  not  Warranted. 

World  Airways,  Inc. 

Transavia  Holland/Caledonian 
Club/Eliott  Int'l/Continentai  Club 
of  Southern  California/Int'l  Social 
Club  of  Southern  California 

Trans  World  Airlines,  Inc. 
Part  374SR  and  Sec.  226  (Regula- 
tion 2)  —  Failure  to  Comply  Vvdth 
Truth-in-Lending  Act. 

Air  Siam/Oriental  Travel  Con- 
sultants, Inc. 

China  Airlines 

Trans  International  Airlines/ 
Travel  Advisors 

Saturn  Airways,  Inc.  -  Summary 
Investigation  Report 


Oversea."^  National  Airway ;; ,  Inc 
Sunnnary  Investigation  Report 


73-5044(5) 


Spantax  Charter  Flights 
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Senator  Kexnedt.  Mr.  Timm  is  our  final  witness.  Mr.  Timm,  do  you 
swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth  ? 

TESTIMONY  OF  ROBERT  D.  TIMM,  FORMER  CHAIRMAN, 
CIVIL  AERONAUTICS  BOARD 

Mr.  Timm.  I  do. 

Senator  Kennedy.  Take  your  time,  sir.  I  don't  know  whether  you 
care  or  not,  but  I  don't  think  the  TV  cameras  will  be  able  to  see  you  if 
you  hold  your  briefcase  in  front  of  your  face  like  that. 

Mr.  Timm.  I  hope  not,  sir.  [Laughter.] 

Senator  Kennedy.  That  is  a  choice  of  your  own. 

Mr.  Timm.  If  I  had  that  choice,  I  would  move  this  rindicatinffl  ud 
further.  [Laughter.]  ^ 

Senator  Kennedy.  Fine.  Mr.  Timm,  what  is  your  current  position 
with  CAB  ? 

Mr.  Timm^  I  am  a  member  of  the  Board. 

Senator  Kennedy.  Speak  right  up,  please.  What  was  your  position 
m  1973  ? 

Mr.  Timm.  I  was  made  Chairman  of  the  Board  in  March  of  1973. 

Senator  Kennedy.  And  Mr.  Heye  was  your  personal  assistant? 

Mr.  Timm.  Yes,  sir. 

Senator  Kennedy.  And  how  did  the  BOE  investigation  of  airline 
contributions  begin  ?  Do  you  recall  that  ? 

Mr.  Timm.  Yes,  I  recall  it.  After  I  read  the  declaration  by  Mr. 
Spater  of  American  Airlines,  relative  to  the  corporate  contributions 
and  shortly  thereafter,  or  immediately  thereafter  elected  to  stimulate 
and  initiate  an  investigation  of  this  and  all  other  airlines  relative  to 
the  campaign-giving. 

Senator  Kennedy.  And  did  you  give  any  instructions  or  recom- 
mendations to  Mr.  Heye  ? 

Mr.  Timm.  Yes;  I  would  like  to  read  a  statement  though  and  that 
will  help  me  and  it  may  help  you.  It  is  just  one  page. 

At  the  outset  of  our  inquiry  into  airline  corporate  political  contributions  it 
was  important  to  me  that  we  move  firmly  and  expeditiously  within  the  context 
of  our  statutory  jurisdiction  to  obtain  from  airline  management  clear  and  un- 
equivocal statements  as  to:  1)  whether  they  made  such  contributions,  and  2) 
whether  they  reported  them  in  accordance  with  our  regulations.  The  interroga- 
tories prepared  by  BOE  went  beyond  this  initial  objective  into  areas  and  topics 
which  would  have  required  that  carriers  to  spend  considerably  more  time  than  I 
considered  appropriate  at  that  stage  to  formulate  and  collate  their  responses. 

Since  the  circumstances  I  believe  required  speedy  and  conclusive  action  on  our 
part  in  this  initial  phase  and  since  the  BOE's  drafted  interrogatories  seemed 
more  appropriate  for  a  followup  investigation,  I  decided  that  some  of  those  in- 
quiries could  possibly  be  deferred  and  should  be  deferred  and  not  made  a  part 
of  the  initial  questioning. 

It  was  my  determination  that  those  initial  inquiries  should  be  answered  by  the 
carrier  within  the  span  of  a  single  week.  This  deadline  in  fact  was  met.  A 
careful  examination  of  those  questions,  which  I  have  not  seen,  that  were  posed 
and  those  that  were  deferred  should  show  that  the  initial  questions  regarding 
the  existence  and  reporting  of  contributions  were  part  of  the  original  series  of 
interrogatories  we  sent  out  and  that  what  the  removal  of  extraneous  questions 
was  to  accomplish,  was  to  sharpen  and  hone  the  exploratory  scalpel  to  a  fine 
edge. 


2375 

Senator  Kexnedt.  Now  could  we  go  back  to  the  particular  actions 
that  were  taken  by  you  in  regard  to  this  source  of  action.  At  any  time 
did  you  give  instructions  to  Mr.  Heye? 

Mr.  TiMM.  Did  I  ? 

Senator  Kennedy.  Yes. 

Mr.  TiMM.  Yes,  sir. 

Senator  Kennedy.  Could  you  tell  us  what  instructions  you  gave 
him? 

Mr.  TiMM.  In  general,  I  said  I  thought  this  was  a  subject  of  unique 
and  great  importance  to  the  Board  and  that  we  should  be  on  top  of  it 
because  it  seemed  that  it  was  so  unique  in  terms  of  what  we  had  learned 
from  the  press,  that  we  would  shortly  be  asked  by  either  a  congres- 
sional committee  or  by  a  specific  congressional  team :  (1)  what  we  were 
doing  about  it,  and  this  was  a  concern.  We  were  equipped  to  do  this 
uniquely  because  just  that  month  for  the  first  time  we  had  bent  the  in- 
vestigative and  auditors  group  into  that  Bureau  and  we  had  the  capa- 
bility of  making  a  quick  initial  investigation.  And  that  in  fact  was 
done. 

Senator  Kennedy.  Well,  you  told  him,  as  I  understand  from  your 
answer  now,  that  there  should  be  an  investigation.  Is  that  right  ? 

Mr.  TiMM.  Yes. 

Senator  Kennedy.  And  did  you  instruct  him — did  you  have  differ- 
ent proposals  about  how  to  proceed  with  that  investigation  ? 

Mr.  TiMM.  My  instructions  to  him  were  probably  to,  inasmuch  as 
we  now  had  this  ability  in  terms  of  personnel,  that  we  should  conduct  as 
quick  and  expeditious  an  investigation  as  we  possibly  could  and  it 
would  be  along  that  line  that  I  would  have  talked  to  him. 

Senator  Kennedy.  Well  to  be  more  precise,  you  said  that  you  wanted 
to  conduct  an  expeditious  investigation.  Did  you  consider  a  different 
wav  or  means  in  terms  of  doing  that  ? 

Mr.  TiMM.  The  way  I  just  explained  was  to  use  those  people  we  just 
had  to  contact  every  carrier  within  as  short  a  time  as  we  could,  contact 
them  face  to  face,  in  that  kind  of  an  investigation. 

Senator  Kennedy.  What  were  they  supposed  to  do  in  that  investi- 
gation ? 

]\Ir.  TiMM.  They  were  supposed  to  determine  whether  or  not  Board 
regulations  had  been  violated  in  any  corporate  gift. 

Senator  Kennedy.  How  did  you  determine  what  would  be  the  best 
wav  to  proceed  with  that  ? 

Mr.  TiMM.  As  I  said,  by  a  face  to  face,  a  sharp  investigation,  and 

Senator  Kennedy.  Well  did  you  call  these  investigators  in  and  say, 
"OK  boys,  go  out  and  see  these  people  and  ask  any  questions  you  want 
to  and  do  anything  you  feel  that  is  necessary  to  get  the  answers  and 
come  back  next  week,"'  or  did  you  follow  some  other  procedure  ? 

Mr.  TiMM.  No;  the  procedure  was  to  express  myself  through  Mr. 
Heye  to  the  people  at  the  Bureau  of  Enforcement. 

Senator  Kennedy.  And  how  did  you  do  that  ? 

Mr.  TiMM.  By  instructing  him  to  tell  them  to  conduct  an  investiga- 
tion, initiate  and  conduct  an  investigation  as  quickly  and  expedi- 
tiously and  as  completely  in  the  initial  stage  as  they  could. 
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Senator  Kennedy.  And  any  way  that  they  thought  best  to  do  it? 

Mr.  TiMM.  In  the  beginning  of  my  instructions  to  him  that  would  be 
the  case. 

Senator  Kjennedt.  Well  at  some  time  did  those  instructions  change  ? 

Mr.  TiMM.  The  instructions  didn't  change  except,  as  I  pointed  out 
in  my  statement,  that  the  long  list  of  questions  seemed  to  me  to  pre- 
clude the  kind  of  an  investigation,  initial  investigation  that  I  thought 
was  necessary  to  fulfill  our  responsibility  to  those  people  that  might  be 
concerned  about  it,  who  oversees  us. 

Senator  Kennedy.  Why  did  you  think  that  ?  Why  did  you  draw  that 
conclusion  ? 

Mr.  TiMM.  We  had  already  received  a  communication  from  a  House 
subcommittee  asking  us  if  we  were  doing  something  and  what  we  were 
doing  and  the  nature  of  it.  I  don't  have  that  document  with  me  right 
now,  but  I  know  Mr.  Bakes  showed  it  to  me  and  I  know  you  have 
seen  it. 

Senator  Kennedy.  Why  did  you  conclude  from  the  list  of  questions 
that  were  submitted,  conclude  that  those  were  too  long  or  not  appro- 
priate to  carry  forward  with  the  investigation  ? 

Mr.  TiMM.  I  don't  question  the  appropriateness  of  them.  They  were 
just  voluminous  and  in  my  feeling  they  were  exactly  the  kind  you 
would  use  in  a  continuing  investigation.  But  after  all,  we  were  only 
trying  to — we  had  a  very  narrow  area  of  evidence,  of  possible  evidence 
to  uncover  and  that  had  to  do  with  the  reporting  violation  and  the 
actual  giving  of  corporate — the  actual  giving  of  corporate  funds. 
Mr.  Alterman  has  stated  it  well ;  that  that  is  important  because  you 
rely  on  the  integrity  of  the  reports  we  have  deeply  and  your  decision- 
making process. 

Senator  Kennedy.  As  I  understand  it,  there  were  14  questions  sub- 
mitted ;  is  that  correct  ? 

Mr.  TiMM.  I  don't  know. 

Senator  Kennedy.  Well,  aren't  they  right  there  in  front  of  you? 
Would  14  sound  about  right  ? 

Mr.  TiMM.  Well,  I  didn't  ever  see  the  questions,  so 

Senator  Kennedy.  Well  how  did  you  know  they  were  voluminous 
then  ?  Somebody  show  him  the  questions. 

Mr.  TiMM.  I  saw  the  volume  of  them,  I  saw  this  [indicating]. 

Senator  Kennedy.  You  made  a  decision  on  that  ? 

Mr.  TiMM.  And  Mr.  Heye  went  through  the  questions  and  dis- 
cussed them  with  me  as  to  some  of  the  extra  things  that  seemed  to  be 
indicated  in  a  continuing  investigation  should  you  find  evidence  of 
guilt. 

Senator  Kennedy.  You  did  not,  to  your  knowledge  then,  review  the 
questions  ? 

Mr.  TiMM.  No,  sir. 

Senator  Kennedy.  You  relied  on  Mr.  Heye's  judgment? 

Mr.  TiMM.  Mr.  Heye  and  the  people  in  BOE. 

Senator  Kennedy.  Tell  us  what  Mr.  Heye  told  you  about  the 
questions. 

Mr,  TiMM.  I  don't  recall  exactly  except  that  he  is  a  trained  lawyer. 
He  suggested  that  these  were  the  kind  of  questions,  some  of  them, 
that  some  of  them  did  not  sharpen  the  investigation;  they  were  the 
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kind  that  would  be  used  in  the  next  phase  of  an  investigation.  So  in 
order  to  accomplish  our  purpose  of  getting  this  done  with  this  new 
field  group  in  a  period  of  a  week,  if  we  could,  we  decided  on  that 
course. 

Senator  Kennedy.  Well,  you  made  the  decision  to  cut  out  at  least  five 
questions  that  I  suppose  could  be  considered  to  be  followup  questions. 
You  relied  on  Mr.  Heye's  judgment  that  they  ought  to  be  eliminated? 

Mr.  TiMM.  On  his  representation  to  me.  I  might  say  that  no  one 
at  any  time  to  date  or  during  any  of  that  period  has  made  any  rep- 
resentation of  dissatisfaction  to  me  relative  to  the  format  of  the  inves- 
tigation or  to  the  form  of  the  questions. 

Senator  Kennedy.  Well  did  you  instruct  Mr.  Heye  or  anyone  else 
not  to  permit  followup  questions  ? 

Mr.  TiMM.  No,  sir,  not  as  such. 

Senator  Kennedy.  Did  you  put  the  time  limit  on  the  investigation? 

Mr.  TiMM.  We  hoped  they  could  do  it  in  a  week.  I  understand  that 
two  of  the  executives  were  away  from  their  posts,  and  so  it  took,  to 
complete  it,  it  took  a  couple  of  extra  days  at  a  later  time  basically. 

Senator  Kennedy.  Would  you  be  opposed  to  any  instruction  not  to 
permit  investigators  to  ask  followup  questions  ? 

Mr.  TiMM.  In  this  initial  stage  I  felt  the  important  point  was  to  find 
whether  or  not  guilt  existed  and  to  explore  it  from  that  point. 

Senator  Kennedy.  Well,  does  that  mean  that  you  did  or  did  not  agree 
that  followup  questions  should  not  be  asked  ? 

Mr.  TiMM.  I  did  not  discuss  followup  questions. 

Senator  Kennedy.  Ever  ?  So  this  is  news  to  you  when  your  investi- 
gators, when  thej'  stated  or  testified  this  morning  that  they  were 
instructed  not  to  ask  followup  questions  ? 

Mr.  TiMM.  In  that  sense ;  yes. 

Senator  Kennedy.  Well  in  what  sense  ? 

Mr.  TiMM.  In  the  sense  that  they  were  categorically  instructed  not 
to  do  something ;  I  have  no  knowledge  of  that. 

Senator  Kennedy.  Is  the  first  you  had  heard  about  it  ? 

Mr.  TiMM.  I  think  so ;  yes.  As  I  said,  at  no  time  in 

Senator  Kennedy.  Well  what  was  your  understanding  of  their 
instructions? 

Mr.  TiMM.  Well,  my  understanding  is  that  they  were  to  go  out  and 
as  quickly  as  they  could,  using  questions  that  would  get  to  the  heart 
of  a  very  simple  matter  in  terms  of  corporate  giving,  conduct  an 
inquiry  directly  into  whether  or  not  that  had  occurred;  whether  they 
had  reported  the  same  to  the  Board.  Whatever  set  of  questions  it  took 
to  elicit  that  information  was  what  I  considered  to  be  a  responsible 
approach  in  this  initial  stage. 

Senator  Kennedy.  You  thought  that  could  be  done  within  1  week? 

Mr.  TiMM.  Yes,  sir. 

Senator  Kennedy.  You  thought  you  could  begin  that  kind  of  infor- 
mation in  that  period  of  time? 

Mr.  TiMM.  As  an  exploratory  initial  investigation ;  yes. 

Senator  Kennedy.  Of  32  carriers  ? 

Mr.  TiMM.  Right. 

Senator  Kennedy,  Now  you  have  heard  the  investigators  say  that 
they  were  instructed  not  to  ask  followup  questions  and  I  am  sure  jou 
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had  a  chance  to  either  examine  or  review  some  of  these  files  where  you 
can  see  that  followup  questions  were  absolutely  necessary  or  essential 
to  achieve  what  you  said  you  wanted.  How  do  you  think  that  the  in- 
vestigators gathered  this  impression  that  they  weren't  supposed  to  ask 
any  followup  questions? 

Mr.  TiMM.  I  don't  know. 

Senator  Kennedy.  Is  there  anything  that  you  could  have  said  to 
either  Mr.  Heye  or  anyone  else  that  they  could  have  gathered  was  sup- 
porting a  limited  kind  of  investigation  like  this  ? 

Mr.  TiMM.  I  think  you  will  have  to  ask  Mr.  Heye  about  that.  As  I 
have  said,  at  no  time  has  no  one  said  that  they  were  dissatisfied  with 
either  the  format  or  the  form  of  the  questions. 

Senator  Kennedy.  Well  they  just  said  it  was  a  lousy  way  to  investi- 
gate, and  they  are  all  investigators. 

Mr.  TiMM.  Senator,  I  heard  that  for  the  first  time  today. 

Senator  Kennedy.  Well  I  mean  that  is  not  my  problem. 

Mr.  TiMM.  I  know. 

Senator  Kennedy.  You  are  the  fellow  in  charge  over  there.  I  mean, 
you  were  in  charge.  They  testified  that  in  the  18  years,  and  the  other 
was  20  years,  that  they  had  never  conducted  an  investigation  like  this 
and  felt  there  were  restrictions  placed  on  them  and  they  were  told  by 
the  high-ups,  and  the  higher-ups  said  they  were  told  by  you.  That  is 
what  we  are  trying  to  gather;  what  you  said  to  anybody  that  would 
have  created  the  impression  that  those  were  the  kind  of  restrictions 
put  on  them. 

Mr.  TiMM.  In  the  first  place,  I  don't  consider  this  at  all  a  normal  in- 
vestigation. It  was  triggered  by  a  very  dramatic  story  that  involved  or 
could  have  involved  violation  of  the  Board's  regulations.  As  a  respon- 
sible administrator,  I  assumed  that  we  should  move  swiftly  and  with 
dispatch  to  find  that  out. 

Senator  Kennedy.  Well  let's  try  one  more  time.  Can  you  think  of 
anything  that  you  could  have  said  to  Mr.  Heye  or  to  any  other  person 
m  the  CAB  that  could  have  led  them  to  believe  that  this  investiga- 
tion was  to  be  limited  in  the  way  that  has  been  described  by  the  earlier 
witnesses  ? 

Mr.  TiMM.  No;  my  answer  would  have  to  be  no.  I  guess  if  you,  if 
you  were— I  guess  you  would  have  to  assume  the  fact  that  I  wanted  it 
done  with  some  extreme  urgency  shows  that  I  considered  this  to  be  a 
very  special  priority  problem  and  I  wouldn't  have  suggested  that  if  I 
hadn't  asked  them  to  use  all  of  their  resources  to  get  this  done,  and  if 
they  wanted  to  assume  from  that,  that  they  should  limit  that,  that 
would  be  their  finding  and  not  anything  that  I  did  other  than  I  tried 
to  put  a  priority  basis  on  it. 

Senator  Kennedy.  Well  you  also  indicated  that  you  wanted  a  com- 
plete investigation. 

Mr.  TiMM.  Pardon  ? 

Senator  Kennedy.  You  also  indicated  you  wanted  a  complete 
investigation. 

Mr.  TiMM.  Exactly. 

Senator  Kennedy.  So  that  on  the  one  hand  they  are  asked  to  move 
rapidly,  but  on  the  other  hand  they  are  asked  to  do  a  complete  investi- 
gation and  obviously  for  any  investigator  to  do  a  complete  investiga- 
tion, they  have  to  followup  questions. 
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Senator  Kennedy.  You  assumed  they  would  ask  followup 
questions  ? 

Mr.  TiMM.  I  assumed  they  would  in  the  secondary  stage  once  they 
determined 

Senator  Kennedy.  You  didn't  assume  they  would  in  the  first  stage  ? 

Mr.  TiMM.  No ;  I  assumed  they  would  ask  the  questions  that  would 
get  to  the  heart  of  it ;  of  whether  or  not  a  corporation,  an  airline  cor- 
poration did  indeed  give  corporate  funds  and  fail  to  report. 

Senator  Kennedy.  Isn't  it  so  that  you  assumed  that  they  would 
answer  those  questions  and  those  questions  only?  That  is  just  about 
what  you  said. 

Mr.  TiMM.  I  assumed  that  was  all  of  the  questions  that  were  neces- 
sary at  that  initial  stage. 

Senator  Kennedy.  And  so  you  assumed  that  they  would  answer 
those  questions  and  those  questions  only  ? 

Mr.  TiMM.  At  that  stage. 

Senator  Kennedy.  At  that  stage  ? 

Mr.  TiMM.  Right,  at  that  time. 

Senator  Kennedy.  So  they  gathered  that  same  impression,  did  they 
not  ?  That  is  what  they  have  testified  to  and  that  is  what  you  assume. 

Mr.  TiMM.  If  they  gathered  that  impression,  it  was  because  of  the 
extreme  priority  and  urgency  that  I  placed  on  getting  the  initial  step 
of  this  done. 

Senator  Kennedy.  Well  you  have  said  that  you  assumed  that  they 
were  going  to  answer  those  questions  and  those  questions  only  at  this 
stage  of  the  investigation.  And  we  have  heard  them  testify  that  they 
were  instructed  to  answer  those  questions  and  those  questions  only. 
And  the  only  thing  I  am  trying  to  find  out  is  what  you  said  and  to 
whom  that  caused  them  to  think  that.  Now  that  is  not  a  very  difficult 
question.  It  has  taken  us  10  or  12  minutes  to  come  back  to  the  question. 

Mr.  TiMM.  I  think  I  answered  it.  I  have  no  recollection  of  suggestmg 
that  they,  using  the  word  "followup"  which  I  heard  for  the  first  time 
today,  which  I  would  assume  would  again  be  a  secondary  phase,  but 
I  have  also  said  that  no  one  has  ever  talked  to  me  or  complained  about 
the  form  of  the  questions;  no  one  ever  came  back  and  said,  "No;  this 
isn't  complete ..." 

Senator  Kennedy.  But  my  question  to  you  is  not  did  anybody 
complain 

Mr.  TiMM.  OK,  what  is  your  question  ? 

Senator  Kennedy.  The  question  is  based  upon  your  testimony  here 
now  that  you  didn't  expect  that  there  would  be  any  followup  questions 
and  that  you  expected  answers  to  those  questions  and  those  questions 
only  and  based  upon  the  sworn  testimony  that  the  investigators  un- 
derstood from  instructions  that  they  were  to  ask  those  questions  and 
those  questions  only,  I  want  to  know  what  you  told,  whomever  you 
told,  to  give  that  impression  to  those  investigators.  That  is  my 
question. 

Mr.  TiMM.  I  thought  I  answered  that  by  saying  that  I  told  Mr. 
Heye  to  convey  to  the  Bureau  of  Enforcement  my  concern  for  expe- 
ditious handling  on  a  very,  very 

Senator  Kennedy.  Limited  ? 
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Mr.  TiMM.  Limited  in  time  basis  to  elicit  original  information 
as  to  the  possible  guilt  and  violation  of  the  Board's  reporting 
requirements. 

Senator  Kennedy.  Do  you  think  it  would  have  taken  more  time 
after  the  questions  were  asked  about  whether  any  contributions  were 
given,  more  time  to  have  a  f ollowup  question  about  w^ho  gave  them  ? 

Mr.  TiMM.  My  judgment  was  that  they  ought  to  get  the  informa- 
tion as  quickly  as  they  could  and  return  for  phase  2  and  proceed. 

Senator  Kennedy,  Well  did  you  have  any  discussion  with  any  offi- 
cers or  employees  at  any  airlines  concerning  this  investigation? 

Mr.  TiMM.  No. 

Senator  Kennedy.  Are  you  sure  ?  You  didn't  have  any  conversations 
with  any  airlines  people  at  all  ? 

Mr.  TiMM.  No.  Oh,  Mr.  Bakes,  I  know  what  he  is  talking  about. 
On  my  way  west,  I  was  viewing — stopping  to  see  Frontier's  mainte- 
nance base — I  had  not  visited  the  Frontier  people  and  coincidentally 
that  day,  and  I  don't  know  the  date,  but  I  could  look  in  my  files,  in 
visiting  with  the  Frontier  people  they  said  that  on  that  very  day  our 
investigators  had  indeed  been  there.  And  they  described  the  tone  of 
the  investigation.  And  that  was  a  contact  during  the  investigation. 
It  was  a  description,  a  very  cursory  description  of  how  the  people  from 
BOE  had  proceeded. 

Senator  Kennedy.  How  about  American  or  Braniff  ? 

Mr.  TiMM.  No,  sir. 

Senator  Kennedy.  Did  you  receive  a  report  of  the  results  of  the 
investigation  from  BOE  ? 

Mr.  TiMM.  Yes,  on  August  8  a  memo  that  Mr.  O'Melia  has  described 
and  others  have  described. 

Senator  Kennedy.  And  you  recall  sending  a  memorandum  to  Mr. 
O'Melia? 

Mr.  TiMM.  Yes,  sir,  2  days  later  on  August^ 

Senator  Kennedy.  Now  apart  from  the  August  10  memo,  did  you 
ever  initial,  sign  or  send  any  other  memo  to  him  concerning  the 
investigations  ? 

Mr.  TiMM.  No,  and  because  I  want  this  to  be  a  very  clear  statement, 
I  would  like  to  read  a  statement : 

I  wish  to  state  for  the  record  that  I  did  not  draft  or  cause  or  direct  any  other 
person  to  draft  any  document  or  directive  that  in  any  way  whatsoever  suggested 
or  ordered  that  any  CAB  investigation  of  air  carrier  corporate  political  contri- 
butions should  not  go  forward  vigorously  to  ultimate  completion.  Neither  I  nor 
my  secretarial  staff  have  any  reason  to  believe  that  such  a  document  ever  existed. 

I  did  not  communicate  either  verbally  or  in  writing  with  anyone  at  BOE  ex- 
cept to  urge  that  they  move  forward  expeditiously  and  cooperate  fully  with  other 
governmental  agencies  concerned  with  aspects  of  the  CAB  into  air  carrier  cor- 
porate contributions. 

Senator  Kennedy.  So  you  categorically  deny  that  any  written  com- 
munication was  given  at  your  instructions  to  Mr.  Heye  to  give  to  Mr. 
O'Melia,  instructions  to  terminate  the  investigation  of  the 
contributions  ? 

Mr.  TiMM.  Yes,  sir. 

Senator  Kennedy.  Of  the  airline  industry  ? 

Mr.  TiMM.  Yes.  That  is  as  my  statement  says. 

Senator  Kennedy.  Did  you  ever  give  any  communication  to  Mr. 
Heye  to  give  to  Mr.  O'Melia  on  or  about  the  end  of  October  or  in 
November  a  memo  concerning  the  campaign  contributions? 
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Mr.  TiMM.  No,  sir. 

Senator  Kennedy.  Did  you  ever  orally  communicate  to  Mr.  O'Melia 
from  the  middle  of  October  until  some  time,  say  the  end  of  November  ? 

Mr.  TiMM.  No,  as  my  statement  said,  I  did  not  communicate  either 
verbally  or  in  writing. 

Senator  Kennedy.  Or  through  anyone  else  ? 

Mr.  TiMM.  Or  through  anyone  else. 

Senator  Kennedy.  Have  you  searched  your  files  for  other  materials 
for  any  or  all  memorandum  or  other  writings  that  concern  these 
investigations  ? 

INIr.  TiMM.  Yes,  sir,  I  have  and  so  has  your  very  capable  investi- 
gative team. 

Senator  Kennedy.  Are  there  any  writings  in  your  possession  or  that 
ever  were  in  your  possession  that  relate  to  these  investigations  that  you 
have  not  made  available  to  the  subcommittee  ? 

Mr.  TiMM.  No,  no.  At  the  request  of  your  investigators,  I  was  asked 
to  go  through  my  desk  and  to  go  through  my  files  at  home,  which  I 
did,  and  my  statement  relative  to  that  stands  too ;  relative  to  those,  it  is 
the  same  as  I  gave  just  now. 

Senator  Kennedy.  Do  you  have  any  idea  or  reason  to  believe  that 
Mr.  Heye  did  or  did  not  have  this  conversation  with  Mr.  O'Melia  that 
Mr.  O'Melia  says  Mr.  Heye  had  with  him  ? 

Mr.  TiMM.  I  doubt  that  he  did.  I  have  no  reason  to  believe  that  he 
would  have  had  such  a  conversation. 

Senator  Kennedy.  Did  you  ever  have  any  contact  or  communica- 
tions or  discussions  with  anyone  outside  the  CAB  concerning  thesb 
investigations  ? 

Mr.  TiMM.  No,  sir,  except  for  the  inquiry  from  the  House  committee. 

Senator  Kennedy.  Did  you  ever  have  any  communications  with  any- 
one in  the  White  House  concerning  the  CAB  investigation  of 
corporate  contributions  ? 

Mr.TiMM.  No. 

Senator  Kennedy.  Did  you  know  these  files  and  investigations 
were  closed  in  November  of  1973  ? 

Mr.  TiMM.  No,  sir. 

Senator  Kennedy.  AVhen  did  you  first  learn  that  files  were  closed? 

Mr.  TiMM.  February  18,  when  I  was  called  in  Honolulu  by  my  assist- 
ant Mr.  Goldman  and  he  informed  me  of  Mr.  Gingery's  death  and 
then  about  2  days  later  he  read  the  statement  to  me.  So  it  would  be 
about  that  time,  the  20th  perhaps. 

Senator  Kennedy.  Well  what  happened  after  you  received  these 
communications?  These  communications  went  out,  the  instructions 
went  out,  then  they  came  back  in  at  some  time.  Did  you  examine  the 
result  of  the  investigation  ? 

Mr.  TiMM.  No,  sir.  The  Bureau  of  Operating — the  Bureau  of  En- 
forcement is  the  most  autonomous  arm  of  the  CAB,  and  should  be.  I 
have  only  been  in  the  Bureau  of  Enforcement  offices  twice  in  my  life. 
One  was  at  a  party  last  fall  for  the  field  group,  and  on  one  call  that  I 
made  to  Mr.  O'Melia  shortly  after  the  President  announced  that  he 
was  sending  his  name  up ;  just  shortly  before  or  after  that  time. 

Senator  Kennedy.  What  was  that  about? 

Mr.  TiMM.  To  talk  about  my  feelings  about  it ;  that  I  was  grateful 
that  he  had  been  chosen.  It  was  that  kind  of  a  conversation. 
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Senator  Kennedy.  When  was  that  ? 

Mr.  TiMM.  I  think  it  was  probably  in  the  summer  of  1973. 

Senator  Kennedy.  Did  you  talk  about  the  investigations  at  that 
time? 

Mr.  TiMM.  No,  no. 

Senator  Kennedy.  Did  you  talk  about  the  results  ? 

Mr,  TiMM.  No. 

Senator  Kennedy.  In  any  way  did  you  talk  about  the  investigation 
of  political  contributions  ? 

Mr.  TiMM.  No,  no.  I  think  this  would  have  been  prior  to  that  time. 
If  my  memory  is  even  vaguely  correct,  it  would  have  been  when  I  first 
was  advised  that  Mr.  O'Melia  would  be  nominated  for  the  post.  That 
would  be  early  in  the  summer. 

Senator  Kennedy.  Well  as  I  understand  it,  you  gave  this  great  sense 
of  urgency  to  your  investigators  and  told  them  you  really  wanted  this 
information  developed  quickly,  completely,  expeditiously,  and  then 
what  did  you  do  next  ?  What  was  the  next  step  that  you  did  anything 
about  it  after  that  ? 

Mr.  TiMM.  Well  I  had  to  operate  on  the  assumption  that  held  until 
February  20  or  so  of  this  year  that  those  investigations  were  still 
open,  being  pursued  diligently.  That  was  just  a  premise  I  had  of  the 
way  that  Bureau  operated  all  the  time. 

Senator  Kennedy.  You  mean  you  never  inquired  about  what  the 
state  of  the  investigation  was?  You  sort  of  set  the  ball  rolling  and 
then  you  just  assumed  everything  was  on  track  after  that? 

Mr.  TiMM.  Yes,  sir,  I  think  that  would  be  the  way  I  would  view  my 
responsibility  to  that  Bureau,  which  would  be  to  not  in  any  way  give 
the  impression  that  there  was  any  interference  at  the  Board  level. 

Senator  Kennedy.  Well  I  mean  I  would  think  you  might  want  to 
know  whether  the  investigation  was  going  ahead,  was  on  track,  with- 
out indicating  interference  in  it.  You  put  a  high  sense  of  urgency  on 
it  and  you  put  restrictions  in  terms  of  this  phase;  you  said  you  only 
wanted  this  first  phase  being  done,  which  would  suggest  you  thought 
there  properly  may  very  well  be  a  second  stage. 

Mr.  TiMM.  Then  I  asked  them  to  begin  now  to  develop  their  own 
enforcement  plans  and  report  any  violations,  which  I  assumed  was 
all  that  I  needed  to  do  until  such  time  that  they  brought  back  to  the 
Board  the  results  of  their  efforts.  And  in  fact,  as  has  been  testified 
today,  this  week — I  think  it  was  this  week — two  of  the  products  of 
that  investigation  were  made  public  and  became  again  the  responsi- 
bility or  could  be  ultimately  the  responsibility  of  the  Board  to  deter- 
mine. 

I  think  I  mentioned  this  a  moment  ago,  but  we  try  very  hard  at  the 
Board  in  our  dealings  with  bureaus  that  are  involved  in  ongoing  in- 
vestigations or  cases  in  which  they  have  an  autonomous  role,  we  simply 
do  not  prejudice  either  our  future  judgment,  our  future  actions,  or 
their  integrity  in  asking  any  questions  that  might  be  ex  parte.  That  is 
my  personal  rule.  I  am  assuming  it  is  for  the  rest  of  the  Board  mem- 
bers, too. 

Senator  Kennedy.  Well  you  certainly  did  in  terms  of  how  the  in- 
vestigation ought  to  be  conducted. 

Mr.  TiMM.  In  terms  of  the  urgency ;  yes. 

Senator  Kennedy.  Well  tliat  is  limiting  questions.  You  didn't  have 
any  hesitancy  about  it  in  that  respect. 
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Mr.  TiMM.  I  was  initiating  an  investigation,  but  after  that  it  was 
theirs  to  culminate. 

Senator  Kennedy.  You  mean  after  you  really  put  a  straight  jacket 
on  it,  then  you  felt  that  it  was  theirs  ? 

Mr.  TiMM.  There  was  no  straight  jacket  on  it.  On  the  10th  I  urged 
them  to  go  ahead  and  develop  their  plans  and  move  ahead. 

Senator  Kennedy.  Well  the  investigators  certainly  felt  there  was. 
They  felt  in  all  the  years  of  investigation,  that  they  never  handled  a 
situation  like  this. 

Mr.  TiMM.  Well  there  never  had  been  a  situation  like  this. 

Senator  Kennedy.  Well,  they  said  just  as  an  investigation,  not  as  a 
set  of  circumstances. 

Mr.  TiMM.  It  was  the  circumstances  that  determined  the  direction, 
as  far  as  I  am  concerned.  They  also,  in  listening  to  their  testimony  this 
morning,  did  not  characterize  this  the  way  Mr.  O'Melia  did,  and  with 
whom  I  agree,  that  this  was  the  first  stage;  that  this  was  the  initial 
stage.  I  think  that  in  their  minds  they  must  have  assumed  that  this  was 
to  be  the  totality  of  that  investigation,  and  in  that  I  am  a  little  bit  sur- 
prised that  with  their  exj)erience  they  would  have  made  that 
assumption. 

Senator  Kjennedy.  Did  you  ever  discuss  the  investigation  with  Joe 
Stout? 

Mr.  TiMM.  With  whom  ? 

Senator  Kennedy.  Stout. 

Mr.  TiMM.  No,  sir. 

Senator  Kennedy.  With  Gerald  Hadlock  ? 

Mr.  TiMM.  No. 

Senator  Kennedy.  Or  with  Weldon  ? 

Mr.  TiMM.  No. 

Senator  Kennedy.  Or  did  you  have  any  discussion  with  any  White 
House  or  former  White  House  staff  about  CAB's  political  contribu- 
tions generally  ? 

Mr.  TiMM.  No. 

Senator  Kennedy.  Well,  can  you  give  us  any  explanation  that  would 
assist  the  subcommittee  in  resolving  the  conflicts  in  testimony  ? 

Mr.  TiMM.  If  you  will  help  me  in 

Senator  Kennedy.  I  mean  your  testimony  and  Mr.  O'Melia's  are  in 
complete  conflict  with  each  other  and  are  both  under  oath.  I  am  just 
trying  to  understand 

Mr.  TiMM.  No ;  I  can't,  and  on  the  assumption  that  he  was  probably 
asked  a  question  like  that,  I  prepared  another  statement  so  that  I 
would  be 

Senator  Kj:nnedy.  Well,  have  you  got  any  other  statements  ? 

Mr.  TiMM.  This  will  be  the  last  one— no ;  I  do  have  a  couple  of  more 
but  I  would  like  to  put  this  in  as  academic  a  language  as  I  can.  It  is  for 
that  reason  that  I  am  reverting  to  a  written  statement  and  if  you  will 
bear  with  me,  I  will  read  it. 

Today  it  would  seem  that  I  have  been  confronted  with  the  allegation  that  I 
did  in  fact  forward  a  memorandum  to  Mr.  O'Melia  then  the  Director  of  the 
Bureau  of  Enforcement,  ordering  the  termination  of  investigative  efforts  into 
airline  political  contributions.  I  can  only  say  that  the  allegation  is  without  any 
foundation  in  fact.  It  is  totally  untrue.  It  may  be  that  Mr.  O'Melia's  recollection 
of  the  events  of  those  times  is  imperfect  in  this  respect  or  alternatively— and  you 
have  explored  this  with  him,  but  I  am  still  believing  that  this  could  be  the  case- 
that  his  statement  to  that  effect  is  based  upon  a  mistaken  reading  of  my  August 
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lOth  memo  to  him,  which  I  heard  him  testify  that  he  didn't  know  how  he  received 
it ;  whether  it  was  hand  delivered  or  not,  and  I  do  not  know  either. 

The  memorandum  concludes  with  this  sentence : 

Further  I  see  no  reason  for  the  Bureau  not  to  begin  now  to  develop  its  own 
enforcement  plans  regarding  any  violations  of  Board  regulations  discovered  in 
this  survey.  A  single  hurried  and  mistaken  reading  of  that  sentence,  which  he 
says  he  never  said  or  reread  again  to  confirm  his  original  understanding  of  it, 
might  be  the  basis — and  I  am  trying  to  help  you  and  I  am  trying  to  help  on 
this — might  be  the  basis  for  this  erroneous  belief  if  he  inadvertently  skipped  or 
misunderstood  the  import  of  the  second  negative  contained  in  the  first  line. 

I  might  say  I  drew  it  up  badly  in  bureaucratic  terms.  I  have  learned 
that  much  in  my  years  here.  And  the  second  negative  may  have  been  a 
factor  here.  I  am  hoping  that,  that  is  the  situation. 

I  may  say 

Senator  Kennedy.  Well,  Mr.  O'Melia  was  very  clear  in  response  to 
questions,  clear  as  to  whether  he  could  have  possibly  had  this  mixed 
up  with  any  other  kind  of  memorandum  and  in  particular  with  that 
memorandum,  and  he  responded  that  he  was  quite  certain  that  that 
could  not  have  happened.  I  specifically  asked  him  that.  And  he  said  the 
second  memorandum,  the  one  that  he  alleged  came  from  you  that  said 
that  the  investigations  ought  to  be  ended,  had  your  initials  on  it. 

Mr.  TiMM.  I  heard  him  say  that  and  he  heard  my  statement  that  I 
can  only  say  that  that  allegation  is  without  any  foundation  in  fact. 

I  think  it  might  be  interesting,  because  I  heard  it  for  the  first  time 
today,  to  just  suggest  that  this  is  the  first  time,  because  I  only  met  with 
your  investigators  one  time — to  suggest  I  did  not  know  at  the  time 
about  this  alleged  memo  and  I  did  not  know  who  the  source  of  infor- 
mation was  until  Mr.  O'Melia  called  me  that  night  at  home  and  told 
me  he  indeed  was  the  one  who  had  furnished  that  information  to  Mr. 
Bakes  and  Mr.  Michie.  And  I  commented  in  the  conversation  that 
"there  wasn't  any  memo  like  that,  but  what  happened  ?  Did  you  close 
the  files?"  And  he  said,  "No,  I  told  Mr.  Stout  very  shortly  thereafter 
that  we  will  investigate  the  hell  out  of  this." 

Senator  Kennedy.  And  then  we  find  either  a  few  days  either  before 
or  after — I  mean  that  the  investigation  was  closed.  We  find  that. 
Well 

Mr.  TiMM.  What  I  was  going  to  ask  you,  since  Mr.  Heye  is  not  here, 
as  to  the  alleged  conservation  of  November  in  which  purportedly  there 
was  a  document  that  I  had  perhaps  written  and  that  another  person 
entered  the  room  and  that  terminated  the  conversation,  I  would  like 
to  know  who  and  what  would  be  his  or  her  recollection  of  that  very 
graphic  event  that  he  described,  alleged  event. 

Senator  Kjennedy.  Fair  enough.  We  ought  to  try  and  see  who  that 
person  is  and  whether  they  have  any  knowledge. 

I  want  to  thank  you  very  much  for  your  appearance. 

The  subcommittee  stands  in  recess. 

[Whereupon,  at  3 :45  p.m.,  the  subcommittee  recessed  subject  to  the 
call  of  the  Chair.] 

[As  a  result  of  the  testimony  of  this  day,  March  21,  1975,  the  chair- 
man of  the  subcommittee  sent  the  following  letter  to  the  Attorney 
General  of  the  United  States. 

[As  of  June  1,  1975,  neither  the  Department  of  Justice  nor  the  U.S. 
Attorney  has  made  the  requested  determinations  regarding  possible 
violations  of  Federal  laws.] 
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'^Chiieb  Pieties  ^enaie 

COMMITTEE  ON  THE  JUDICIARY 
SUBCOMMITTEE  ON 
ADMINISTRATIVE  PRACTICE  AND  PROCEDURE 
EC.  1,  S.  RES.  M,  OO  CONORESS) 


WASHINGTON,  D.C.     20510 


May  12,1975 


The  Honorable  Edward  H.  Levi 
Department  of  Justice 
Constitution  Avenue  and 

Tenth  Street  IW 
Washington,  D.C.   20530 

Dear  Mr.  Attorney  General: 

I  am  writing  to  request  the  Department  of  Justice 
to  undertake  an  investigation  to  determine  whether 
federal  criminal  laws  were  violated  in  connection  with 
sworn  testimony  presented  during  the  Senate  Subcommittee 
on  Administrative  Practice  and  Procedure's  inquiry  into 
certain  practices  of  the  Civil  Aeronautics  Board,  and 
in  connection  with  the  CAB's  1973  investigation  of 
possible  corporate  political  contributions  by  air 
carriers  regulated  by  the  CAB. 

Substantial  and  material  portions  of  the  sworn 
testimony  of  at  least  three  witnesses  presented  to 
the  Subcommittee  in  its  March  21,  1975  hearing  and 
in  depositions  are  in  direct  and  apparently  irrecon- 
ciliable  conflict.   This  testimony  was  taken  in 
connection  with  the  Subcommittee's  ongoing  exarainiation 
of  the  practices  and  procedures  of  the  CAB.   The 
Congress  of  the  United  States  cannot   adequately  or 
fully  inform  itself  if  false  and  misleading  testimony 
is  presented  to  its  respective  committees  during  the 
course  of  oversight  or  legislative  hearings.   Accordingly, 
I  am  requesting  the  Department  or  the  appropriate 
United  States  Attorney  to  undertake  an  investigation 
to  determine  whether  and  by  whom  federal  laws  relating 
to  false  testimony  or  obstruction  of  Congressional 
committees  were  violated  in  connection  with  the  sworn 
testimony  taken  pursuant  to  the  Subcommittee's  inquiry. 
I  am  enclosing  transcripts  of  the  testimony  relating 
to  this  matter. 
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The  Honorable  Edward  H.  Levi 
Page  2 


In  addition^  sworn  testimony  before  the  Subcommittee 
indicated  that  the  CAB's  1973  investigation  into  possible 
political  contributions  by  regulated  air  carriers  was 
unduly  restricted  and  limited  in  its  scope,  and  was 
terminated  in  November  1973  without  adequate  reason,  ' 
or  justification.   I  request  that  the  Department  or 
■  the  appropriate  United  States  Attorney  undertake  to  . 
determine  whether  restricting,  limiting,  and  terminating 
this  investigation  violated  federal  criminal  laws,-'-.'"'  ■ 
including  Title  18,  Section  1505^  which  makes  it 
■unlawful  to  interfere  with  or  obstruct  agency  proceedings. 
It  would  be  relevant  to  this  inquiry  to  determine  '  ; 
whether  the  restricting,  limiting  or  terminating  of'.., 
this  investigation  involved  persons  or  governmental'  '. 
officials  other  than  employees  and  officials  of  the 
CAB  itself.  ■    ' 

The  Subcommittee,  the  Watergate  Special  Prosecution 
Force  and  the  Federal  Bureau  of  Investigation  are  in 
possession  of  documents  and  other  information  that  . 
may  assist  the  Department  or  the  U.S.  Attorney  in  its 
investigation.   The  information  possessed  by  the 
Subcommittee  will  be  made  available  to  you  or  your  ' ' 
designate.   Since  the  investigation  requested  involves 
conduct  that  occurred  in  substantial  part  within  the 
District  of  Columbia,  I  am  transmitting  a  copy  of  this 
letter  to  the  Acting  United  States  Attorney,  Mr.  Earl 
J.  Silbert. 

I  would  appreciate  it  if  you  or  your  designate  , 
would  generally  inform  me  as  to  the  progress  and 
status  of  any  action  taken  in  this  matter.         '■,  " 


Edward  M. 
Chairman 
Subcommittee  on  Administrative 
Practice  and  Procedure 


DEPOSITION  OF  THOMAS  HEYE 


THURSDAY,  MARCH  27,  1975 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure  of  the 

Committee  on  the  Judiciary, 

Washington,,  D.C. 

The  deposition  commenced,  pursuant  to  notice,  at  1  p.m.,  in  room 
2300,  Dirksen  Senate  Office  Building. 

Present:  Philip  Bakes,  assistant  counsel,  and  James  F.  Michie, 
investigator.  ' 

Mr.  Bakes.  My  name  is  Philip  Bakes,  and  I  am  assistant  counsel 
with  the  Subcommittee  on  Administrative  Practice  and  Procedure. 
The  witness  is  Mr.  Thomas  Heye,  General  Counsel  of  the  Civil  Aero- 
nautics Board. 

Mr.  Heye  was  unable  to  testify  at  the  hearing  last  Friday  that  the 
Senate  subcommittee  conducted,  and  agreed  to  submit  to  a  deposition 
at  which  questions  would  be  asked,  and  answers  would  be  given  under 
oath.  Is  that  correct,  Mr.  Heye  ? 

Mr.  Heye.  That  is  correct. 

Mr.  Bakes.  All  right,  we  have  a  notary  public  here.  What's  your 
name,  sir  ? 

Mr.  Ward.  Mr.  Jesse  Ward,  Jr. 

Mr.  Bakes.  Would  you  please  administer  the  oath  to  Mr.  Heye? 

Mr.  Ward.  Do  you  solemnly  swear  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth  in  this  matter,  so  help  you  God? 

Mr.  Heye.  I  do. 

Mr.  Ward.  Now,  gentlemen,  I  would  like  it  on  the  record,  the  wit- 
ness having  been  sworn,  that  the  presence  of  the  notary  for  the  re- 
maining part  of  the  deposition  is  waived. 

So  stipulated  ? 

Mr.  Bakes.  So  stipulated  by  me.  How  about  you,  Mr.  Heye? 

Mr.  Heye.  That's  correct. 

Mr.  Ward.  Thank  you. 

Mr.  Bakes.  OK,  Mr.  Heye,  you  have  taken  an  oath,  you  understand 
that  any  false  statements  in  this  deposition  are  subject  to  possible 
prosecution  for  perjury,  or  contempt  of  Congress. 

Mr.  Heye.  Most  definitely. 

Mr.  Bakes.  All  right,  would  you  just  tell  us  what  position  you 
held  with  the  CAB,  what  position  you  now  hold  with  the  CAB  ? 

Mr.  Heye.  I  am  now  the  General  Counsel  with  the  Civil  Aeronautics 
Board. 

Mr.  Bakes.  And  what  position  did  you  hold  in  1973  ? 
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Mr.  Heye.  From  March  2,  1973,  through  the  end  of  the  calendar 
year  I  was  the  administrative  assistant  to  the  Chairman  of  the  Board, 
Robert  D.  Timm, 

Mr.  Bakes.  Now,  Mr.  Pleye,  do  you  recall  how  the  Bureau  of  En- 
forcement's investigation  of  possible  corporate  contributions  became 
initiated  in  1973  ? 

Mr.  Heye.  After  this  subcommittee  began  the  over-sight  of  the  Board 
and  concentrated  on  this  particular  investigation,  on  my  return  to 
Washington  from  a  trip  up  to  the  State  of  Washington,  I  went  through 
my  files  on  this  particular  investigation,  and  from  those  files  and  from 
other  discussions  that  I  have  had  with  yourselves,  Mr.  Bakes  and  Mr. 
Michie,  I  have  attemjjted  to  reconstruct  the  period  of  July  6,  1973, 
through  August  10,  1973,  when  the  initial  phase  of  the  illegal  cam- 
paign contribution  investigation  ^xas  undeitaken, 

Mr.  Bakes,  Fine.  Let  me  ask  you  this,  apart  from  Avhat  you  reviewed, 
let's  say  in  this  calendar  year,  1975,  apart  from  that  material  which 
you  just  described,  do  3'ou  have  an  independent  recollection  of  how 
the  campaign  contribution  investigation  began  within  the  CAB  in  the 
summer  of  1973  ? 

IVIr.  Heye.  Yes,  I  do. 

Mr.  Bakes.  Would  you  just  relate  what  your  recollection  is  of  that? 

Mr.  Heye.  In  the  summer  of  1973  a  news  item  appeared  in  which 
it  was  stated  that  American  Airlines  had  made  an  illegal  contribution 
<o  the  Committee  to  Reelect  the  President,  or  to  the  Nixon  campaign. 
The  amount  that  Avas  disclosed  in  the  public  press  was  something  like 
$55,000.  When  that  matter  hit  the  wire  service,  thi^  ^-ns  t^o  fivr.^  *-^^-^f 
anyone  at  the  Board  had  been  aware  that  there  had  been  any  illegal 
campaign  contributions. 

Mr.  Bakes.  Let  me  just  interrupt  you  for  a  minute.  Did  you,  or  any- 
body to  your  knowledge,  have  any  conversations  with  anybody  from 
American  Airlines,  or  on  behalf  of  American  Airlines  before  you 
lea}-ned  of  the  contribution  in  the  press,  concerning  the  contribution? 

Mr,  Heye,  I  am  not  aware  that  anj^one  had  any  idea  of  this  before 
the  matter  hit  the  press,  that  is  the  first  that  I  became  aware  of  it; 
and  I  am  not  aware  that  anybody  else  was  informed  prior  to  the  time 
that  it  appeared  in  the  press. 

Mr.  Bakes.  All  right;  continue  with  the  narrative  you  were  going 
through. 

Mr.  Heye.  As  soon  as  this  matter  broke,  T  immediately  went  over 
to  the  Bureau  of  Enforcement,  and  T  had  a  meeting  with  Mr.  Hadlock, 
who  was  then  the  Deputy  Director  of  the  Bureau  of  Enforcement. 

Mr.  Bakes.  And  what  was  the  date  of  that? 

Mr.  Heye.  The  date  of  that  was  July  6.  And  I  have  no  independent 
recollection  of  the  date,  but  the  date  was  set  forth  in  a  memorandum 
from  Mr.  Joseph  Stout,  who  at  that  time  was  the  chief  investigator 
over  in  the  Bureau  of  Enforcement. 

I  went  to  INIr.  Hadlock's  office,  and  my  recollection  is  that  Mr. 
O'Melia,  who  at  that  time  was  the  Director  of  the  Bureau  of  Enforce- 
ment, was  not  in  his  office. 

Tn  Mr,  Hadlock's  office  at  that  time  were  Mr,  Lane  and  Mr.  Stout. 
I  discussed  with  Mr.  Hadlock  and  the  other  gentlemen  present  in  the 
room  the  news  item  with  regaid  to  American  Airlines,  and  at  that  time 
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we  must  have  discussed  what  y\c  were  going  to  do,  what  should  the 
Board  do  with  regard  to  that  matter. 

i  remember  the  meeting  taking  place,  I  don't  remember  exactly 
what  was  discussed,  but  1  am  sure  that  was  discussed  at  that  particular 
meeting.  That  was  more  or  less  the  kickoff  of  the  investigation  into 
illegal  campaign  contributions. 

Mr.  Bakes.  Now,  before  this  meeting  which  you  identified  as  July  6, 
did  you  have  any  conversations  with  Mr.  Timm  concerning  the  sub- 
ject matter  of  political  campaign  contributions  by  airlines,  and/or 
what  the  CAB  or  the  Bureau  of  Enforcement  might,  or  might  not  do 
about  it? 

Mr.  Heye.  I  can't  recall — this  was  a  Friday,  July  6  was  a  Friday — 
I  can't  recall  if  Mr.  Timm  was  in  the  office  that  day  or  not;  and  I 
can't  recall  if  I  got  hold  of  him  on  the  phone  before  I  went  over  and 
talked  to  Mr.  Hadlock,  or  after.  But  for  some  reason  I  seem  to  recollect 
that  he  was  not  in  the  office  on  that  particular  day. 

Mr.  Bakes.  OK.  Well,  did  you,  or  Mr.  Timm  take  any  particular 
interest  in  this  investigation,  or  any  interest  in  this  investigation? 

Mr.  Ha  YE.  Absolutely ;  yes. 

Mr.  Bakes.  All  right.  Why  did  you  take  an  interest  in  this  investi- 
gation ? 

Mr.  Heye.  Well,  in  July  of  1973,  the  whole  Watergate  situation 
with  the  allegations  of  coverup  and  all  the  other  ramifications  of 
Watergate  were  daily  front-page  material  in  the  new'spapers;  they 
were  on  the  news  media,  television,  and  radio;  and  this  whole  prob- 
lem of  political  coverup  was  very  prevalent  at  that  time.  What  we 
wanted  to  do  at  the  beginning  of  this  thing  was  to  not  let  any  grass 
grow  under  our  feet,  and  to  get  this  thing  rolling  as  quickly  as 
possible. 

Mr.  Bakes.  When  you  say  "this  thing" 

]Mr.  Heye.  I  mean  the  investigation. 

Mr.  Bakes.  The  investigation  by  the  Civil  Aeronautics  Board? 

Mr.  Heye.  Right.  The  problem  that  we  had,  quite  frankly,  this  took 
everybody  at  the  Board  by  surprise.  Nobody,  to  my  knowledge,  had 
any  inkling  that  there  was  any  problem  in  the  area  of  illegal  campaign 
contributions.  As  I  say,  this  was  of  very  great  concern  to  us  that  some- 
thing be  done,  and  be  done  very  quickly. 

Mr.  Bakes.  When  you  say  "us,"  you  mean  the  Chairman's  office? 

Mr.  Heye.  I  mean  the  Chairman's  office. 

Mr.  Bakes.  But  you  had  this  concern  that  you  described  personally. 

Mr.  Heye.  Yes ;  I  did. 

Mr.  Bakes.  Did  Mr.  Timm  also  have  that  concern? 

iSIr.  Heye.  Yes ;  he  did. 

:Mr.  Bakes.  And  at  that  time  :Mr.  Timm  and  you  expressed  your 
concern  to  each  other,  he  was  aware  of  your  concern,  and  you  were 
aware  of  his. 

Mr.  Heye.  As  far  as  I  know ;  yes. 

Mr.  Bakes.  Now,  let  me  ask  you  this.  Did  you  or  Mr.  Timm  give  a 
recommendation  or  directive  to  anyone  in  the  Bureau  of  Enforcement 
as  to  how  this  investigation  should  be  conducted  ? 
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Mr.  Heye.  I  think  I  can  best  answer  that  question  in  terms  of  what 
actually  happened  at  that  time,  from  my  recollection  of  the  situation. 
During  his  testimony  last  Friday  Mr.  Alterman  stated  something 
that  I  think  was  very  key  to  this  whole  thing.  He  stated  what  he  and 
his  people  at  his  level  were  looking  for  in  this  investigation  in  the 
beginning  were  uniform  questions,  speed,  and  getting  the  facts.  And 
I  thought  to  myself  when  he  said  that,  that  was  really  a  perfect  de- 
scription of  what  everybody  was  after  in  the  beginning  of  this 
investigation. 

The  problem  is  that  what  has  been  said  so  far  is  really — I  guess 
the  best  way  to  describe  it  is  a  private's  view  of  what  the  beginning 
of  a  war  looks  like.  And  what  I  would  like  to  give  you  is  the  view 
of  the  beginning  of  the  war  as  seen  from  the  point  of  view  of  a 
general. 

Mr.  Bakes.  That's  fine,  and  you  will  have,  of  course,  a  chance  to 
explain  all  the  answers.  When  I  am  finished  asking  questions  I  will 
give  you  an  opportunity  as  long  as  you  want  to  add  anything,  sub- 
mit any  statements,  or  anything  along  these  lines. 

J^ut  if  we  might,  if  we  could  get  as  responsive  answers  as  pos- 
sible to  particular  questions.  If  you  can  answer  "yes"  or  "no,"  fine; 
"I  don't  recall,"  fine ;  and  then  explain  your  answer.  I  would  prefer,  if 
that's  all  right  with  you,  to  proceed  like  that.  Do  you  have  any  prob- 
lems with  that  ? 

Mr.  Heye.  Well,  one  of  the  problems  that  I  have,  Phil,  with  this 
regard,  and  that  is  why  I  wanted  to  make  a  statement  in  the  begin- 
ning, the  problem  is  that  it  is  a  question  of  how  you  look  at  this 
whole What  was  going  on  at  that  time,  and  what  was  being  done. 

Again,  how  it  was  viewed  from  people  I  had  no  conversations  with 
is  one  thing;  and  how  we  viewed  it,  and  how  things  transpired  from 
the  other  end,  I  think,  is  more  important  at  this  point.  I  think  the 
question  that  you  asked  was 

Mr.  Bakes.  I'll  repeat  the  question. 

Did  you  or  Mr.  Timm  give  a  recommendation,  or  directive  to  any- 
one in  the  Bureau  of  Enforcement  as  to  how  this  investigation  should 
be  conducted. 

Mr.  Heye.  To  the  best  of  my  recollection  I  was  personally,  actively 
involved  in  the  initial  stages  of  this  investigation  from  the  period, 
from  July  6th  through  August  10th;  I  was  consulted,  and  I  was  ac- 
tively involved  in  the  planning  of  how  the  initial  stage  of  this  pro- 
cedure would  best  be  carried  out. 

As  far  as  a  recommendation  or  directive,  the  answer  to  that  ques- 
tion would  be,  yes,  I  was  actively  involved  in  evaluating  how  the 
Bureau  should  proceed,  and  in  recommending  as  to  what  action  should 
be  taken  at  that  time. 

Mr.  Bakes.  All  right.  Now,  to  your  knowledge,  would  the  answer 
to  that  question  be  "yes,"  or  "no"  in  regard  to  Mr.  Timm  at  that  time, 
did  Mr.  Timm  make  any  recommendation  or  directive,  either  directly 
or  indirectly,  to  anyone  in  BOE  as  to  how  this  investigation  should 
be  conducted  ? 

Mr.  Heye.  Mr.  Timm,  to  my  knowledge,  did  not  ha  ve  any  discussions 
with  anyone  in  the  Bureau  of  Enforcement  during  that  time. 
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Mr.  Bakes.  Did  he  have  any  discussions  with  yon  or  anyone  else  in 
which  he  expressed  a  recommendation,  or  directive,  or  opinion  as  to 
how  the  investigation  should  be  conducted  by  the  Bureau  of  Enforce- 
ment? 

Mr.  Heye.  The  only  meeting  that  I  can  recall  specifically  in  which 
Mr.  Timm  was  in  on  this — and  we  must  have  met  on  this  on  a  regular 
basis  because  anything  that  I  was  involved  in,  I  was  in  the  habit  of  in- 
forming Mr.  Timm  on  an  ongoing  basis,  as  to  what  I  was  doing  with 
regard  to  the  office. 

The  only  meeting  that  I  can  recall,  I  think  it  came  about  sometime  in 
August,  it  was  after  the  O'Melia  memo  came  over  and 

Mr.  Bakes.  When  you  say  the  O'Melia  memo,  are  you  referring  to 
the  memo  of  August  8, 1973  ? 

Mr.  Heye.  August  8.  But  I  remember  he  and  I  had  a  discussion  in 
his  office.  I  don't  remember  what  the  discussion  was,  but  I  remember 
having  a  discussion  about  that  time,  relating  to  something  to  do  with 
this  case. 

Mr.  Bakes.  OK,  prior  to  that. 

Mr.  Heye.  Prior  to  that  I'm  sure  that  I  had  meetings  with  Mr.  Timm 
and,  you  know,  informed  him  as  to  what  was  going  on  on  an  ongoing 
basis. 

Mr.  Bakes.  Do  you  have  any  recollection  whether  or  not  Mr.  Timm 
passed  on  to  you,  or  to  anyone  else,  any  recommendations,  direcfions, 
or  opinions  as  to  how  the  Bureau  of  Enforcement  should  conduct  its 
investigation  into  possible  corporate  contributions  by  regulated 
airlines  ? 

Mr.  Heye.  I  don't  think  he  did,  I  can't  remember  that  he  did.  Mr. 
Timm  is  not  a  lawyer,  and  I  cannot  remember  that  he  did  that.  He 
might  have,  but  I  don't  remember  at  this  point. 

Mr.  Bakes.  OK,  fine.  You  did  say  that  you  had  an  input  into  that 
and  did  make  some  recommendations. 

Mr.  Heye.  Yes. 

Mr.  Bakes.  Did  you  make  any  recommendations  as  to  whether  the 
investigation  should  be  done  formally,  or  informally  ? 

Mr.  Heye.  I  think  on  July  13  Mr.  Alterman  prepared  a  written 
memorandum,  a  copy  of  which  I  was  given,  which 

Mr.  Bakes.  Do  you  have  a  copy  of  that  before  you  ? 

Mr.  Heye.  Yes,  I  have  a  copy  of  that  before  me  now. 

Mr.  Bakes.  Let  me  just  state  for  the  record,  the  July  13  memo  you 
referred  to  and  others  will  be  made  a  part  of  the  record,  and  also,  those 
memos  have  already  been  made  part  of  the  record  in  the  hearing  held 
last  Friday. 

Mr.  Heye.  There  are  two  July  13  memorandums  from  Mr.  Alter- 
man, one  relates  to  methods  of  proceeding;  the  second  relates  to  an 
analysis  of  possible  violations  of  the  Federal  Aviation  Act. 

The  first  memorandum,  relating"  to  methods  of  proceeding.  In  that 
memorandum  Mr.  Alterman  lays  forth  two  possible  ways  to  proceed. 
One  is  by  way  of  issuing  an  order  under  delegated  authority  from  the 
director  of  the  Bureau  of  Enforcement;  the  second  alternative  which 
he  lays  forth  is  the  initiation  of  a  part  305  investigative  hearing. 
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At  the  time  that  this  memorandum  was  received  by  me,  I  went 
througli  the  memorandmn  and  I  recommended — I'm  sure  Mr.  Had- 
lock,  I  don't  remember  this  meeting  but  at  this  time  I  was  dealing  pre- 
dominantly with  Mr.  Hadlock,  I  think  that  Mr.  O'Melia  was  out  of  the 
office  at  that  time,  July  13. 

Mr.  Alterman  in  the  memorandum  recommended,  he  set  forth  the 
two  possible  ways  of  proceeding,  one  by  way  of  the  investigation,  the 
other  by  way  of  an  order.  Mr.  Alterman  in  his  opinion  recommended 
to  proceed  by  way  of  an  order  inasmuch  as  he  considered  this  to  be  the 
most  expeditious  way  to  proceed. 

I  would  have  concluded,  and  probably  did  conclude — because  this  is 
what  I  would  conclude  today — that  that  was  not  the  most  expeditious 
way  to  proceed.  We  were  looking  at  that  point,  in  the  period  of  July  of 
1973,  after  this  memo  was  received,  we  were  looking  at  the  fact  we  had 
received  on  July  11  the  series  of  questions  from  a  congressional  com- 
mittee, the  Committee  on  Interstate  and  Foreign  Commerce  of  the 
House  of  Representatives,  regarding  the  alleged  illegal  campaign  con- 
tributions and  what  we  were  doing  about  them. 

At  that  point  we  were  interested  in  getting  the  initial  phase  of  this 
thing  done  very  quickly,  and  learning  as  much  as  we  could  at  that 
point  with  regard  to  possible  violations  of  the  Board's  regulations,  the 
Federal  Aviation  Act. 

In  reviewing  that  it  is  my  belief  that  if  we  had  proceeded  by  way  of 
an  order  to  the  carriers,  that  it  would  have  been  totally  impossible  to 
complete  the  initial  phase  of  this  investigation  in  the  time  frame  which 
we  did  complete  it  in. 

The  total  period  of  time  that  elapsed  from  the  time  that  we  first 
learned  of  the  American  Airlines  illegal  campaign  contribution  to  the 
completion  of  the  first  phase  of  the  investigation  was  less  than  30  days. 
And  the  recommendation  of  Mr.  Alterman  came  forth  on  July  13, 
which  was  a  week  after  the  disclosure.  And  in  my  opinion,  had  the 
Board  put  out  an  order  under  delegated  authority,  or  had  the  director 
put  out  an  order  under  delegated  authority,  that  it  would  have  taken 
several  months  to  get  the  answers  to  all  the  questions  because  once  you 
introduce  the  investigative  procedures  into  formal  orders,  you  imme- 
diately bring  in  all  the  lawyers ;  and  there  isn't  a  lawyer  who  is  worth 
his  salt,  who,  if  he  wants  to,  couldn't  delay  responding  by  way  of  mo- 
tions, et  cetera. 

The  section  of  the  act  which  deals  with  issuing:  orders  under  dele- 
gated authority  is  section  385.22(c)  in  this  particular  case,  which  calls 
for  an  order  to  be  put  out  requiring  carriers  to  submit  within  a  speci- 
fied rea«?ona^le  period. 

The  time  frame  that  I  myself  was  looking  for,  and  that  was  even- 
tuallv  decided  unon.  was  1  week.  That  was  how  much  time  we  wanted 
to  have  elapse  before  we  got  the  initial  pliase  of  the  investigation 
comDleted. 

Once  we  got  the  questions  prepared  and  got  evervthing  lined  up,  the 
investi.ofatioTi  was  undertaken  and  completed  within  1  week.  It  is  the 
first  time  in  the  historv  of  the  Civil  Apronautics  Board  that  every 
airline  was  canvassed  and  auctioned — when  T  sav  every  line,  except 
the  two  Hfiwaiian  carriers — were  canvassed  and  questioned  on  an  in- 
dustrywide basis  in  the  time  frame  of  1  week. 


2393 

Mr.  Bakes.  OK.  So,  as  to  my  question  whether  you  recommended 
whether  the  investigation  should  be  done  formally  or  informally,  I 
take  it  it  is  accurate  to  say  that  your  recommendation  was  it  should 
be  done  informally ;  and  that  the  reason  for  that  recommendation  was 
that  you  thought  the  informal  route  would  be  more  expeditious,  more 
timely,  and  quicker  than  the  formal  route  recommended  by  Mr.  Alter- 
man  in  the  memo  that  you  referred  to ;  is  that  correct  ? 

Mr.  Heye.  That's  correct. 

Mr.  Bakes.  Now,  your  recommendation  to  proceed  informally,  who 
did  you  make  that  recommendation  to  ? 

Mr.  Heye.  I  would  have  made  it  Mr.  Hadlock.  Quite  frankly,  I 
cannot  recall  who  I  made  the  recommendation  to,  but  it  must  have 
been  Mr.  Hadlock  because  I  was  in  the  habit  when  I  was  dealing  with 
the  Bureau,  to  deal  with  the  Bureau  Director,  and  if  he  was  not  there, 
with  the  Deputy  Director. 

I  cannot  recall  that  I  ever  dealt  with  anybody  on  this  matter  below 
the  level  of  Mr.  Hadlock.  Maybe  at  some  point  there  was  some  meeting 
in  which  other  people  might  have  been  present,  but  if  anybody  else 
was  present  at  such  a  meeting,  the  only  persons  who  could  ever  have 
been  present  at  such  a  meeting  would  have  been  somebody  on  the  order 
of  the  level  of  Mr.  Weldon  or  Mr.  Stout. 

But  I  tell  you  frankly,  I  don't  recall  having  any  discussions  with 
these  gentlemen,  other  than  that  Mr.  Stout  who  was  at  the  first  meet- 
ing on  July  6,  in  this  time  frame,  August  10  back  to  July  6. 

Mr.  Bakes.  So,  you  do  not  have  a  specific  recollection  of  passing  on 
the  recommendation  to  Mr.  Hadlock. 

Mr.  Heye.  No ;  I  do  not. 

Mr.  Bakes.  But  you  believe  that  it  was  Mr.  Hadlock. 

Mr.  Heye.  I  am  sure  that  it  must  have  been,  but  I  can't  recall 
specifically. 

Mr.  Bakes.  All  right.  Did  you  or  Mr.  Timm  ever  receive  a  proposed 
list  of  questions  to  be  asked  of  the  carriers  by  the  CAB  investigators  ? 

Mr.  Heye.  Yes.  On  July  20, 1  think,  is  when  the  first  set  of  proposed 
questions  was  submitted  from  Mr.  Alterman  to  Mr.  Hadlock.  I  re- 
ceived a  copy  of  that  set  of  proposed  questions.  The  questions  are  at- 
tached to  a  memorandum  from  Mr.  Alterman  to  Mr.  Hadlock,  which 
seems  to  proceed  on  the  assumption  that  alternative  1 — ^the  formal 
procedure — would  be  followed  in  implementing  and  beginning  the  in- 
vestigation in  this  area. 

Mr.  Bakes.  Now  that  memo  that  you  are  referring  to,  do  you  have 
that  before  you  ? 

Mr.  Heye.  No;  I  do  not. 

Mr.  Bakes.  Well,  let  me  give  you  a  copy  of  that  and  see  if  that  is 
the  one  you  are  referring  to. 

For  the  record,  this  is  a  memo  of  July  20,  1973,  a  copy  of  a  memo 
of  July  20,  1973,  to  the  Director  of  the  Bureau  of  Enforcement  from 
Stephen  A.  Alterman.  Subject :  "Investigation  of  Illegal  Unreported 
Campaign  Contributions — Proposed  Action."  And  that  memo  with  its 
attachments  is  seven  pages.  I  believe  it  is  actually  nine  pages. 

For  the  record,  the  copy  that  Mr.  Heye  is  looking  at  now  is  actually 
seven  pages  in  length ;  and  the  copy  that  I  have,  which  is  the  original, 
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is  nine  pages  in  length.  There  are  two  attachments  on  the  original  that 
I  have,  that  Mr.  Heye  does  not  have ;  these  are  two  draft  letters.  I  will 
show  those  to  Mr.  Heye  in  due  course. 

Is  that  the  July  20  memo  ? 

Mr.  Heye.  That  is  the  July  20  memo  I  am  referring  to. 

Mr.  Bakes.  And  that  included  some  questions,  proposed  questions. 

Mr.  Heye.  That's  correct. 

Mr.  Bakes.  Now,  you  do  remember  receiving  those;  is  that  correct? 

Mr.  Heye.  I  remember  that  I  received  a  set  of  questions,  and  this  has 
to  be  the  set  of  questions  that  I  received. 

Mr.  Bakes.  All  right.  Now,  do  you  recall  what  you  did  with  those 
questions  ? 

Mr.  Heye.  To  the  best  of  my  recollection,  I  reviewed  these  questions 
in  the  light  of  what  was  being  undertaken  by  the  Board  at  that  time. 
And  I  came  to  the  conclusion  that  the  questions  went  beyond  what  was 
needed  for  this  particular  phase  of  the  investigation. 

Mr.  Bakes.  Did  you  show  those  questions  to  Mr.  Timm  ? 

Mr.  Heye.  I  probably  did,  but  I  can't  recall  it  specifically. 

Mr.  Bakes.  Did  you  discuss  those  questions  with  Mr.  Timm  ? 

Mr.  Heye.  I  probably  did,  but  I  can't  recall  it  specifically.  Going 
back  to  the  July  13  memo  of  Mr.  Alterman  regarding  methods  of  pro- 
ceeding, what  everybody  was  driving  at  at  that  point  in  the  investiga- 
tion was  the  question  of  what  violations,  possible  violations,  were  there 
of  the  Federal  Aviation  Act  and  the  Board's  regulations. 

In  the  July  13  memorandum  of  Mr.  Alterman,  relating  to  an  anal- 
ysis of  pQSsible  violations  of  the  Federal  Aviation  Act  and  the  Board's 
regulations,  it  was  my  feeling  at  that  time  that  these  questions  went 
beyond  what  was  needed  at  that  stage,  to  determine  whether  or  not 
there  had  been  a  violation  of  the  act,  or  of  the  regulations. 

Mr.  Bakes.  Can  you  recall  by  looking  at  those  proposed  questions 
in  the  July  20  memo  which  questions  you  felt  were  going  beyond  what 
should  be  done  ? 

Mr.  Heye.  I  can't  recall  right  offhand  which  ones  at  that  particular 
time  I  thought  went  beyond,  I  have  not  reexamined  it  that  closely,  and 
I  really  don't  know  that  I  would  be  accurate  today  in  looking  at  this, 
as  compared  to  looking  at  it  at  that  time. 

Mr.  Bakes.  But  you  do  recall  that  there  were  certain  questions  at 
that  time  that  you  thought  went  beyond  the  scope  of  what  you  wanted 
to  be  done,  giving  the  Board  jurisdiction. 

Mr.  Heye.  And  went  beyond  what  we  really  needed  at  that  particu- 
lar point,  and  what  we  were  after  at  that  particular  point  in  the 
proceedings. 

What  happened  then,  when  this  set  of  questions  came  over,  I  must 
have  had  a  discussion  with  Mr.  Hadlock  with  regard  to  these  ques- 
tions. Again,  I  do  not  have  anv  recollection  of  the  discussion,  but  I 
must  have  had  one  with  Mr.  Hadlock. 

Again,  what  we  were  after  at  that  point  was  a  set  of  questions 
which  would  cover  the  gamut  of  possible  violations  of  the  Board's  reg- 
ulations and/or  the  Federal  Aviation  Act.  And  a  subsequent  batch  of 
questions  were  prepared  by  Mr.  Alterman.  I  think  that  was  about 
July  25. 

Mr.  Bakes.  Do  you  have  those  ? 
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Mr.  Heye.  No,  I  do  not  have  those  before  me. 

Mr.  Bakes.  Well,  let  me  make  a  copy  available.  For  the  record,  I'm 
handing  Mr.  Heye  a  copy  of  a  July  25,  1973,  memorandum  to  the 
Chief.  Litigation  Division,  from  Stephen  A.  Alterman.  Subject :  "Il- 
legal Unreported  Campaign  Contributions — Guide  for  Questioning." 

Attached  to  that  one-page  memorandum  is  a  series  of  questions, 
there  is  one,  two,  three,  four,  five,  six,  seven,  eight,  nine  pages  attached 
to  that  memorandum. 

Mr,  Heye.  This  must  have  been  the  second  batch  of  questions  that 
was  prepared  by  Mr.  Alterman. 

Mr.  Bakes.  And  you  also  recall  receiving  those  ? 

Mr.  Heye.  I  would  have  received  a  copy  of  these ;  yes,  most  defi- 
nitely. 

Mr.  Bakes.  OK.  After  you  received  a  copy  of  those,  then  what 
occurred  with  regard  to  those  questions  ? 

Mr.  Heye.  I  must  have  had  a  meeting  with  Mr.  Hadlock  with  re- 
gard to  that  matter.  I  can't  remember  the  procedure,  what  took  place 
with  regard  to  the  questions  that  ultimately  got  answered — excuse 
me,  got  asked.  But  eventually,  what  happened  was  a  series  of  ques- 
tions which  encompassed  most  of  the  questions  that  were  in  the  July 
25  memorandum  from  Mr.  Alterman  that  you  just  handed  to  me. 
Most  of  those  questions  were  in  the  final  questionnaire  that  was  pre- 
pared for  use  by  the  investigators  during  the  course  of  the  survey. 

Mr.  Bakes.  Well,  let  me  ask  you  a  couple  things.  Do  you,  with 
regard  to  the  July  20  memo,  do  you  remember —  Strike  that? 

Apart  from  the  Ju\j  20  memo,  do  you  remember  independent  of 
the  July  20  memo,  or  m  connection  with  the  July  20  memo  that  you 
also  were  given,  or  was  it  delivered  to  you,  a  proposed  draft  letter  to 
Mr.  Cox,  who  at  that  time  was  the  special  prosecutor,  to  inform  him 
what  the  CAB  planned  to  do  with  regard  to  its  investigation  ? 

Mr.  Hf/vt:.  I  don't  recall.  I  don't  recall.  I  know  in  the  July  13  memo 
of  Mr.  Alterman  with  regard  to  the  methods  of  proceeding,  he  men- 
tioned that  we  should  inform  Mr.  Cox  of,  you  know,  what  we  were 
doing  in  this  area.  I  don't  recall,  quite  frankly  a  letter,  seeing  a  draft 
of  R  letter. 

Mr.  Bakes.  OK.  Apart  from  whether  you  recall  receiving  a  draft 
letter,  do  you  recall  taking  a  position  one  way  or  the  other  on  the  sub- 
stance of  that  recommendation  by  Mr.  Alterman,  namely,  that  Mr. 
Cox,  the  special  prosecutor,  should  be  informed  as  to  what  the  Board 
is,  or  is  not  doing  with  regard  to  their  investigation  of  possible  corpo- 
rate contributions  by  regulated  airlines  ? 

Mr.  Heye.  I  don't  recall  the  matter  coming  up  at  that  point.  The 
first  time  I  recall  that  the  matter  was  raised  to  me  was  later  on.  I 
don't  remember  that  issue  coming  up  at  all  at  that  point. 

Mr.  Bakes.  OK,  let  me  hand  you  the  original  of  the  July  20 
memorandum  with  its  attachments.  And  you  will  notice  the  second  to 
the  last  page  of  these  attachments  is  a  draft  letter  to  Mr.  Cox.  I 
wonder  if  you  would  look  at  that. 

Mr.  Heye.  I  reviewed  it. 

Mr.  Bakes.  Does  that  refresh  your  recollection  at  all  ? 
Mr.  Heye.  No,  I  tell  you  quite  frankly,  I  don't  remember  seeing 
that. 
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Mr.  Bakes.  OK.  Would  you  look  at  the  entire  original  documents  I 
gave  you,  the  July  20  memorandum.  You  notice,  there  is  some  hand- 
writing on  those  documents  ? 

Mr.  Heye.  On  those  documents,  on  page  2  of  the  proposed  draft 
order  which  was  to  be  issued  under  delegated  authority  there  is  hand- 
writing at  the  bottom  of  the  page. 

Mr.  Bakes.  Do  you  recognize  whose  handwriting  ? 

Mr.  Heye.  No. 

Mr.  Bakes.  Is  it  your  handwriting  ? 

Mr.  Heye.  No,  that  is  not  my  handwriting,  I  don't  know  whose  it  is. 

Mr.  Bakes.  What  coloring  is  that  ? 

Mr.  Heye.  It's  black.  It  looks  like  its  written  with  a  ballpoint  pen.  I 
don't  use  a  ballpoint  pen.  I  never  have.  That  is  certainly  not  my  hand- 
writing. 

On  page  3  there  is  what  looks  like  black  ballpoint  pen  handwriting. 
Again,  it  is  not  my  handwriting. 

On  the  letter,  proposed  letter  to  Archibald  Cox  there  is  a  cross-out, 
and  I  don't  know  where  that  came  from,  either. 

Mr.  Bakes.  That's  a  different  color  ink  ? 

Mr.  Heye.  That's  different  color  ink.  That  looks  like  it  is  in 

Mr.  Bakes.  Blue  ink  ? 

Mr.  Heye.  Blue  ink,  it's  either  a  ballpoint  pen  or  a  fountain  pen,  one 
or  the  other. 

Mr.  Bakes.  Do  you  recall  whether  or  not  that  is  your  pen,  that  you 
made  that  cross-out  on  the  letter  you  referred  to  ? 

Mr.  Heye.  I  do  not  recall. 

Mr.  Bakes.  Is  it  possible  that  that  is  the  case,  or  you  just  have  no 
recollection  ? 

Mr,  Heye.  I  really  don't  have  any  recollection  of  seeing  this. 

Mr.  Bakes.  OK,  fine. 

Now,  let  me  hand  you  the  original  of  the  July  25  memorandum 

Mr,  Heye.  Let  me  make  one  statement. 

Mr.  Bakes.  Go  ahead. 

Mr.  Heye.  If  that  was  the  Cox  letter  and  the  letter  to  George  Spater, 
if  that  was  all  in  a  package  and  shown  to  me  at  the  beginning,  or  at 
that  time,  I  would  have  seen  it,  if  it  were  handed  to  me;  but  I  don't 
recall  it.  I  don't  recall  at  all. 

Mr.  Bakes.  Fair  enough.  Let  me  give  you  the  original  of  the  July  25 
memorandum,  a  copy  of  which  you  have  before  you  now. 

Mr.  Heye.  Right. 

Mr.  Bakes.  And  the  attachments  to  that  memorandum,  and  ask  you 
to  rep 'I  thrniio-h  it.  ar»^  identify,  if  you  could,  the  handwriting  and 
the  other  pen  marks  on  it. 

Mr.  Heye.  On  the  first  page,  entitled,  "Unreported  Campaign  Con- 
tributions— Guide  to  Questioning}:,"  there  is  some — it  looks  like  hand- 
writing with  a  black  felt  pen.  It  is  not  my  liandwriting. 

Mr.  Bakes.  Do  you  recognize  that  handwriting  ? 

Mr.  Heye.  I  don't  recognize  whose  handwriting  it  is. 

The  next  page,  page  2,  there  is  a  notation  in  the  right  margin,  "5,000 
plus";  that  is  in  black  felt  pen,  and  that  is  not  my  handwriting. 

On  the  left-hand  margin  is  an  arrow,  pointing  to  the  line  between 
questions  2  and  3  what  is  in,  it  looks  like  blue  fountain  pen  ink.  I 
don't  recall — it  is  not  my  handwriting,  so  I  couldn't  tell  you  at  this 
point  whether  that  was  mine,  or  somebody  else's. 
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On  pages  3  and  4  there  is  a  line  through  most  of  the  page,  on  page 
3,  and  through  items  "d'  and  "e"  on  the  top  of  page  4.  That  is  done 
in  a  bhie  fountain  pen,  and  I  don't  recall  whether  that  was  done  by 
myself  or  by  somebody  else. 

Mr.  Bakes.  Do  you  use  a  blue  fountain  pen  ? 

Mr.  Heye.  I  use  a  fountain  pen. 

Mr.  Bakes.  A  fountain  pen  with  blue  ink  ? 

Mr.  Heye.  I  can't  recall  at  that  time  whether  I  used  blue  ink,  or 
black  ink  in  mine.  I  have  used 

Mr.  Bakes.  Both  ? 

Mr.  Heye.  I  have  used  both  because  whenever  I  run  out  of  blue 
cartridges  and  they  have  black,  I  use  black,  I'm  not  picky  about  what 
color  ink  I  use. 

Mr.  Bakes.  Fine,  Now,  on  these  attachments  to  the  July  25  memo- 
randum, a  copy  of  which  you  have  before  you,  would  you  look  at  pages 
3  and  4  of  the  attachments  ? 

Mr.  Heye.  Right. 

Mr.  Bakes.  Now,  if  you  would  read  through  those  questions  a,  b, 
c,  d,  and  e,  just  to  familiarize  yourself  with  them. 

Mr.  Heye.  Yes ;  I  have  read  through  them. 

Mr.  Bakes.  Do  you  recall,  or  not  recall  those  questions,  namely  a,  b, 
c,  d,  and  e  as  being  the  questions  that  in  your  opinion  should  not  be 
asked,  as  you  described  earlier  ? 

Mr.  Heye.  Looking  at  these  questions  now,  and  going  back  through 
what  was  going  on  at  the  time,  and  what  we  were  after  at  the  time,  if 
somebody  were  to  ask  me  today,  as  part  of  this  initial  phase,  do  I 
think  those  questions  should  be  asked,  my  answer  would  be  "No." 

Mr.  Bakes.  So,  you  have  no  independent  recollection. 

Mr.  Heye.  I  have  no  independent  recollection  of  whether  or  not  I 
marked  through  these  things,  or  not.  But,  bearing  in  mind  what  we 
were  after  at  that  particular  phase  of  the  investigation,  my  decision 
today  would  be  that  these  questions  are  better  left  for  the  followup 
investigation,  not  for  the  initial  questioning,  which  is  what  we  were 
after  at  that  particular  time. 

Everything  that  goes  beyond  what  is  essential  at  the  beginning  of 
the  investigation  in  order  to  get  the  initial  facts  would  have  been 
extraneous  to  what  we  were  after  at  the  initial  phase. 

Mr.  Bakes.  And  what  was  it  that  you  were  after  ? 

Mr.  Heye.  What  we  were  after  at  the  initial  phase,  finding  out  if 
there  had  been  any  violations  of  the  Federal  Aviation  Act,  or  any  of 
the  Board's  regulations.  And  we  wanted  that  information  as  quickly  as 
possible  because  we  had  a  congressional  committee  that  was  watching 
over  our  shoulder  at  that  time. 

iSIr.  Bakes.  All  right.  Now,  I  think  you  have  answered  this  earlier 
in  completing  answers  to  other  questions,  but  let  me  ask  you  again,  do 
you  have  a  specific  recollection  of  discussing  either  how  the  BOE 
should  proceed,  or  the  scope  of  the  questions,  with  Mr.  Stout  ? 

Mr.  Heye.  No  ;  I  do  not. 

Mr.  Bakes.  And  do  you  have  a  specific  recollection  of  discussing 
either  how  the  BOE  should  proceed  in  this  investigation  or  the  scope 
of  tlie  questions,  with  Mr.  Weldon  ? 

Mr.  Heye.  No  ;  I  do  not. 

In  fact,  I  do  not  even  have  an  independent  recollection  of  discussing 
the  scope  of  the  questions  with  Mr.  Hadlock.  But  I  know  I  had  to 
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discuss  that  with  the  people  over  there,  and  Mr.  Hadlock  would  appear 
to  me  to  be  the  most  logical  to  have  discussed  this  with.  But  again,  I 
don't  have  any  recollection  of  the  actual  discussions ;  but  I  know  that  I 
did  discuss  this  with  someone  over  there. 

Mr.  Bakes.  OK.  Now,  did  you,  or  to  your  knowledge  Mr.  Timm  ever 
recommend  or  direct  the  Bureau  of  Enforcement,  either  directly  or 
indirectly,  that  there  would  be  no  followup  questions  by  the 
investigators  ? 

IMr.  Heye.  I  have  no  recollection  at  this  particular  point  of,  you 
know,  my  saying  this  to  anyone ;  and  I  know  that  Mr.  Timm,  to  the 
best  of  my  kiiowledge,  had  no  discussions  with  anybody  at  the  Bureau. 
However,  in  reviewing  all  the  circumstances  of  this  initial  phase, 
and  gomg  through  my  records  on  this,  if  I  were  asked  that  question  by 
Mr.  Hadlock  or  anyone  else  at  that  time,  which  would  have  l3een  some- 
time between  the  25th  of  July  and  the  27th  of  July — which  was  a  Fri- 
day because  of  the  fact  the  investigation  was  to  commence  on  July 
30th  a  Monday  and  be  completed  that  week — had  anybody  asked  me 
the  question  at  that  point  in  time  as  to  whether  or  not  there  should  be 
any  followup  questions  if  a  violation  was  determined,  my  answer  to- 
day would  be,  no,  that  that  matter  should  await  the  followup 
investigation. 

Again,  at  that  stage,  what  we  were  after  was,  as  Mr.  Alterman  him- 
self said,  getting  answers  to  some  uniform  questions  as  quickly  as  pos- 
sible, and  we  wanted  to  get  the  essential  facts. 

Mr.  Bakes.  Did  you  know  at  that  time  whether  or  not  in  fact  the  in- 
vestigators were  instructed  to  ask  any  followup  questions  ? 

Mr.  Heye.  I  did  not  know  at  that  time  that  they  were  so  instructed. 

Mr.  Bakes.  You  since  then  learned 

Mr.  Heye.  I  since  then  learned  that  they  were  so  instructed  from 
the  fact  that  Mr.  Alterman  later  wrote  a  memorandum  to  the  file  in 
which  he  stated  that  he  was  so  instructed. 
Mr.  Bakes.  At  that  time  you  didn't  know. 

Mr.  Heye.  At  that  particular  time  I  was  not  aware.  Again,  the  only 
persons  that  I  would  have  dealt  with,  the  only  person  I  can  recollect 
dealing  with  was  Mr.  Hadlock,  and  at  that  first  meeting  the  other  two 
.o-entlemen  that  were  present.  But  I  would  not  have  dealt  with  Mr. 
Alterman,  or  anybody  who  was  actually  involved  in  the  investigation 
itself. 

Mr.  Bakes.  OK.  did  you,  or  Mr.  Timm  ever  recommend  or  direct  Mr. 
Hadlock,  or  anyone  else  in  the  Bureau  of  Enforcement,  that  the  inves- 
tigators were  to  ask  questions  only  of  the  chief  executive  officer,  and 
that  they  were  not  to  ask  questions  of  certain  other  corporate  officers  ? 
Mr.  Heye.  In  the  August  8  memo  of  Mr.  O'Melia  to  the  Chairman 
there  is  a  statement  in  that  memorandum  to  the  effect  that  on  July  25 
the  Chairman  asked  the  Bureau  to  conduct  an  industry  wide  survey — 
through  interviews  with  chief  carrier  executives — later  on  in  the  memo 
he  said  that  interviews  were  undertaken  with  carrier  chief  executives, 
except  for  a  few  who  were  out  of  the  country,  and  other  officials  re- 
sponsible for  the  reporting  of  contributions  under  the  uniform  system 
of  accounts  and  reports. 

I  don't  recall  at  this  point  as  to  whether  or  not  there  was  a  directive 
as  to  who  should,  or  should  not  be  interviewed.  In  the  course  of  dis- 
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cussinor  this  matter— I  assume  with  Mr.  Hadlock— at  that  time,  I 
don't  recall  at  this  point  whether  or  not  that  particular  issue  came  up 
on  the  case.  For  some  reason  I  seem  to  think  they  interviewed  financial 
officers  and  chief  carrier  executives.  I  don't  know  why  I  have  that 
impression,  but  that  is  my  impression. 

Mr.  Bakes.  But  in  terms  of  who  should  be  interviewed,  you  have  no 
recollection  one  way  or  another  of  giving  any  instructions  or  recom- 
mendations to  anybody  in  BOE  concerning  who  the  investigator 
should  interview  in  each  airline  corporation. 

Mr.  Heye.  No  ;  I  do  not  recall  that  that  was  discussed. 

Mr.  Bakes.  Now,  you  said  earlier  that  you  did  recommend  a  time 
limit,  at  least  on  the  initial  phase,  that  it  should  be  done  within  1  week, 
and  it  was  in  fact  done  in  a  very  short  period  of  time. 

Mr.  Heye.  Right. 

Mr.  Bakes.  What  was  the  urgency,  could  you  explain  that  again,  the 
urgency  about  doing  it  within 

Mr.  Heye.  The  situation  was  this,  on  July  11,  we  received  an  inquiry 
from  Mr.  William  Dixon,  professional  staff  member  of  the  Committee 
on  Interstate  and  Foreign  Commerce  of  the  House  of  Representatives, 
asking  us  a  series  of  five  questions  with  regard  to  the  illegal  campaign 
contribution  that  had  been  announced,  concerning  American  Airlines. 
These  questions  were  relayed  to  the  Chairman,  Bob  Timm,  by  memo 
from  Mr.  Kolstad  dated  July  12, 1973.  Mr.  Timm  on  the  same  day  sent 
a  memorandum  back  to  Mr.  Kolstad,  directing  him  to  answer  those 
questions.  That,  I  believe  was  on  a  Thursday.  The  answer  to  those 
questions  was  prepared  by  myself  on  Julv  13,  the  following  day ;  and 
the  letter  to  Mr.  Dixon  was  signed  by  the  Chairman  and  mailed  on 
July  16,  1973. 1  am  taking  that  information  from  our  office  copy  of  the 
letter  from  the  Chairman  to  Mr.  Dixon. 

Mr.  Bakes.  Well,  let  me  ask  the  question  again.  What  was  the  ur- 
gency about  doing  the  investigation  in  1  week  ? 

Mr.  Heye.  Well,  the  urgency  was,  we  wanted  this  information  as 
quickly  as  possible.  Quite  frankly,  we  thought — at  least  I  thought — 
that  we  were  going  to  get  other  inquiries  from  the  Congress  regarding 
the  fact  of,  what  is  the  Board  doing  about  this  whole  matter.  We 
wanted  to  be  able  to  report  back  to  the  Congress  that  we  had  canvassed 
every  airline,  and  had  learned  that  there  had  been  other  violations,  or 
had  not  been  other  violations  so  far  as  the  Federal  Aviation  Act  or  the 
Board's  regulations  were  concerned. 

Once  that  matter  is  established,  once  that  initial  phase  is  completed, 
then  the  Board  has  done  everything  that  it  can  do,  at  least  initially, 
and  it  is  then  up  to  the  Bureau  of  Enforcement  to  carry  on  with  the 
investigation. 

An  investigation  of  this  kind,  if  it  were  not  done  in  this  phased  way, 
could  take  months  unless  there  was  really  a  concerted  effort,  you  know, 
to  get  something  done,  and  get  it  done  quickly  at  the  beginning  phase. 

Mr.  Bakes.  As  I  understand  it,  there  were  38  carriers  to  be  sur- 
veyed, or  30-odd  carriers. 

Mr.  Heye.  I  think  it  was  37. 

Mr.  Bakes.  How  did  you  expect  a  thorough  job  to  be  done  of  all  the 
30.  whether  it  was  37  or  38,  that  had  to  be  interviewed  and  when  the 
investigators  had  to  return  to  Washington  within  1  week  ? 
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Mr.  Heye.  The  only  way  it  could  be  done  was  the  way  we  did  it, 
which  was  to  sit  doAvn  and  examine  the  potential  violations  that  would 
be  involved  of  the  act  and  regulations,  and  devise  a  system  of  uniform 
questions  that  covered  the  gamut  of  those  potential  violations.  And 
if  you  examine  the  questions  that  were  eventually  asked,  those  ques- 
tions— I  think  eventually  we  came  up  with  six  questions — these  ques- 
tions cover  the  gamut  of  possible  violations  of  the  act  and  the  regu- 
lations. 

We  gahied  from  those  questions  the  essential  facts  with  regard  to 
the  question  of  whether  or  not  there  was  a  violation  or  not.  And  once 
you  start  going  beyond  that,  who  knows  how  long  it  would  take. 

Mr.  Bakes.  As  I  understand  it  in  reading  through  the  questions, 
the  only  way  that  you  could  have  found  out  whether  there  was  a  viola- 
tion or  not  is  whether  the  person  interviewed,  the  corporate  officer 
interviewed,  admitted  to  a  violation.  In  other  words,  the  questions, 
as  you  said,  did  cover  the  gamut,  "Did  you,  or  did  you  not  contribute," 
is  essentially  what  was  being  asked  in  those  questions ;  and  if  he  said 
no,  he  said  no,  and  if  he  said  yes,  he  said  yes. 

But  as  I  understand  it,  then,  the  only  way  in  the  initial  phase  such 
a  contribution,  or  the  possibility  of  such  a  contribution  could  be  un- 
covered is,  if  that  particular  corporate  executive  in  effect  confessed 
to  the  investigator  in  response  to  the  questions  that  he  was  asked ;  is 
that  correct? 

Mr.  Heye.  That's  correct,  absolutely. 

Mr.  Bakes.  Well,  let  me  ask  the  question  again,  how  did  you  expect 
a  thorough  investigation  to  be  done  of  all  these  carriers,  if  it  had  to 
be  done  in  manner  you  described,  and  in  the  time  period  of  1  week? 

Mr.  Heye.  If  you  were  looking  for  a  complete  and  thorough  in- 
vestigation of  the  illegal  corporate  campaign  contributions  to  be  un- 
dertaken and  completed  in  the  period  of  1  week,  it  was  totally  impos- 
sible, it  could  never  have  been  done;  and  it  couldn't  be  done  in  any 
circumstances. 

That's  why  I  say  this  was  not  intended  by  anybody,  least  of  all  by 
the  Chairman's  office  or  anybody  associated  with  the  Chairman's 
office,  to  be  a  complete  investigation  that  was  going  to  be  the  beginning 
and  the  end  of  the  investigation  of  the  illegal  corporate  campaign 
contributions.  That  matter  is  made  clear  when  you  read  the  August  10 
memorandum  from  Bob  Timm  to  Dick  O'Melia  because  it  very  clearly 
states  there,  and  I  will  read  the  exact  language — 

Further,  I  see  no  reason  for  the  Bureau  not  to  begin  now  to  develop  its  own 
enforcement  plans  regarding  any  violations  of  the  Board  regulations  discovered 
in  this  survey. 

It  was  our  understanding,  at  least  it  was  my  understanding  and  the 
Chairman's  understanding  from  this  memo  also,  that  once  this  initial 
information  was  gathered,  then  the  Bureau  of  Enforcement  would 
proceed  to  carry  out  the  investigation  of  these  carriers.  And  in  fact, 
it  was  not  until  the  day  after  Bill  Gingery 's  suicide  on  February  17, 
it  was  not  until  the  day  following  his  suicide,  February  18,  1975,'that 
1  first  learned  that  this  investigation  was  not  going  on  with  regard  to 
all  carriers  certified  by  the  Board. 

Mr.  Bakes.  So,  it  was  your  assumption  at  this  point  in  time — and 
when  I  say  "this  point  in"  time",  I  mean  July  of  1973— that  this  first 
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phase  would  not  be  the  final  phase,  that  the  BOE  would  then  follow 
up  Avith  a  second  phase  that  would  be  more  of  an  investigatory  phase, 
rather  than  a  survey,  or  questioning  phase. 

Mr.  Heye.  Absolutely,  this  was  never  intended  to  be  the  investiga- 
tion, we  were  after  information.  I  think  at  the  time  one  of  the  things — 
your  point,  by  the  way,  is  very  well  made,  that  the  effectiveness  of  the 
survey  depended  upon  the  willingness  of  the  corporate  executives  to 
come  forward  and  state,  confess,  so  to  speak,  that  illegal  contributions 
had  been  made. 
Mr.  Bakes.  You  are  a  lawyer. 
Mr.  Heye.  Yes. 

Mr.  Bakes.  Has  it  been  your  experience,  or  have  you  had  any  ex- 
perience where  you  could  answer  this  question :  If  there  are  possible 
criminal  violations  by  individuals  or  corporations,  that  they  are  in 
the  habit  of  confessing  to  it  when  asked  ? 

Mr.  Heye.  Put  in  the  context  of  July  of  1973,  when  Mr.  Spater  had 
come  forward  and  made  this  confession,  it  was  my  opinion  that  the 
people  who  were  going  to  be  getting  off  easy  for  having  made  illegal 
campaign  contributions  were  going  to  be  those  people  who  came  for- 
ward voluntarily  and  admitted  to  these  violations. 

It  was  our  feeling  at  that  time,  and  it  was  my  feeling,  that  if  the 
carriers  were  going  to  answer  these  questions,  that  they  would  do  so 
honestly  and  avoid  the  possibility  of  having  lied  to  investigators,  hav- 
ing the  information  later  discovered,  and  then  being  prosecuted  very 
severely  by  the  Watergate  Special  Prosecutor,  and  also  by  the  Board, 
if  there  was  a  subsequent  discovery  of  illegal  campaign  contributions. 
Mr.  Bakes.  OK,  with  regard  to  the  so-called  second  phase  that  you 
had  in  mind,  what  was  your  vision,  or  what  was  your  belief  as  to 
what  that  second  phase  would  be,  after  the  investigators  came  back, 
after  the  week  that  they  asked  the  questions  of  the  corporate 
executives  ? 

Mr.  Heye.  It  was  my  belief  that  what  was  going  to  happen  then, 
the  Bureau  of  Enforcement  was  going  to  go  forward  with  a  com- 
plete investigation  of  the  whole  thing. 

Mr.  Bakes.  And  what  did  you  base  that  belief  on  ? 
Mr.  Heye.  I  based  that  belief  on  the  fact  that  on  August  10  the 
Chairman  sent  a  memo  to  the  Director  of  Bureau  of  Enforcement 
saying,  "I  don't  see  any  reason  why  you  people  now  shouldn't  under- 
take your  own  enforcement  plan  with  regard  to  those  matters." 

Mr.  Bakes.  Well,  before  the  August  10  memo  you  said  you  had  a 
belief  when  you  were  starting  the  first  phase  and  gave  instructions 
for  the  first  phase,  that  there  would  be  a  second  phase.  Now,  at  that 
time,  before  the  August  10  memorandum,  back  in  July  of  1973,  what 
was  your  belief,  or  impression,  or  assumption  as  to  what  would  con- 
stitute the  second  phase  that  you  believed  would  take  place  ? 

Mr.  Heye.  I  tell  you,  at  that  point,  the  only  thing  I  was  concerned 
about  was  getting  the  initial  information  that  we  wanted,  and  I  just 
assumed  that  the  Bureau  would  go  forward  with  the  investigation.  I 
never  asked  anybody,  how  do  you  propose  to  go  on  with  this  second 
phase,  or,  how  do  you  propose  to  proceed  further. 

Mr.  Bakes.  OK,  again,  apart  from  the  August  10  memo,  which 
we  will  get  to,  did  you  ever  express  to  anybody  in  the  Bureau  of 
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Enforcement — either  in  writing  or  verbally — what  you  have  told  us 
here ;  namely,  that  the  initial  questioning  was  to  be  a  first  phase,  and 
there  was  going  to  be  a  second  phase  after  the  completion  of  the  first 
phase? 

Mr.  Heye.  I  don't  remember  ever  using  the  term,  you  know,  discus- 
sing it. 

Mr.  Bakes.  In  substance  or  in  form,  did  you  ever  communicate  that 
to  anybody  in  the  Bureau  of  Enforcement,  or  discuss  that  with  any- 
body in  the  Bureau  of  Enforcement  ? 

Mr.  Heye.  I  really  can't  recollect  it  because  I  can't  recollect  the  con- 
versations that  I  must  have  had  with  Mr.  Hadlock,  or,  you  know, 
Hadlock  and/or  other  people  at  his  level  during  that  period  from 
July  6  through  August  10. 

On  August  10,  by  the  way,  I  left  on  vacation,  and  I  was  gone,  as  far 
as  I  can  recollect,  the  rest  of  the  month  of  August. 

Mr.  Bakes.  OK. 

Mr.  Heye,  But  I  don't,  you  know,  recollect  the  specifics  of  any  con- 
versations that  I  had  in  that  period  of  time. 

Mr.  Bakes.  OK,  now,  after  the  investigators  questioned  the  respec- 
tive airlines,  did  you  or  Mr.  Timm  receive  any  reports,  or  results  of 
that  questioning,  or  investigation  ? 

Mr.  Heye.  On  August  8  Mr.  O'Melia  then 

Mr.  Bakes.  Do  you  have  a  copy  of  the  August  8  memorandum  ? 

Mr.  Heye.  Yes. 

Mr.  Bakes.  Continue. 

Mr.  Heye.  On  August  8  Mr.  O'Melia  forwarded  to  the  chairman  a 
memorandum  summarizing  the  investigations  which  had  been  con- 
ducted, and  attaching  to  the  memorandum  a  resume  of  the  survey's 
results. 

Mr.  Bakes.  OK;  let  me  just  ask  you  to  do  one  thing,  Mr.  Heye,  I 
mean,  during  the  course  of  our  hearings  on  Friday  we  made  the  August 
8,  and  several  of  the  other  memorandums  a  part  of  the  record ;  and  we 
deleted  the  names  of  any  particular  carriers  from  those  memorandums, 
given  the  fact  that  these  things  are  still  under  investigation  by  the 
Civil  Aeronautics  Board,  and  may  be  under  investigation  by  the  Spe- 
cial Prosecutor's  Office,  and  there  may  or  may  not  be  proven  charges. 

And  I  would  ask  that  throughout  this  deposition,  to  the  extent  that 
you  can,  you  not  identify  particular  airlines,  so  that  these  investiga- 
tions will  not  be  interf erred  with,  or  they  will  not  be  subject  to  pub- 
licity that  may,  or  may  not  be  fair  at  this  particular  point  in  time. 

So,  back  to  the  August  8  memorandum.  You  said  you  received  that, 
you  said  you  received  that  from  Mr.  O'Melia,  or  the  chairman  received 
that. 

Mr.  Heye.  Right ;  directed  to  the  chairman. 

Mr.  Bakes.  Did  you  review  that  memorandum  ? 

Mr.  Heye.  Yes. 

Mr.  Bakes.  At  that  time  ? 

Mr.  Heye.  Yes. 

Mr.  Bakes.  And  did  Mr.  Timm  see  that  memorandum? 

Mr.  Heye.  He  probably  did ;  yes. 

Mr.  Bakes.  Do  you  remember  discussing  that  memorandum  with 
Mr.  Timm,  or  the  subject  matter  of  that  memorandum? 
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Mr.  Heye,  I  must  have,  but  I  don't  recall  it. 

Mr.  Bakes.  OK,  now,  you  referred  earlier  to  an  August  10  memo- 
randum from  the  Chairman  to  Mr.  O'Melia,  to  the  Director  of  the 
Bureau  of  Enforcement.  Do  you  have  a  copy  of  that  memorandum  ? 

Mr.  Heye.  Yes ;  I  do. 

Mr.  Bake..  Did  you  prepare  that  memorandum  for  Mr.  Timm? 

Mr.  Heye.  Yes ;  I  did.  The  indication  is,  in  the  copy  that  I  have,  the 
office  copy,  that  the  memorandum  was  prepared  by  me  and  typed  by 
my  secretary,  for  Mr.  Timm's  signature. 

Mr.  Bakes.  OK,  now,  you  referred  earlier  to  the  third  paragraph 
of  that,  and  I  will  read  that. 

Further,  I  see  no  reason  for  the  Bureau  not  to  begin  now  to  develop  its  own 
enforcement  plan  regarding  any  violations  of  Board  regulations  discovered  in 
the  survey. 

Let  me — well,  first  let  me  ask  you  this :  Do  you  recall  ow  this  memo- 
randum was  delivered,  or  transmitted  to  Mr.  O'Melia  as  head  of  the 
Bureau  of  Enforcement  ? 

Mr.  Heye.  I  don't  recall  whether  I  took  this  over  personally  to  Mr. 
O'Melia,  or  whether  it  was  sent  through  normal  channels.  But  1  would 
assume  that  I  did  then  what  I  would  do  today. 

Mr.  Bakes.  Which  was  what  ? 

Mr.  Heye.  Since  I  was  leaving  on  vacation  that  evening  to  go  to 
the  State  of  Washington,  I'm  sure  that  I  must  have  delivered  this  to 
Mr.  O'Melia  personally.  The  other  thing  which  would  lead  me  to 
believe  that  is  the  fact  that  there  was  only  one  copy  made  of  this 
memorandum,  and  that  was  one  file  copy,  and  the  original  was  de- 
livered to  Mr.  O'Melia.  Since  there  was  no  other  copy  made,  I  am 
sure  I  would  have  delivered  that  to  Mr.  O'Melia. 

Also,  there  is  an  indication  on  the  office  copy  that  I  have  that  the 
attachments  to  the  Bureau  of  Enforcement  memo  were  returned  with 
this  memo  on  August  10,  1973.  So,  I  would  assume  that  I  probably 
took  this  over  personally  to  Mr.  O'Melia. 

Mr.  Bakes.  But  you  have  no  recollection. 

Mr.  Heye.  I  don't  really  recall,  it,  but  I  know  if  this  came  up  today, 
that's  what  I  would  do. 

Mr.  Bakes.  I  see. 

Mr.  Heye.  I  assume  that  I  did  then  what  I  would  do  today. 

Mr.  Bakes.  I  just  read  the  third  paragraph.  Now,  that  third  para- 
graph, is  it  fair  to  characterize  that  as  a  recommendation  for  the 
Bureau  of  Enforcement  to  take  enforcement  action  with  regard  to 
the  information  they  found  on  that  survey  ? 

Mr.  Heye.  That's  correct. 

Mr.  Bakes.  Now,  what  did  you  understand  that  to  mean?  You 
prepared  that  memorandum,  I  take  it. 

Mr.  Heye.  Well,  I  understood  that  sentence  to  mean  that  it's  now  up 
to  the  Bureau  of  Enforcement  to  proceed  on  with  the  investigation  ; 
that's  the  way  I  read  that  sentence. 

Mr.  Bakes.  Is  that  what  you  said  you  had  assumed  in  this  period  of 
time,  that  there  would  be  a  second  phase ;  and  is  that  what  you  under- 
stood by  the  second  phase  incorporated  in  the  third  paragraph  ? 

Mr.  Heye.  I  don't  see  how  it  could  be  read  any  other  way.  The  way  I 
read  that,  you  know,  as  a  direction  for  them  to  get  on  the  stick  and 
get  moving ;  that's  the  way  I  read  that. 


2404 

Mr.  Bakes.  That's  what  you  understood  by  the  second  phase,  as  ex- 
pressed by  the  third  paragraph. 

Mr.  Heye.  Right. 

Mr.  Bakes.  Now,  in  reading  the  third  paragraph,  it  does  not  say 
anything  about  doing  any  more  investigation,  is  that  correct? 

Mr.  Heye.  Well,  the  way  I  read  that 

Mr.  Bakes.  The  memo  will  speak  for  itself. 

Mr.  Heye.  I  see,  right.  If  you  are  saying  does  it — I  can  see  what  you 
are  thinking. 

Mr.  Bakes.  What  do  you  see  me  thinking  ? 

Mr.  Heye.  I  see  what  you  are  saying  is,  there  is  no  directive  to  under- 
take more  investigations. 

Mr.  Bakes.  In  fact,  to  use  the  words  of  the  memo,  it  says :  "I  see  no 
reason  for  the  Bureau  not  to  begin  now  to  develop  its  own  enforce- 
ment plans 

Mr.  Heye.  Right. 

Mr.  Bakes  [continuing].  Regarding  any  violations  of  Board  regu- 
lations discovered  in  the  survey." 

By  enforcement  plans,  is  there  a  distinction  between  "enforcement 
plans"  and  "investigations"  by  the  Bureau  of  Enforcement? 

Mr.  Heye.  No;  these  are  not  words  of  art  that  would  be  different 
from  saying,  "I  don't  see  any  reason  for  your  Bureau  not  to  go  on 
with  the  investigation,"  that  would  mean  the  same  thing,  as  far  as  I 
am  concerned. 

Mr.  Bakes.  Well,  the  enforcement  action,  or  rather  the  enforcement 
plans  that  this  memo  said  the  Bureau  should  begin  is  predicated  on 
violations  of  Board  regulations  discovered  in  this  survey. 

Now,  did  you  understand  by  drafting  that  memorandum  as  that,  as 
the  way  it  was  drafted,  that  the  enforcement  plans  should  be  limited  to 
any  violations  that  had  already  been  discovered  in  the  survey  that  was 
conducted  ? 

Mr.  Heye.  Absolutely  not ;  in  drafting  this,  there  was  no  intention 
to  make  this  a  restrictive  thing  in  the  sense  that  the  enforcement  plans 
were  to  be  restricted  to  that  area. 

Mr.  Bakes.  I  mean,  in  your  own  opinion,  could  a  reasonable  man 
read  it  fairly  literally  and  believe  that  the  enforcement  action  that 
should  be  taken  is  enforcement  action  with  respect  to  violations  al- 
ready discovered  in  the  survey  that  has  been  conducted,  as  opposed 
to  having  a  charter,  or  authority,  or  recommendation  to  go  behind 
the  questionnaires  that  have  been  conducted,  go  behind  the  survey 
and  conduct  new  and  fresh,  and  perhaps  more  thorough  investiga- 
tions with  regard  to  carriers  that  had  already  been  surveyed? 

Mr.  Heye.  The  way  this  is  written,  and  the  way  I  intended  it  to 
be  read  was  that  the  Enforcement  Bureau  should  go  on,  you  know, 
with  the  enforcement  investigation.  And  I  say  "investigation,"  but 
there  is  no  term  of  art,  enforcement  plans,  or  enforcement  investiga- 
tion. I  did  not  read  that  as  a  restrictive  thing,  but  I  can  see  how  some- 
body, if  they  wanted  to  read  that  in  a  restrictive  way,  they  could. 

Mr.  Bakes.  But  that  was  not  your  intention. 

Mr.  Heye.  That  was  not  intended  when  it  was  written. 

Mr.  Bakes.  Now  apart  from  the  third  para^rapli  of  the  August  10 
memorandum,  did  you,  or  to  your  knowledge  did  Mr.  Timm  ever 
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instruct  anybody  in  the  Bureau  of  Enforcement,  directly  or  indirectly, 
verbally  or  in  writing,  as  to  there  being  a  second  phase,  or  that  there 
should  be  a  followup  investigation  following  the  completion  of  the 
survey,  to  your  recollection  ? 

Mr.  Heye.  I  can't  recall  any  discussions  along  that  line.  Again,  I 
don't  recall  the  discussions  that  were  had,  today,  between  myself 
and  the  people  over  there,  you  know,  specifically. 

Mr.  Bakes.  OK.  Now,  after  this  August  10  memorandum,  did  you, 
or  to  your  knowledge  did  Mr.  Tinrni,  have  any  more  contact,  com- 
munications of  any  sort,  with  Mr.  O'Melia  on  this  investigations  that 
you  can  recall  ? 

Mr.  Heye.  None  that  I  can  recall  right  offhand,  except  possibly 
at  some  point  after  I  returned  from  vacation,  there  was  some  question 
raised,  or  somebody  called  me  with  regard  to  the  Special  Prosecu- 
tor's othce ;  and  I  don't  recall  whether  that  was  Mr.  O'Melia.  There  is 
a  memorandum  to  the  file,  dated  September  17,  a  copy  of  which  I  have 
from  Mr.  Joseph  W.  Stout,  Jr.,  regarding  political  contributions  of 
certain  airlines. 

In  that  memorandum  it  stated  that  Mr.  Weldon  called  me  to  notify 
me  that  the  Assistant  Special  Prosecutor  was  here  examining  the  files. 
But  I  don't  specifically  recall  that  I  ever  discussed  this  matter  with 
anybody  after  that. 

The  only  thing  that  I  can  remember  happening  after  I  returned 
from  vacation  was  at  one  point  somebody  did  call  me  with  regard 
to  the  Special  Prosecutor's  office.  And  the  position  of  the  Board  with 
regard  to  the  Special  Prosecutor's  office  was  always  that  our  files 
were  an  open  book  as  far  as  the  Special  Prosecutor's  office  was  con- 
cerned. And  that  is  the  only  contact  that  I  can  remember  having  after 
1  returned  in  September,  I  guess  it  was,  from  vacation. 

Mr.  Bakes.  OK.  Apart  from  the  contact  regarding  the  Special  Prose- 
cutor's office  that  you  may  have  had  with  somebody  in  the  Bureau  of 
Enforcement,  either  Mr.  Weldon  or  Mr.  O'Melia,  apart  from  that,  do 
you  recall  any  other  contact — and  when  I  say  "contact,"  I  mean  verbal 
or  written,  or  of  any  sort,  any  kind  of  communications,  or  discussions, 
or  any  contact  whatsoever — after  that  time  with  Mr.  Stout? 
Mr.  Heye.  No.  No. 

Mr.  Bakes.  The  same  question  with  regard  to  Mr.  Hadlock. 
Mr.  Heye.  No  ;  I  don't  recall  ever  discussing  that  matter  with  Mr. 
Hadlock  after  that  period. 

Mr.  Bakes.  And  again,  after  the  August  10  memo  to  the  BOE,  and 
apart  from  the  contact  regarding  the  Special  Prosecutor's  office,  did 
you  have  any  contact  of  any  sort  with  Mr.  Weldon  concerning  these 
investigations  ? 

Mr.  Heye.  I  have  no  independent  recollection  of  such  a  contact  with 
him  specifically,  but  the  September  17  memorandum  of  Joe  Stout 
would  seem  to  indicate  that  Mr.  Weldon  was  the  one  who  called  me 
with  regard  to  the  Special  Prosecutor. 

IMr.  Bakes.  OK.  Apart 

Mr.  Heye.  Apart  from  that  I  have  no  recollection — apart  from  that 
contact  I  have  no  recollection  of  having  discussions  with  Mr.  Weldon 
on  that  matter. 

Mr.  Bakes.  Or  any  contact  in  writing,  or  any  other  way. 
Mr.  Heye.  That's  right. 
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Mr.  Bakes.  And  to  your  knowledge,  did  Mr.  Timm  have  any  con- 
tact with  Mr.  O'Melia  concerning  these  investigations,  after  and  apart 
from  the  August  10  memorandum  ? 

Mr.  Heye.  Apart  from  the  August  8  and  August  10  memorandums, 
no,  1  have  no  knowledge  that  there  was  any  contact. 

Mr.  Bakes.  Do  you  have  any  knowledge  whether  Mr.  Timm  had 
any  contact  with  Mr.  Hadlock  after  and  apart  from  the  August  10 
memorandum,  concerning  these  investigations  ? 

Mr.  Heye.  No. 

Mr.  Bakes.  Now,  you  were  Mr.  Timm's  assistant  at  that  time;  is 
that  correct? 

Mr.  Heye.  That's  correct. 

Mr.  Bakes.  Now,  were  there  ever  occasions  where  you  would  prepare 
a  memorandum  for  Mr.  Timm  that  he  would  not  be  aware  of  'i 

Mr.  Heye.  No. 

Mr.  Bakes.  Were  there  ever  occasions  where  you  would  prepare  a 
memorandum,  or  memorandums,  and  affix  Mr.  Timm's  initials,  or 
signature  to  those  memorandums  without  his  knowledge? 

Mr.  Heye.  No. 

Mr.  Bakes.  OK.  Now,  did  you  ever  hand-carry  a  memorandum  with 
Mr.  Timm's  initials  on  it,  or  from  Mr.  Timm  to  Mr.  O'Melia,  concern- 
ing this  investigation,  if  you  can  recall;  apart  from  the  August  10 
memorandum  ? 

Mr.  Heye.  No. 

Mr.  Bakes.  Apart  from  the  August  10  memo,  did  you  ever  hand- 
carry  a  memo,  or  note,  or  any  writing  from  Mr.  Timm  to  INIr.  O'Melia, 
concerning  the  political  campaign  contributions  of  airlines? 

Mr.  Heye.  No. 

Mr.  Bakes.  Did  you,  or  Mr.  Timm  ever  instruct,  recommend,  or  com- 
municate to  Mr.  O'Melia  directly,  or  indirectly,  that  the  campaign 
contribution  investigation  should  be  stopped,  delayed,  or  handled  in  a 
certain  way,  after  August  10,  1973  ? 

Mr.  Heye.  Absolutely  not. 

Mr.  Bakes.  Now,  you  are  aware  of  the  testimony,  at  least  in  general 
form,  that  Mr.  O'Melia  gave  before  the  Administrative  Practice  Sub- 
committee last  Friday,  March  21;  is  that  correct? 

Mr.  Heye.  Yes. 

Mr.  Bakes.  Have  you  read  the  record? 

Mr.  Heye.  No  ;  I  have  not.  That  evening  I  saw  the  NBC  news,  in 
which  there  was  a  film  clip  of  Mr.  O'Melia  testifying ;  a  short  film  clip. 

Mr.  Bakes.  OK.  let  me,  if  I  might,  read  you  some  relevant  portions 
of  that  testimony.  This  is  on  page  989  of  the  transcript  of  hearings  of 
the  Subcommittee  on  Administrative  Practice  and  Procedure  of  the 
Committee  on  the  Judiciary,  entitled  "Hearings  on  CAB  Enforcement 
Activities,"  Fridav  March  21,  1975,  at  page  989,  starting  at  line  10. 

Mr.  Bakes  [reading]. 

Q.  Senator  Kennedy.  Well  I  mean  did  you  receive  any  communications  from 
the  Chairman  on  these  investigations? 

A.  Mr.  O'Melia.  I  received,  I  received — v^'ell,  let  me  put  it  this  way.  Sometime 
in  November,  early  November,  I  am  not  sure  of  the  exact  date,  Mr.  Heye,  the 
Assistant  to  the  Chairman  came  into  my  office  unannounced,  and  when  he  came 
in,  he  reached  in  his  pocket  and  took  out  some  regular-sized,  regular-sized  letter, 
letterhead,  and  gave  it  to  me,  and  I  read  it.  And  the  substance  of  it  was  that  I 
was  to  stop  investigating  any  more  Board  political  contributions  cases.  I  read  it 
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again  and  stood  up  and  gave  it  back  to  him  and  said,  "I  do  not  want  and  will  not 
accept  it". 

And  he  looked  and  said,  "Don't  you  want  to  keep  it  for  your  files?" 

And  I  said,  "No,  I  don't  want  it  in  my  files.  You  can  put  it  in  your  files  or  you 
can  do  whatever  you  want ;  just  take  it  back  where  it  came  from." 

And  then  he  asked  me 

Q.  Senator  Kennedy.  How  did  you  know  that — I  mean,  did  you  know  who  this 
note  came  from? 

A.  Mr.  O'Melia.  Well,  yes,  it  had  from  the  Chairman  to  me  and  the  subject 
political  campaign  and  had  Mr.  Timm's  initials  on  the  bottom. 

Q.  Mr.  Kennedy.  Did  you  see  those? 

Mr.  O'Melia.  Yes  ,sir. 

Senator  Kennedy.  Were  they  handwritten  or  typed? 

Mr.  O'Melia.  No,  it  was  inked  handwritten  initials. 

Senator  Kennedy.  And  the  sum  and  substance  of  the  note  was  to  terminate 
the  investigation? 

Mr.  O'Melia.  That  is  correct. 

Senator  Kennedy.  The  investigation  of  the  campaign  contributions  by  the 
airlines? 

Mr.  O'Melia.  By  the  Board,  by  my  office,  yes,  sir. 

Senator  Kennedy.  And  so  what  did  you — What  was  your  reaction  to  this? 

Mr.  O'Melia.  Well,  I  had  my  hearings  before  the  Senate  and  I  am  about  to  be 
confirmed  and  I  just  couldn't  believe  it,  and  still  don't.  And  I  called  Mr.  Stout, 
my  chief  investigator,  and  I  relayed  the  same  conversation  that  I  have  given  to 
you.  And  I  told  him,  I  said,  "I  have  been  around  a  long  time  and  as  of  now  Mr. 
Timm  knows  about  this  memo  and  whoever  typed  it  knows  about  it,  Mr.  Heye 
knows  about  it,  and  you  and  I  know  about  it."  And  I  said,  "As  long  as  I  am  here 
and  as  long  as  you  are  here,  I  want  you  to  be  sure  that — I  want  you  to  be  sure 
we  protect  our  rear  end  and  you  keep  investigating  all  the  bad  cases."  And  I 
said,  "My  successor  and  his  assistants,  whoever  they  are,  can  go  ahead  from 
there,  but  keep  investigating." 

And  that  is  all  I  recall. 

Senator  Kennedy.  Well  now  you  are  certain  about  this  recollection,  about 
your  recollection? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  You  are  not  confusing  this  note  with  a  memorandum,  with 
another  memorandum  you  received  from  the  Chairman  about  August  10  relating 
to  these  investigations? 

Mr.  O'Melia.  No,  no,  no. 

Senator  Kennedy.  You  are  familiar  with  that  other  memorandum? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  And  they  are  not  the  same? 

Mr.  O'Melia.  That  one  was  signed  by  Mr.  Timm ;  the  other  one  I  am  talking  to 
in  November  had  his  initials. 

Senator  Kennedy.  Did  you  form  any  impression  of  whether  Mr.  Heye  was 
aware  of  the  contents  of  the  memorandum? 

Mr.  O'Melia.  Oh,  yes. 

Senator  Kennedy.  Or  was  he  just  acting  as  a  messenger? 

Mr.  O'Melia.  Well,  I  am  sure  he  knew.  Well,  I  don't  know  because  he  wasi 

surprised  when  I  gave  it  back  to  him,  but 

Senator  Kennedy.  Well,  did  you  talk  about  the  substance  of  that  note  to  Mr. 
Heye? 

Mr.  O'Melia.  No,  sir,  just  about  the  time  that  he  asked  me  whether  I  wanted 
another  copy,  wanted  to  keep  a  copy  of  the  memo,  somebody  else  walked  into; 
the  office  and  I  said,  "No,  I  don't  want  a  copy  of  it ;  just  take  it  back,"  and  that 
was  the  end  of  the  conversation. 

Senator  Kennedy.  Did  you  indicated  to  Mr.  Heye  whether  you  would  not  follow 
the  instructions  of  the  memorandum  and  stop  investigations? 

Mr.  O'Melia.  No,  sir,  the  inference  was  obvious  to  me;  I  just  would  not  ac- 
cept it. 

[Reading  concluded.] 

Mr.  Bakes.  Mr.  Heye,  is  there  any  truth  to  the  testimony  that  I  ]ust 
read  to  you,  that  Mr.  O'Melia  gave  under  oath  to  the  subcommittee 
last  Friday  ? 
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Mr.  Heye.  I'm  sworn  under  oath  before  God  and  this  subcommittee 
to  tell  the  truth. 

That  meeting  never  took  place.  There  was  never  a  note,  an  oral 
instruction,  or  anything  from  myself,  or  from  the  Chairman,  that  I  am 
aware  of,  that  would  have  indicated  anything  of  that  nature,  namely  to 
curtail  or  close  this  investigation  in  any  way  whatsoever. 

Mr.  Bakes.  OK.  Have  you  had  an  occasion  to  look  through  your 
files,  and  any  other  materials  you  may  have  in  your  office,  your  home, 
or  in  any  other  place,  for  any  and  all  memos  concerning  the  Bureau 
of  Enforcement's  contribution  investigation  of  air  carriers  ? 

Mr.  Heye.  Yes,  I  have. 

Mr.  Bakes.  Now,  are  there  any  memos  in  your  possession,  or  that 
were  ever  in  your  possession,  that  relate  to  this  subject  matter  and  that 
have  not  been  available  either  for  inspection  or  copying  to  the 
subcommittee  ? 

Mr.  Heye.  No,  there  are  not ;  there  never  have  been. 

Mr.  Bakes.  Are  you  absolutely  certain  that  you  never  delivered  any 
writing  to  Mr.  O'Melia  after  the  August  10  memo,  instructing  him 
to  stop  the  political  contributions  investigation  of  the  airlines,  or  any- 
thing to  that  effect  ? 

Mr.  Heye.  As  I  said,  I  have  sworn  under  oath  before  God  and  this 
subcommittee  to  tell  the  truth,  and  there  are  no  notes. 

Mr.  Bakes.  Or  other  writing 

Mr.  Heye.  Or  other  w^riting  submitted  by  me,  regarding  curtailing, 
slowing  down,  or  in  any  way  closing  of  this  investigation. 

Mr.  Bakes.  Did  you,  or  to  your  knowledge  Mr.  Timm,  ever  have 
any  conversations,  or  written  communications,  with  anyone  at  any 
time  outside  the  CAB  concerning  the  corporate  campaign  contribu- 
tions investigations  by  the  CAB  ? 

Mr.  Heye.  Not  to  my  knowledge. 

Mr.  Bakes.  Did  you  every  communicate,  or  to  your  knowledge  Mr. 
Timm  ever  communicate  with  anyone  at  the  White  House  concerning 
these  cases,  or  corporate  political  campaign  contributions  by  airlines? 

Mr.  Heye.  Not  to  my  knowledge. 

Mr.  Bakes.  Did  you  or  Mr.  Timm,  to  your  knowledge,  ever  com- 
municate with  anyone  representing  an  airline,  or  on  behalf  of  an  air- 
line, concerning  these  cases  ? 

Mr.  Heye.  Not  to  my  knowledge. 

Mr.  Bakes.  Now,  Mr.  Gingery  started  as  head  of  the  Bureau  of 
Enforcement  on  November  28,  1973 ;  is  that  correct  ? 

Mr.  Heye.  It  was  about  that  time. 

Mr.  Bakes.  Now,  did  you  have  any  discussions  with  him  in  1973, 
concerning  these  cases,  or  the  subject  matter  of  these  cases? 

Mr.  Heye,  Not  that  I  can  remember. 

Mr.  Bakes.  Did  you  have  any  conversations  in  1974  with  Mr.  Gin- 
gery concerning  the  Bureau  of  Enforcement's  investigation,  or  en- 
forcement action  of  political  campaign  contributions  by  airlines? 

Mr.  Heye.  There  is  in  my  file  a  letter  dated  January  3,  1974,  ad- 
dressed to  Chairman  Timm  from  Mr.  Robert  A.  Peterson,  Assistant 
Director  of  the  General  Accounting  Office,  the  General  Government 
Division.  The  letter  arrived  at  the  Board  on  January  1,  1974,  accord- 
ing to  the  information  sheet  that  is  attached  to  it,  and  there  was  a  note 
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from  the  Chairman  in  the  file  that  this  should  be  handled  by  myself 
and  Mr.  Gingery  upon  my  return. 

I  must  have  discussed  this  letter  with  Mr.  Gingery.  And  the  letter 
states  that  the  General  Accounting  Office  had  initiated  an  examina- 
tion to  determine  how  illegal  corporate  campaign  contributions  were 
made  by  American  Airlines  and  Braniff — if  you  want  to  strike  those 
names. 

Mr.  Bakes.  "What's  the  date 

Mr.  Heye.  I  just  remembered- 


Mr.  Bakes.  We  are  not  going  to  strike  it. 

Mr.  Heye.  OK. 

Mr.  Bakes.  What's  the  date  of  that,  again? 

Mr.  Haye.  January  3,  1974. 

Mr.  Bakes.  OK. 

Mr.  Heye.  Now,  it  was  only  upon  my  returning  to  Washington,  D.C., 
aft«r  a  2- week  vacation  recently,  that  I  went  through  my  file  and  dis- 
covered that  letter  because  I  know  that  Mr.  Gingery  and  myself  were 
both  under  the  impression  that  the  General  Accovmting  Office  was 
going  to  be  doing  an  audit  of  the  Board's  investigation  into  illegal 
corporate  campaign  contributions ;  and  I  saw  that  after  returning  to 
Washington,  recently,  when  I  read  this  letter,  that  that  wasn't  the  case 
at  all.  What  they  were  actuallv  going  to  do  was  to  do  an  audit  of  the 
particular  airlines  who  were  allegedly  involved  in  corporate  campaign 
contributions. 

Mr.  Bakes.  We'll  take  a  break. 

[Whereupon,  at  2 :35  p.m.,  a  5-minute  recess  was  taken.] 

Mr.  Bakes.  Let  the  record  reflect  we  just  took  a  5-minute  break. 

Continue,  Mr.  Heye. 

Mr.  Heye.  Sometime  in  the  early  part  of  1974,  I  can't  recall  the 
specifics,  but  I  seem  to  recollect  that  it  as  in  the  car  one  night,  driving 
liome.  Bill  Gingery  asked  me  a  question,  something  to  the  effect  of 
"Were  you  aware  in  the  beginning  phases  of  this  investigation  into 
illegal  corporate  campaign  contributions  of  any  attempt  by  anyone  to 
slow  the  investigation  down,  or  hide  anything,  cover  anything  up?" 
And  I  said,  "No,  why  do  you  ask?"  And  he  said,  "Well,  he  had  had  a 
conversation  with  Steve  Alterman,"  and  I  think  Chris  Brown  also—I 
can't  remember — in  which  Steve  Alterman  told  him  that  at  the  begin- 
ning of  this  thing,  this  investigation,  back  in  the  summer  of  1973, 
Steve  was  quite  furious  because  he  was  under  the  impression  tliat 
somebody  was  trying  to  cover  something  up. 

I  was  absolutely  floored  by  that,  when  Bill  told  me  that  because  if 
there  was  ever  one  investigation  where  we  really  tried  to,  you  know, 
get  things  rolling  and  get  things  going,  and  not  drag  our  feet,  it  was  on 
this  particular  investigation. 

And  I  remember  asking  Bill  if  it  would  help  if  I  maybe  talked  to 
Steve  Alterman  and.  you  know,  maybe  if  I  explained  to  him  what  was 
going  on  because  I  liad  never  talked  to  Steve  Alterman  about  this 
matter  at  all ;  and  I  was  quite  frankly  surprised  to  find  out  there  was 
anybody  who  had  any  questions  about  the  manner  in  which  we  were 
proceeding  at  the  time. 

Mr.  Bakes.  What  did  you  say  to  Mr.  Gingery  when  he  asked  you 
that  question  ? 
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Mr.  Heye.  Well,  I  told  him  that  absolutely  wasn't  true,  that  there 
was  no  attempt.  In  fact,  that  was  the  point,  that  we  had  really,  you 
know,  worked  at  the  beginning  of  this  thing  to  get  this  thing  rolling 
as  quickly  as  possible,  and  get  this  thing  underway.  And  I  was  really 
very  surprised  to  hear  about  that.  And  that  was  the  extent  of  the  con- 
versation. 

Mr.  Bakes.  Well,  did  you  tell  him  during  the  course  of  this  con- 
versation that  in  1973  you  on  behalf  of  the  Chairman  did  in  fact  put 
some  limits  on  the  initial  questioning  that  was  to  be  done,  or  did  you 
describe  to  him  in  any  way  the  first  phase  that  you  described  to  us  here 
today  ? 

Mr.  Heye.  I  can't  recall  specifically,  but  if  I  remember  correctly,  I, 
you  know,  told  him  what  was  going  on,  and  what  had  happened  in  the 
initial  phase  of  it.  And  I  must  have  discussed  with  him  the  proposed 
questions,  and  why  I  thought,  looking  at  it  from  what  maybe  Steve 
had  thought,  as  to  how  he  could  possibly  get  that  impression;  but  I 
was  absolutely  floored  at  the  time  when  Bill  suggested,  you  know,  that 
anybody  had  a  question  about  the  method  in  which  we'  were  proceed- 
ing. I  really — the  conversation  that  I  had  with  Bill  took  place  about  a 
year  ago,  and  the  thing  that  stands  out  in  my  mind  about  the  con- 
versation is  the  fact  that  he  toM  me  about  Mr.  Alterman's  concern, 
you  know,  that  Steve  had  back  in  July  or  August  of  1973. 

Mr.  Bakes.  Did  Mr.  Gingery  say  to  you  that  Mr.  Alterman  was 
furious,  or  words  to  that  effect  ?  ' 

Mr.  Heye.  No.  What  he  told  me  was  that  Steve  had  considered  re- 
signing, and  that's  what  floored  me  about  the  whole  thing,  I  just 
couldn't  believe  it.  I  just  couldn't  believe  it. 

Mr.  Bakes.  And  other  tl^an  vou  tellling  Mr.  Gingery,  "No ;  that's  not 
true,  there  was  as  far  as  I  know  no  coverup,"  or  words  to  that  effect, 
do  you  have  a  recollection  beyond  that,  a  specific  recollection  of  telling 
Mr.  Gingery  at  that  time  as  to  how  the  investigation  began,  anything 
concerning  that;  or  what  you  have  described  here  today  as  the  first 
phase,  the  survey  and  initial  questions,  and  things  of  that  nature  ? 

Mr.  Heye.  I  don't  have  any  specific  recollection  of  that,  whether  I 
did  that  or  not.  It  wouM  seem  logical  that  I  did,  but  I  don't  have  any 
specific  recollection  of  doing  it. 

Mr.  Bakes.  Now,  other  than  that  conversation  in  1974,  which  you 
just  described  to  us,  were  there  any  other  conversations  with  Mr. 
Gingery  concerning  the  political  campaign  contributions  investiga- 
tion by  the  Bureau  of  Enforcement  and  CAB,  concerning  regulated 
airlines  ? 

Mr.  Heye.  In  1974? 

Mr.  Bakes.  In  1974. 

Mr.  Heye.  At  some  point  in  1974,  I  can't  recall  when  it  was,  I 
remember  Bill — somewhere  he  and  I  were  talking  about  it.  The  thing 
that  stands  out  in  my  mind  is,  somewhere  in  1974  I  know  he  made  the 
comment  about  the  fact  that  the  Government  Accounting  Office  was 
going  to  be  doing  an  audit  of  the  illegal  campaign  contributions  in- 
vestigation. I  can't  recall  when  that  took  place,  and  it  could  have  taken 
place  about  the  time  of  this  letter;  but  I  know  that  somewhere  in  1974 
that  statement  was  made  by  Bill  because  that  was — I  remember,  that's 
how  I  recall  that  he  was  under  the  impression,  and  I  was  -ander  the 
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impression  that  the  GAO  was  going  to  do  an  audit  of  the  Board's  in- 
vestigation. I  can't  remember  what  the  context  of  that  was.  But  I 
remember  that  at  some  point  in  the  year  that  point  was  made  because 
I  know  that  stands  out  in  ni}-  mind  tliat  Bill  and  I — that  he  had  stated 
that  to  me,  and  it  isn't  something  that  I  recall  as  happening  within 
the  past  few  months.  So,  it  had  to  take  place  sometime  in  1974. 

Mr.  Bakes.  OK.  Again,  with  regard  to  1974,  and  in  addition  to,  or 
other  than  the  conversation  you  related  to  us  here  today,  that  you 
had  had  with  Mr.  Gingery,  concerning  these  investigations  of  political 
campaign  contributions  by  airlines,  were  there  any  other  conversations 
in  1974  that  j^ou  can  recall  now  ? 

Mr.  Heye.  No;  none  that  I  can  recall  right  now. 
Mr.  Bakes.  OK,  now,  in  1975,  did  you  have  any  discussions  with 
Mr.  Gingery  concerning  these  investigations,  or  the  subject  matter  of 
political  campaign  contributions  by  the  airlines  ? 
Mr.  Heye.  Yes. 

Mr.  Bakes.  Could  you  relate  that  to  us,  when  that  was  ? 
Mr.  Heye.  This  would  have  been  the  week  of  February  9. 
Mr.  Bakes.  And  that  is  the  first  one,  the  one  you  are  about  to  relate 
to  us,  there  was  none  before  that;  there  was  none  in  January,  none 
prior  to  February  ? 

Mr.  Heye.  Not  that  I  can  remember.  It  was  in  the  week  of  Feb- 
ruary 9,  is  the  only  one  I  can  remember  having  with  him. 
Mr.  Bakes.  How  do  you  know  it  was  in  the  week  of  February  9? 
Mr.  Heye.  Because  it  was  the  week  before  his  suicide,  and  it  was  the 
week  that  he  had  a  meeting  over  here  on  the  Hill  with  Mr.  Michie,  and 
I  don't  know  if  it  was  with  Mr.  Michie  and  you,  or  whether  it  was 
with  Mr.  Michie  alone. 

I  went  over  to  Bill's  office  to  see  him,  one  afternoon,  and  he  was  not 

there,  and  Mr.  Alterman  was  there,  and 

Mr.  Bakes.  Why  did  you  go  over  to  see  Mr.  Gingery  ? 
Mr.  Heye.  I  don't  remember  why  I  went  to  see  him.  I  could  have 
been  just  in  the  building,  or  I  went  over  to  see  him  on  some  ongoing 
stuff  that  we  have  going  on  at  the  Board. 
Mr.  Bakes.  It  didn't  concern  this. 

Mr.  Heye.  It  didn't  concern  this  at  all,  it  had  nothing  to  do  with 
this  whatsoever. 

Mr.  Bakes.  OK,  continue. 

Mr.  Heye.  And,  I  went  in  to  see  Bill  and  he  wasn't  there.  I  sat 
down  behind  his  desk  to  make  a  phone  call,  and  Steve  Alterman  came 
in;  or  Steve  Alterman  was  already  in  the  room,  I  can't  remember 
which.  At  any  rate,  I  asked  Steve  where  Bill  was  because  Bill  is  usually 
always  in  the  office  and  he  said,  "Well,  don't  you  know,"  and  I  said, 
"No,  where  is  he,"  and  he  said,  "Well" — something  to  the  effect — 
"he'd  better  tell  you,"  which  struck  me  as  strange.  So  I  then  said,  "Is 
he  at  the  doctor's"  and  he  said,  "No."  So,  this  was  that  evening  when  I 
talked  to  Bill,  when  he  was  home  and  I  was  home ;  and  I  asked  him, 
"^Vhere  were  you  today?"  and  he  said,  "Over  on  the  Hill,"  and  it  im- 
mediately clicked  that  he  was  probably  talking  to  Jim  Michie  at  that 
time  because  Jim  was  questioning  people  all  over  the  Board. 

And  I  said,  "Were  you  over  talking  to  Michie,"  and  he  said,  "Yes, 
but  I'm  not  supposed  to  discuss  any  of  the  matters."  So,  the  next 
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day  I  called — I  think  it  was  the  next  day — I  called  Bill  and  I  figured 
at  this  point  recalling  Steve  Alterman's  statement  to  Bill,  which  Bill 
had  related  to  me  about  1  year  before,  regarding  this  investigation, 
and  bearing  in  mind  that  at  some  time  several  weeks  before  that — i^' 
my  memory  serves  me  correctly — Mr.  Michie  talked  to  Mr.  Hadlock. 

Mr.  Bakes.  How  did  you  learn  that  ? 

Mr.  Heye.  Somebody  at  the  Board  mentioned  that  to  me. 

Mr.  Bakes.  Wlio  mentioned  that  to  you  ? 

Mr.  Heye.  To  the  best  of  my  recollection  John  Golden  is  the  only 
name  that  I  can  think  of,  and  I  think  it  could  have  been  John  Golden ; 
I'm  not  sure. 

Mr.  Bakes.  Who  is  John  Golden  ? 

Mr.  Heye.  Jolm  Golden  is  presently  the  administrative  assistant 
to  Robert  Timm.  But  somebody  at  the  Board  mentioned  that  fact  to 
me,  that  Jim  Michie  had  been  talking  to  Mr.  Hadlock. 

Mr.  Bakes.  About  what  ? 

]\Ir.  Heye.  I  can't  remember  if  they  mentioned  he  was  talking  about 
the  illegal  campaign  contributions  investigation,  or  what  it  was;  I 
can't  remember.  But  at  any  rate,  that  was  the  impression  that  I  had 
at  that  time.  So,  thinking  at  that  time,  which  wovdd  have  been  about 
February  12,  or  13 — I  can't  remember  which  date — that  there  were  no 
files,  that  I  had  no  files  on  tliat  investigation,  this  illegal  campaign 
contribution  investigation;  the  only  two  documents  that  I  could  re- 
member right  ofi'hand  were  the  list  of  questions,  that  first  list  of  ques- 
tions tliat  were  prepared,  and  the  printout  of  the  results  of  the  in- 
vestigation. And  I  remember  specifically  that  that  j^rintout  of  the 
investigation  was  returned  to  the  Bureau  of  Enforcement;  and  I 
couldn't  remember,  but  I  thought  I  recalled  that  the  questions  had 
been  returned  to  the  Bureau  of  Enforcement,  I  didn't  think  we  had 
any  files  on  the  matter. 

So,  I  called  Bill  to  ask  him,  tell  him  that  I  would  like  to  come  over 
and  look  at  the  files  of  this  investigation  to  refresh  my  recollection 
with  regard  to  the  intial  stage  of  this  investigation,  and  to  look  at 
the  list  of  questions  to  refresh  my  recollection  with  regard  to  these 
questions. 

Mr.  Bakes.  Well,  why  did  you  want  to  refresh  your  recollection  in 
the  week  of  February  9,  1975  with  regard  to  this  investigation  ? 

Mr.  Heye.  Because,  quite  frankly,  I  thought  that  the  investigators 
of  this  subcommittee  were  going  to  conduct  their  investigation  in  the 
same  manner  in  which  another  congi'essional  committee's  investigators 
had  done  their  work,  Avhich  was  to  question  everybody  but  the  princi- 
pals with  regard  to  a  matter  under  investigation;  and  to  get  every- 
body else  to,  you  know,  refresh  their  recollection  of  the  whole  matter, 
and  then  wait  until  I  was  called  to  testify  to  start  grilling  me  and 
questioning  me  about  the  timeframe,  what  happened,  and  what  took 
place. 

And  in  order  to  prepare  myself  for  that  I  figured  the  best  thing 
to  do  was  to  look  at  the  files  that  we^'e  available  and  see  what  was  the 
timeframe  when  all  this  took  place.  I  couldn't  even  remember  whether 
this  took  place  in  June,  July  or  August.  I  knew  it  was  sometime  in  the 
summer  that  this  had  come  about,  but  I  couldn't  remember  the  spe- 
cifics of  it. 
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Mr.  Bakes.  What  made  you  think  that  this  subcommittee  was  in- 
quiring into  that  matter  at  that  time? 

]Mr.  Heye.  Because  of  the  two  things.  Because  of  the  discussion  that 
was  had  Avith  Mr.  Hadlock,  and  the  discussion  that  I  had  had  with 
Bill  Gingery  about  a  year  before,  where  he  told  me  that  Steve  Alter- 
man  had,  you  know,  thought  at  the  beginning  of  this  thing  that  some- 
body was  trying  to  coverup  or  hide  something. 

JNIr.  Bakes.  Did  this  subcommittee  in  fact  conduct  its  inquiry  in  the 
manner  3'ou  feared  it  would  ? 

Mr.  Heye.  Subsequently  I  discovered  that  the  subcommittee  did  not. 
But  at  that  particular  point  in  time  I  had  no  reason  to  believe  other- 
wise. I  have  since  learned  that  that  was  not  going  to  be  the  case.  But 
at  that  point  in  time,  which  was  less  than  2  or  3  working  days  before 
the  hearing  was  going  to  take  place,  I  had  no  reason  to  believe  that 
the  subcommittee  was  going  to  act  in  any  way  other  than  this  other 
committee  most  recently  had  acted  in  conducting  an  investigation. 

Mr.  Bakes.  Continue,  then,  with  your  conversation  with  Mr.  Gingery. 

Mr.  Hei-e.  At  any  rate,  I  related"^  this  to  Bill,  and  he  didn't  think  that 
was  a  good  idea  for  me  to  look  at  the  files  at  that  point.  And  quite 
frankly,  I  can't  remember  what  the  reasons  were.  But  at  any  rate,  in 
in  the  end  I  ended  up  agreeing  with  him  that  probably  the  best  thing 
would  be  just  to  sit  and  wait. 

Mr.  Bakes.  Let  me  ask  you  this,  I  take  it  you  wanted  to  refresh  your 
recollection 

Mr.  T^^YT..  Rio-ht. 

Mr.  Bakes  [continuing].  As  to  the  beginning  of  the  investiga- 
tion by  the  C  AB  in  1973  concerning  corporate  political  contributions 
b}'  airlines. 

Mr.  Heye.  Right. 

Mr.  Bakes.  Well,  did  you  look  in  your  OAvn  files  to  see  whether  or  not 
you  had  any  material  on  it,  so  you  could  refresh  your  recollection? 

Mr.  Heye.  No.  And  the  reason  I  didn't  look,  quite  frankly,  I  didn't 
think  we  had  anything. 

Mr.  Bakes.  You  since  discovered  that  you  in  fact  did  have  a  file  con- 
cerning it. 

jVIr.  Heye.  Right. 

Mr.  Bakes.  And  that  file  contained  what  materials? 

Mr  Heye.  The  file  contained  the  August  10  memorandum;  the 
August  8  memorandum,  which  we  referred  to:  the  September  17 
memorandum;  the  July  16  letter  to  Mr.  Dixon  from  the  Chairman; 
the  Julv  12  memorandum  from  Mr.  Kolstad  to  the  Chairman,  and  the 
July  12  memorandum  from  the  Chairman  to  Mr.  Kolstad ;  and  the  two 
July  13  Alterman  memos.  That  was  the  sum  and  substance  of  the  files, 
other  than  the  letter  from  the  General  Accountinfir  Office,  that  were  in 
this  one  file.  There  are  other  materials  in  the  same  file 

Mr.  Bakes.  But  not  relating- 

Mr.  Heye.  Xone  of  it  related  to  that. 

Mr.  Bakes.  And  at  that  time — that  time  being  the  week  of  Febru- 
ary 0.  1075 — you  believed  that  you  did  not  have  any  materials  concern- 
ing this  investigation  ? 

yiT.  Httve.  That's  rorrerf.  T  difln't  tlvnk  we  rbd.  The  two  documents 
thnt  stood  out  in  mv  mind,  that  T  could  remember,  were  the  summary 
of  the  results  of  the  investigation.  They  were  not  on  an  8I/2  by  11  sheet, 
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they  were  on  a  larger  print-out  sheet,  and  I  remembered  seeing  that, 
but  I  remembered  that  we  returned  that  to  the  Bureau  of  Enforcement. 

Mr.  Bakes.  Ajid  what  was  the  other  document  ? 

Mr.  Heye.  The  other  document  that  I  remembered  seeing  was  the 
list  of  questions,  the  first  list  of  questions  that  were  prepared  by  the 
Bureau  of  Enforcement.  Those  were  the  only  two  documents  that  I  had 
an  independent  recollection  of  seeing  at  that  particular  point,  in  the 
week  of  February  9. 

In  fact,  the  fact  that  was  interesting  was  the  fact  that  I  thought  at 
that  particular  point  that  the  time  when  I  took  back  the  first  batch 
of  questions  was  at  the  time  of  the  meeting  in  Mr.  Hadlock's  office 
wherein  Mr.  Stout  and  Mr.  Lane  were  present.  But  later,  subsequently, 
reconstructing  this  from  the  files  and  the  other  notes,  I  discovered 
that  was  not  the  case. 

Mr.  Bakes.  OK.  OK,  now,  in  your  conversation  with  Mr.  Gingery 
on  February  12,  or  February  13,  where  you  asked  to  review  certain 
files,  and  he  thought  it  would  not  be  a  good  idea  to  do  so,  what  did 
Mr.  Gingery  tell  you  as  to  why  he  wouldn't  let  you  see  the  files? 

Mr.  Heye.  Quite  frankly,  I  can't  remember.  I  don't  remember  the 
reasons  he  gave  at  that  particular  time.  I  can't  remember  whether 
it  related  to  the  fact  that  the  General  Counsel's  office  was  separated 
from  the  Bureau  of  Enforcement  in  its,  you  know,  function  in  regard  to 
these  cases ;  or  whether  he  didn't  think  it  would  be  a  good  idea  because 
of  conversations  he  had  had  with  Mr.  Michie,  I  really  can't  remember. 
But  at  any  rate,  at  the  end  of  the  whole  thing  I  ended  up  agreeing  with 
him  that  probably  it  would  not  be  a  good  idea ;  and  that  was  where  it 
was  left. 

Mr.  Bakes.  Did  he  say  in  words,  or  in  substance,  "I  don't  think  it 
would  be  a  good  idea,  but  if  you  choose  to  see  the  files.  I  will  allow 
you  to  see  the  files,"  or  did  he  say,  "I'm  not  going  to  let  you  see  the 
files,"  in  substance  ? 

Mr.  Heye.  Actually,  I  tell  you,  I  can't  quite  recall  the  actual  words 
that  were  used.  The  end  result  was,  of  the  conversation  was,  that  we 
both  agreed  that  the  best  thing  was  if  I  did  not,  you  know,  go  over 
and  look  at  the  files.  And  that  was  the  end  of  the  conversation. 

Mr.  Bakes.  At  that  point,  did  you  have  any  knowledge  that  the  in- 
dividual investigation  files  related  to  each  carrier  had  in  fact  been 
closed  in  November  of  1973  ? 

Mr,  Heye.  No. 

Mr.  Bakes.  When  did  you  first  learn  that  fact? 

Mr.  Heye.  The  morning  of  February  18.  Before  going  to  work  I 
went  to  the  police  station,  the  Fairfax  County  Police  Station — this 
was  the  morning  after  the  suicide  was  discovered — and  while  at  the 
police  station  I  read  the  statement  that  he  had  left  to  the  subcommit- 
tee. I  was  handed  the  original  of  that  statement,  and  I  read  throu^Th 
it.  And  in  that  statement,  mention  is  made  of  the  fact  that  these  files 
had  been  closed  in  the  illegal  corporate  campaign  contribution 
investigation. 

Mr,  Bakes.  Were  there  any  other  documents  that  Mr.  Gingery  left, 
in  addition  to  the  statement  to  the  subcommittee,  that  the  police 
showed  you,  or  that  you  read  ? 

Mr.  Heye,  Yes. 

Mr.  Bakes.  Would  you  just  describe  those  ? 
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Mr.  Heye.  There  was  a  letter,  or  a  note  addressed  to  me,  which  in 
sum  and  substance  said,  in  eit'ect,  "Please  see  that  the  instructions  in 
my  will  are  carried  out  so  far  as  the  disposal  of  my  remains;  and 
please  see  that  the  attached  letters  are  delivered  to  my  brother  and 
to  Mr.  Plickman." 

At  that  point  I  called  Mr.  Hickman  in  Seattle  and  told  him  that 
there  was  a  letter  addressed  to  him.  Mr.  Hickman  is  the  executor 
under  Mr.  Ginnery's  will.  I  asked  his  permission  to  open  the  letter,  to 
lead  it  to  him.  l^ermission  was  granted,  I  opened  the  letter  and  read 
it  to  Mr.  Hickman. 

Mr.  Bakes.  And  the  letter  to  Mr.  Gingery 's  brother? 

Mr.  Heye.  I  did  not  read  that.  Again,  it  was  in  a  sealed  envelope. 
1  eventually  delivered  that  to  Mr.  Gingery's  brother,  having  never 
read  the 

Mr.  Bakes.  Did  you  call  Mr.  Gingery's  brother  at  the  time? 

Mr.  Heye.  Yes,  I  did. 

Mr.  Bakes.  And  what  was  in  substance,  briefly,  what  was  the  nature 
of  that  conversation  ? 

Mr.  Heye.  The  question  was,  you  know,  did  he  want  me  to  open  the 
letter  and  read  it  to  him;  and  he  stated  that  he  preferred  that  he 
receive  the  letter  still  sealed. 

Those  are  the  only  documents  that  I  am  aware  of,  that  he  left. 

Mr.  Bakes.  Now,  the  Gingery  statement  to  the  subcommittee,  did 
you  take  a  copy  of  that  back  with  5'ou  to  the  Civil  Aeronautics  Board 
on  Februaiy  18  ? 

Mr.  Heye.  Yes,  I  did. 

Mr.  Bakes.  Who  did  you  give  copies  of  that  to  ? 

Mr.  Heye.  1  can't  recall  specifically,  now  there  have  been  so  many 
copies  distributed.  That  moraing  I  had  my  secretary  type  up  several 
copies  of  that.  And  that  mornnig,  I'm  sure  that  I  gave  a  copy — 
I  caii't  remember  if  it  was  a  typed  copy  or  otherwise — to  Mr.  O'Melia. 
I  also  gave  a  copy  to  Mr.  Altennan  and  to  Mr.  Chris  Brown.  I  can't, 
remember.  I  think  Steve  Altennan  returned  the  copy  to  me  that  I  gave 
to  him  after  he  had  read  it.  You  guys  were  over  in  the  office,  Mr. 
Michie  and  Mr.  Balces  were  in  Mr.  Gingery's  office  when  the  copies 
were  delivered  to  me;  and  I  remember  giving  to  Mr.  Alterman  and 
Mr.  Brown  a  copy  at  that  time.  There  were  three  copies  made  of  that 
original  one. 

Mr.  Bakes.  Let  me  just  ask  you  this,  Mr.  Heye,  I  mean  that  note, 
that  letter — hoAvever  you  want  to  describe  it — was  addressed  to  this 
subcommittee.  I  was  just  wondering  why  you  didn't  follow  the  proce- 
dure that  you  did  with  regard  to  other  notes,  addressed  to  other  people, 
and  ask  for  permission  before  you  either  took  copies  of  it  and  made  it 
available  to  other  people,  and  why  you  took  this  statement  addressed 
to  the  subcommittee  and  made  copies,  and  distributed  them  to  a  num- 
ber of  people  without  checking  with  the  subcommittee,  or  the  chair- 
man of  tliat  Rul>committee  before  doing  that. 

Mr.  Heye,  Bill  Gingery  was  a  very  close  personal  friend  of  mine, 
and  the  suicide  seemed  to  be  related,  centered  around  this  note  that  had 
been  left  to  the  subcommittee.  Quite  frankly,  I  never  ever  gave  it  a 
thought,  thinking  that  I  should  ask  permission  of  anyone  to  have  a 
copy  of,  or  to  give  the  chairman,  or  the  two  principals  involved 
especially,  Mr.  Alterman  and  Mr,  Brown,  copies  of  the  statement,  since 
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Mr.  Alterman  and  Mr.  Brown  were  working  very  closely  with  Mr. 
Gingery  in  regard  to  the  subcommittee  work,  and  had  been  involved  in 
preparing  for  these  hearings ;  and  had  been  involved  in  the  discovery 
of  the  fact  tiiat  these  files  nacl  been  closed,  unbeknown  to  Mr.  (jingery. 
I  never  even  gave  it  a  thought. 

Mr.  Bakes.  Back  to  the  completion  of  your  conversation  on  Febru- 
ary 12,  or  February  13  of  1975  with  Mr.  Gingery.  After  that  conversa- 
tion, did  you  have  any  more  conversations  with  Mr.  Gingery  before  he 
died? 

Mr.  Heye.  Yes.  I  talked  to  Bill  on  Thursday,  before  I  went  to  Boston 
for  the  hearings,  I  think  it  was  outside  in  the  hall,  or  something  like 
that,  or  it  was  m  my  office,  I  can't  remember  which.  And  the  impression 
that  I  had  with  regard  to  Bill  at  that  time  was  that  everything  was 
fine. 

Mr.  Bakes.  Did  you  discuss  this  subject  matter  at  all  ? 

Mr.  Heye.  We  did  not  discuss  this  subject  matter.  That  conversa- 
tion, by  the  way,  was  the  last  discussion  that  we  had  with  regard  to 
that  subject  matter.  The  end  of  the  conversation  with  regard  to  the 
subject  matter  was  something  to  the  etfect  of  Bill  saying,  "Why  don't 
you  call  Mr.  Michie  on  this,"  you  know  because  Bill  had  forgotten 
about  the  fact  that  he  and  I  had  discussed  that  he  had  told  me  about 
Mr.  Alterman's  concern.  He  said,  "Why  don't  you  call  Mr.  Michie 
on  this,"  and  I  said,  "Look,  Mr.  Michie  knows  where  to  reach  me.  If 
he  wants  to  talk  to  me,  I'll  be  happy  to  talk  to  him,"  I  said,  "but  I'm 
not  going  to  go  running  down  investigators." 

To  me,  in  my  own  mind  at  that  time,  that  was  an  instant  replay  of 
the  investigation  that  we  had  just  gone  through  on  another  matter  with 
another  congressional  committee.  And  I  thought,  you  know,  if  that's 
the  way  they  want  to  play  the  game,  that's  fine  with  me,  I'll  go  over 
and  testify  from  the  best  of  my  recollection,  if  that's  the  way  they 
want  it. 

And  then,  of  course,  this  whole  thing  intervened,  the  suicide;  and 
that  just 

Mr.  Bakes.  Now,  after  your  conversation  with  Mr.  Gingery  on  the 
Thursday  before  his  death,  did  you  have  any  more  conversations  with 
Mr.  Gingery  before  his  death  ? 

Mr.  Heye.  No  ;  that  was  the  last  time  I  talked  to  him,  before  I  went 
to  Boston.  That  was  the  last  conversation  I  had  with  him.  And  as  I 
say,  the  impression  that  I  had  was  that  everything  was  going  fine  with 
him  at  that  point,  from  the  things  he  said  to  me. 

Mr.  Bakes.  OK. 

Now,  Mr.  Heye,  I  read  to  you  earlier  Mr.  O'Melia's  testimony,  and 
the  record  reflects  the  testimony  you  have  given  on  that  particular 
allegation  here  today,  and  there  is  obviously  a  very  direct  conflict  in 
the  testimony.  There  is  also  a  conflict  with  regard  to  Mr.  Timm's  testi- 
mony and  Mr.  O'Melia's  testimony;  and  all  this  testimony  has  been 
under  oath,  and  therefore  is  subject  to  possible  perjury  prosecution. 
You  understand  that. 

Mr.  Heye.  Al^solutely. 

Mr.  Bakes.  Do  you  have  any  explanation  you  would  like  to  offer, 
that  might  help  the  subcommittee,  or  any  criminal  investigation  unit 
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that  might  look  into  the  possible  perjury  violations,  that  would  help 
resolve  this  conflicting  testimony? 

Mr.  Heye.  1  really — the  only  thing  I  can  say  is,  I  have  been  placed 
under  oath  to  tell  the  truth,  and  that's  what  I  have  done.  And  I  really 
can't  explain  why  there  is  a  conflict. 

Mr.  Bakes.  Is  tliere  anything  else  you  would  like  to  either  submit  for 
the  record,  or  add  to  this?  I  want  to  give  you  a  full  chance 

Mr.  Heye.  Right,  I  understand  that. 

Mr.  Bakes  [continuing].  To  offer  any  relevant  testimony,  or  docu- 
ments, or  anything  else  tiiat  you  think  would  be  relevant  to  this  in- 
quiry, while  you  are  here. 

Mr.  Heye.  I  think  that  my  testimony  has  really  covered  the  gamut 
of  this  whole  illegal  corporate  campaign  contribution  investigation 
from  the  beginning  until  now,  as  far  as  my  knowledge  of  the  case  is. 
So  far  as  conflictmg  testimony,  I  have  no  way  of  explaining  the 
conflict. 

Mr.  Bakes.  OK.  Mr.  Heye,  just  one  technical  matter;  you  submitted 
to  this  deposition  voluntarily,  is  that  correct  ? 

Mr.  Heye.  That's  correct. 

Mr.  Bakes.  And  we  had  a  conversation  on  Monday  of  this  week  in 
which  we  discussed  how  your  statement  would  be  made  available,  and 
you  agreed  that  a  deposition  would  be  the  best  course. 

Mr.  Heye.  Absolutely. 

Mr.  Bakes.  And  there  has  been  no  written  notice  given  to  you  that 
there  would  be  a  deposition,  but  you  were  on  notice  verbally  from  me 
on  Monday  of  this  week  that  there  would  be  a  deposition  today ;  is  that 
correct  ? 

Mr.  Heye.  That's  correct. 

Mr.  Bakes.  And  you  waive  any  technical  requirements  there  may 
be — I'm  not  sure  there  are  any — that  there  be  prior  written  notice? 

Mr.  Heye.  Consider  it  all  waived,  whatever  the  requirements  are. 

Mr.  Bakes.  OK.  That  concludes  our  inquiry.  Thank  you,  Mr.  Heye, 
you  are  excused. 

Mr.  Heye.  Thank  you. 

[^Miereupon,  at  3  p.m.  the  taking  of  the  deposition  under  oath  ot 
Mr.  Thomas  J.  Heye  was  concluded.] 
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FRIDAY,  APRIL  18,  1975 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure  of  the 

Committee  on  the  Judiciary, 

Arlington,,  Va. 
The  deposition  commenced,  pursuant  to  notice,  at  10 :20  a.m.,  at  the 
home  of  Joseph  Stout,  3617  North  Potomac  Street,  Arlington,  Va. 
Present :  Philip  Bakes,  assistant  counsel. 
Also  present :  Joseph  Stout,  Robert  Burstein,  counsel. 
Deposition  of  Joseph  Stout,  called  for  examination  by  the  Sub- 
committee on  Administrative  Practice  and  Procedure,  by  agreement 
of  counsel,  the  witness  being  duly  sworn  by  Gerald  I.  Van  Bremen,  a 
notary  public  in  and  for  the  State  of  Virginia,  at  the  home  of  Joseph 
Stout,  3617  North  Potomac  Street,  Arlington,  Va.,  at  10:20  a.m., 
Friday,  April  18,  1975,  and  the  proceedings  being  taken  down  by 
stenotype  by  Gerald  Van  Bremen,  and  transcribed  under  his  direction. 
Appearances:  On  behalf  of  the  subcommittee,  Philip  Bakes,  Esq.. 
U.S.  Senate,  Washington,  D.C. 

Mr.  Bakes.  My  name  is  Philip  Bakes,  and  I  am  assistant  counsel 
for  the  Subcommittee  on  Administrative  Practice  and  Procedure  of 
the  U.S.  Senate.  Mr.  Joseph  Stout  is  here  today  and  has  agreed  to 
submit  to  testimony  under  oath  here  at  his  home. 

Mr.  Stout,  could  you  just  give  the  location  that  we  are  at  right  now. 
Mr.  Stout.  It's  3617  North  Potomac  Street,  Arlington,  Va. 
Mr.  Bakes.  And  there  is  another  gentleman  here.  Will  you  identify 
yourself,  please. 

Mr.  Burstein.  Yes,  my  name  is  Robert  Burstein,  and  I  am  a  former 
director  of  the  Bureau  of  Enforcement,  and  I  am  present  here  as 
a  friend  of  Joe  Stout,  at  his  invitation. 

Mr.  Bakes.  Mr.  Stout,  I  have  given  you  notice  of  this  deposition, 
is  that  correct,  through  a  letter  that  I  sent  to  you — I  mean  we  agreed 
on  this  particular  date  and  this  particular  format  ? 
Mr.  Stout.  Yes. 

Mr.  Bakes.  And  this  is  in  lieu  of  an  appearance  at  a  hearing  that 
was  held  in  Washington  at  the  Senate  Office  Building  that  you  were 
invited  to  attend  but  did  not  attend  because  of  ill  health.  Is  that  right  ? 
Mr.  Stout.  Yes. 

Mr.  Bakes.  Now,  the  purpose  of  tliis  deposition  is  to  complete  and 
continue  this  Senate  subconimittoe's  inquiry  into  the  administrative 
practices  and  procedures  of  the  Bureau  of  Enforcement  of  the  Civil 
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Aeronautics  Board  with  regard  to  certain  political  campaign  contri- 
butions of  airlines  and  the  investigation  of  those  alleged  political 
campaign  contributions  by  the  Civil  xVeronautics  Board. 
Could  the  Reporter  clentify  himself,  please. 
Mr.  Van  Bremen.  My  nanie  is  Gerald  Van  Bremen. 
Mr.  Bakes.  And  are  you  a  notary  public  of  the  State  of  Virginia  ? 
Mr.  Van  Bremen.  Yes,  I  am. 
Mr.  Bakes.  Could  you  administer  the  oath  to  Mr.  Stout,  please. 

Whereupon,  Joseph  Stout,  called  for  examination  by  counsel,  hav- 
ing been  first  duly  sworn  by  the  notary  public  was  examined  and 
testified  as  follows : 

Mr.  Bakes.  Mr.  Stout,  you  recognize  that  you  are  now  under  oath, 
is  that  correct  ? 

Mr.  Stout.  Yes. 

Mr.  BAitES.  And  that  any  intentional  false  statements  made  may  be 
subject  to  prosecution  for  Federal  perjury  laws  or  obstruction  of 
congressional  investigations. 

Mr.  Stcut.  Yes. 

Mr.  Bakes.  Now,  I  would  like,  if  we  can  follow  this  format,  we'll 
try  to  go  as  quickly  as  we  can,  but  any  time  that  you  want  to  take  a 
break,  Mr.  Stout,  you  just  speak  up  aiid  you  will  be  allowed  to  do  so. 

Mr.  Stout.  Well,  I  prefer  to  go  right  on  through  and  finish  up  in 
what  you  estimate  to  be  about  fi/^  or  2  hours. 

Mr.  Bakes.  Fine.  We'll  follow  whatever  format  you  prefer;  and 
I'd  like,  if  we  could,  to  propound  questions,  and  to  the  extent  that 
you  are  able  you  can  give  a  direct  answer  "yes''  if  it's  "yes,"  or  "no" 
if  it's  "no,''  or  "I  don't  recall"  if  you  don't  recall,  and  then  explain 
to  the  extent  that  you  desire  to  explain  your  answer;  and  then  at  the 
end  of  this  deposition  and  at  the  end  of  your  testimony  you  will  have 
an  onnorfunitv  to  submit  any  documents  you  wish  to  submit  or  make 
any  further  statements  that  you  wish  to  make.  Do  you  understand 
ti.at  ? 

Mr.  Stout.  I  do. 

Mr.  Bakes.  OK. 

What  is  your  current  position  with  the  Civil  Aeronautics  Board, 
Mr.  Stout  ? 

Mr.  Stout.  Assistant  Director  of  Programs,  Bureau  of  Enforcement. 

Mr.  Bakes.  And  are  you  on  active  status  or  inactive  status? 

Mr.  Stout.  I  am  on  sick  leave. 

Mr.  Bakes.  Do  you  still  have  occasion  to  go  to  CAB  headquarters 
in  Washington  ?  Do  you  work  at  all  ? 

Mr.  Stout.  No  ;  I've  been  by  there  on  my  way  to  the  doctor  on  a  few 
occasions  in  the  past  couple  of  months,  not  recently. 

Mr.  Bakes.  What  was  your  position  with  the  CAB  in  1973  ? 

Mr.  Stout.  Well,  during  the  period  of  interest  here  I  had  actually 
three  titles.  Prior  to  July  15  I  was  Chief  of  tlie  Investigation  Division. 
Shortly  thereafter  I  was  designated  Acting  Chief  of  the  Investigation 
and  Audit  Division  when  the  Investigation  and  the  Field  Audit  Divi- 
sions were  combined ;  and  sometime  later  in  August  I  was  appointed 
Chief  of  the  Investigation  and  Audit  Division,  all  within  the  Bureau 
of  Enforcement. 

Mr.  Bakes.  And  in  July,  August,  September,  and  October,  not  in 
this  period  of  time,  but  in  1973,  could  you  describe  who  your  superiors 
were,  who  you  reported  to  ? 
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Mr.  Stout.  Well,  that  varied,  too. 

Mr.  l^AKEs.  All  right,  could  you  explain  that,  please. 

Mr.  Stout.  Up  to  about  August  1  my  immediate  superior  was 
Deputy  Director  Gerald  Hadlock,  and  the  overall  responsibility 
was  to  the  Director  then  Ricliard  O'^lelia.  When  Mr.  Hadlock  left 
about  August  1,  I  believe  Mr.  James  Weldon,  became  Acting  Deputy 
Director,  and  my  line  of  responsibility  Avould  have  been  directly  to 
him;  and  towaid  the  later  part  of  November  Mr.  O'Melia  left  the 
Bureau  of  Enforcement  to  become  a  Board  member,  and  Mr.  William 
J.  Gingery,  became  the  Director  of  the  Bureau  of  Enforcement,  My 
responsibility  at  that  time  then  was  to  him,  through  the  Deputy 
Director. 

Mr.  Bakes.  Now.  when  did  the  CAB's  investigation  into  possible 
campaign  contributions  by  airlines  begin?  Could  you  describe  the  cir- 
cumstances of  that  and  approximately  when 

Mr.  Stout.  Well,  it  began  the  early  part  of  July  of  1973.  At  that 
time  the  chairman  of  the  board  of  American  Airlines  confessed  to  the 
Special  Prosecutor  that  an  illegal  contrioution  had  been  made;  and 
shortly — this  was  a  matter  of  considerable  publicity  in  the  press — 
and  then  shortly  thereafter  we  became  involved  in  an  investigation  of 
other  air  carriers  to  determine  if  any  of  these  other  carriers  may  have 
made  a  similar  contribution. 

Mr.  Bakes.  From  whom  did  you  learn  that  the  Bureau  of  Enforce- 
ment itself  would  conduct  an  investigation  or  inquiry  into  possible 
campaign  contributions  by  regulated  air  carriers? 

Mr.  Stout.  Well,  there  was  a  memo  on  this,  which  you  have  probably 
seen,  which  said  that  there  was  a  meeting  with  Mr.  Hadlock,  Mr.  Lane, 
and  me,  and  also  Mr.  Thomas  Heye,  who  was  then  an  assistant  to 
Chairman  Timm,  to  discuss  this  matter  and  to  determine  what  the 
Bureau  of  Enforcement  slioukl  do  in  the  way  of  an  investigation.  That 
was  general  and  tentative. 

Mr.  Bakes.  Well,  tlien,  was  a  decision  of  what  to  do  and  whether  to 
do  a  particular  investigation  not  decided  at  that  meeting  that  you 
just  referred  to,  or  was  it  decided  at  that  meeting  ? 

Mr.  Stout.  Well,  following  this  a  couple  days  later  as  I  mentioned 
in  this  memo  we  had  a  meeting,  which  was  attended  by  Mr.  O'Melia, 
then  Director,  and  ]Mr.  Fletcher  Lutz,  who  was  then  Director  of  the 
Bureau  of  Accounts  and  Statistics,  and  I  believe  Mr.  Lane  and  Mr. 
Hadlock,  and  myself ;  there  might  have  been  some  others,  I  can't  recall, 
and  this  whole  matter  was  discussed;  and  I  remember  at  that  time 
Mr.  Lutz  had  some  doubts  as  to  whether  it  would  be  productive  to  go 
out  and  examine  the  records  without  some  kind  of  a  lead,  some  spe- 
cific leads. 

Mr.  Bakes.  Records  of  other  air  carriers  besides  American  ? 

Mr.  Stout.  Mr.  Lutz  was  probably  the  expert  on  air  carriers  account- 
ing records. 

Mr.  Bakes.  So,  at  this  second  meeting  that  you  referred  to,  do  I 
understand  your  testimony  that  it  was  not  decided  at  that  time  that 
there  would  be  an  investigation  by  the  Bureau  of  Enforcement  in- 
dustrywide into  ])0ssible  political  campaign  contributions  by  regulated 
airlines.  Is  that  correct  ? 

Mr.  Stout.  I  don't  believe  the  decision  on  the  plans  had  been  made  at 
that  time. 
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Mr.  Bakes.  Could  you  tell  us  when  you  learned  that  there  was  a 
decision  and  from  whom  you  learned  that  ? 

Mr.  Stout.  Well,  Mr.  Hadlock  pretty  much  took  this  over  at  that 
point,  and  I  was  not  directly  involved  in  the  formulation  after  that 
time,  and  until  we  actually  commenced  the  inv^estigation  shortly 

Mr.  Bakes.  Did  you  learn  that  a  decision  had  been  made  to  make  an 
investigation  from  Mr.  Hadlock  ? 

Mr.  Stout.  Yes ;  that's  right. 

Mr.  Bakes.  Did  Mr.  Hadlock  or  anyone  else  tell  you  how  the  investi- 
gation was  to  be  conducted,  in  what  manner  it  was  to  be  conducted  ? 

Mr.  Stout.  Yes ;  my  recollection  is  that  he  told  us  that  we  would  go 
out  to  every  carrier  with  a  team  composed  of  an  investigator  and  an 
auditor,  and  that  we  were  to  contact  the  chief  executive  of  each  carrier, 
and  that  we  would  use  a  questionnaire  that  had  been  drawn  up  by  the 
Legal  Division. 

Mr.  Bakes.  Now,  before  the  actual  investigation  actually  began, 
did  you  ever  communicate  to  anyone  your  opinion  or  recommendation 
as  to  how  the  investigation  should  be  conducted  ? 

Mr.  Stout.  No  ;  I  wasn't  asked  directly  to  do  that,  and  I  didn't  sub- 
mit any  proposal.  It  might  be  helpful  to  understand  that  normally  the 
Investigation  Division  would  set  up  the  investigation,  and  prepare  the 
assignments,  and  so  forth,  but  on  other  occasions  an  attorney  might 
submit  a  request  or  draw  up  the  plans  for  the  investigation.  In  this  case 
that  was  done.  As  I  said  the  questionnaire  was  designed  by  the  Legal 
Division. 

Mr.  Bakes.  You  said  you  didn't  submit  any  proposals  then  on  how 
to  proceed  in  this  particular  investigation. 

Mr.  Stout.  Not  that  I  can  recall ;  no. 

Mr,  Bakes.  Apart  from  whether  you  submitted— I  just  want  to  make 
it  clear  so  that  the  answer  is  complete — apart  from  whether  you  sub- 
mitted any  written  proposals  or  anything  in  writing  did  you  make  any 
verbal  communication  as  to  a  recommendation,  or  a  notion,  or  an  idea 
that  you  had  to  anyone  else  in  BOE  before  the  investigation  began  on 
the  question  of  how  the  investigation  should  be  conducted  ? 

Mr.  Stout.  Not  that  I  recall  because  I  had  considered  it  would  be 
done  by  Mr.  Hadlock  and  the  Legal  Division. 

Mr.  Bakes.  Now,  were  you  aware  at  that  period  of  time  that  any- 
one in  the  Bureau  of  Enforcement  had  recommended  that  the  inves- 
tigation be  conducted  by  a  formal  order  issued  under  delegated  author- 
ity by  the  Bureau  of  Enforcement  with  questions  to  carriers  to  be 
answered  under  oath  ? 

Mr.  Stout.  No  ;  I  don't  recall  that. 

Mr.  Bakes.  So,  you  were  not  aware,  as  far  as  you  recall,  of  that  set 
of  circumstances. 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  Did  you  know  or  learn  who  or  what  combination  of 
people  within  the  Bureau  of  Enforcement  or  within  the  CAB  had 
made  the  decision  that  the  investigation  should  be  conducted  in  the 
manner  you  described  that  it  was  conducted,  that  is,  by  sending 
investigators  out  to  the  field  and  asking  questions  of  chief  executives 
of  carriers  ? 
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Mr.  Stout.  Well,  I  didn't  look  beyond  Mr.  Hadlock,  he  was  the 
Deputy  Director,  and  what  further  formulation  and  discussions  he 
had  I  was  not  aware  of.  Beyond  that  I  wasn't  aware  of. 

Mr.  Bakes.  You  were  not  aware,  then,  of  who  made  the  decision  or 
what  combination  of  people  made  that  decision  of  how  to  proceed.  Is 
that  correct  ? 

Mr.  Stout.  Xo  ;  I  was  not. 

Mr.  Bakes.  Who  devised  or  fornnilated  the  questions  that  were  to 
be  asked  of  the  chief  executive  officers  of  the  air  carriers  ? 

Mr.  Stout.  Well,  my  recollection  is  that  it  was  Mr.  Steven  Alterman, 
who  was  at  that  time  the  Assistant  Chief  of  the  Formal  Proceedings. 

Mr.  Bakes.  And  how  did  you  learn  that  he  formulated  and  devised 
these  questions? 

Mr.  Stout.  I  can't  remember  exactly.  I  believe  that  it  probably 
would  have  been  through  Mr.  Hadlock. 

]Mr.  Bakes.  Xow.  did  the  Chairman's  office,  either  Mr.  Heye  or 
Mr.  Timm,  have  any  involvement  that  you  know  of  in  limiting,  or 
restricting,  or  editing  the  questions  that  were  to  be  asked  that 
Mr.  Alterman  had  prepared  ? 

Mr.  Stout.  I  don't  recall  that. 

Mr.  Bakes.  You  don't  recall  that? 

Mr.  Stout.  Xo  ;  I  don't. 

Mr.  Bakes.  So,  you  don't  recall  whether  you  knew  it  at  that  time  or 
didn't  know'it  at  that  time  ? 

Mr.  Stout.  Well,  of  course  I  read  the  transcript  about  this,  but  I 
don't  believe  at  that  time  that  I  was  aware  that  this  had  been  done. 

Mr.  Bakes.  Xow,  in  1973  did  Mr.  Hadlock  or  anyone  else  ever 
communicate  to  you  the  fact  tliat  the  Chairman's  office,  or  Mr.  Timm 
or  Mr.  Heye  had  any  role  at  all  in  limiting,  restricting,  or  editing  the 
questions  that  Mr.  Alterman  prepared? 

Mr.  Stout.  I  don't  have  a  clear  recollection.  It's  kind  of  hazy,  but 
it  seems  tliat  there  was  some  discussion  about  what  questions  would  be 
included  in  the  questionnaire,  but  I  wasn't  a  party  to  that,  and  I  just 
really  don't  have  a  distinct  recall  of  it. 

Mr.  Bakes.  You  have  some  vague  recollection  of  a  discussion  con- 
cerning questions  and  which  ones  were  to  be  asked  though. 

Mr.  Stout.  Well,  I  have  a  vague  recollection  that  there  were  some 
discussions  as  to  what  questions  would  be  included  in  the  questionnaire. 
That's  about  the  extent  of  it. 

Mr.  Bakes.  Do  you  remember  who,  if  anyone,  you  had  these  dis- 
cussions with  ? 

Mr.  Stout.  I  don't  know.  I  don't  recall,  and  I  just  couldn't  give  you 
any  detail  on  it.  I  mean  it  is  very  hazy. 

Mr.  Bakes.  Let  me  go  into  it  a  little  further.  Do  you  recall  whether 
or  not  you  had  a  discussion  along  the  nature  that  you  have  just 
described  with  Mr.  Alterman  about  the  questions,  on  the  scope  of  the 
questions  ? 

Mr.  Stout.  Xo ;  I  don't  think  I  had  any  discussions.  I  mean  it  was 
just 

Mr.  Bakes.  But  you  have  been  present  in  the  discussions  ? 
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Mr.  Stout.  There  was  some  talk  in  the  office,  you  know,  some  dis- 
cussions about  what  questions  would  be  included  in  the  questionnaire; 
but  I  don't  think  I  had  any  direct  involvement  in  it,  and  as  I  say  I  have 

practically  a 

Mr,  Bakes.  So,  you  don't  recall  who  was  discussing  this  or  what  you 
overheard  ? 
Mr.  Stout.  No,  I  don't. 

Mr.  Bakes.  Can  you  tell  us  what  the  discussion  was  about  with  re- 
gard to  the  questions  generally,  that  you  recall,  that  you  vaguely  recall  ? 

Mr.  Stout.  Nothing  other  "than  what  I  just  said,'that  I  have  a  hazy 
recall,  that  there  was  some  discussion  as  to  what  questions  would  be 
included  in  the  questionnaire.  Now,  how  I  heard  that  or  where  I  heard 
that  I  just  couldn't  tell  you. 

Mr.  Bakes.  Do  you  recall,  or  is  it  consistent  with  your  recollection, 
that  there  may  have  been  some  disagreement,  or  disjpute,  or  differing 
of  opinions  within  personnel  in  the  Bureau  of  Enforcement  as  to 
whether  certain  questions  would  be  asked  ? 

Mr.  Stout.  Well,  I  really  can't  help  you  much  on  that  because  I 
wasn't  directly  involved;  but  it  seems  to  me  there  was  some  kind  of  a 
difference  as  to  what  questions  would  be  included,  but  I  Avasn't  involved 
in  it  at  all. 

Mr.  Bakes.  Now,  what  were  the  instructions  that  were  given  to  the 
Bureau  of  Enforcement  investigators  as  to  what  they  were  to  do  in 
this  investigation  ? 

Mr.  Stout.  Well,  I  think  you've  seen  what  we  call  the  483  that  has 
the  assignment  for  the  investigators,  and  that  is  set  out  in  some  detail 
on  that  document ;  and  I  hadn't  seen  that  for  some  time,  and  I  couldn't 
tell  vou  in  detail  what  the  written  assignment  was ;  but  then  I  do  know, 
I  believe  Mr.  Hadlock  had  told  me  this,  that  Steve  Alterman  would 
instruct  the  investigators  on  the  questionnaire.  That  as  I  said  had  been 
done  from  time  to  time  whenever  we  had  a  lawyer  on  a  case,  and  he 
would  talk  to  the  investigators  about  what  he  wanted  done. 

Mr.  Bakes.  Now,  the  483  report,  you  said  there  are  some  instructions 
typed  on  there  or  written  on  there.  That's  part  of  the  record  and  we'll 
get  back  to  that  if  you  wish  to ;  but  I  would  like,  apart  from  the  483 
which  is  there,  to  get  at  the  second  half  of  the  answer  to  my  question, 
and  that  is :  What  do  you  recall  the  instructions  that  were  given  ver- 
bally, in  addition  to  the  483-typed  form,  to  the  investigators? 

Mr.  Stout.  Well,  as  I  said  my  recollection  is  that  Mr.  Hadlock  said 
that  Alterman  would  instruct  the  investigators  on  the  questionnaire, 
and  I  think  you  told  me,  Mr.  Bakes,  that  there  was  some  meeting  of 
the  investigators  with  Alterman  at  which  I  was  present.  I  don't  recall 
that,  but 

Mr.  Bakes.  You  don't  recall  being  present  at  a  meeting  ? 

Mr.  Stout.  I  don't  recall.  It  really  didn't  make  that  much  difference 
because  I  would  have  depended  on  Mr.  Alterman  conveying  whatever 
instructions  were  necessary. 

Mr.  Bakes.  You  were  the  superior  of  the  investigators,  isn't  that 
correct  ? 

Mr.  Stout.  That's  correct. 

Mr.  Bakes.  So,  normally  they  would  report  to  you,  and  in  normal 
situations  you  would  give  them  their  instructions. 
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Mr.  Stout.  Yes ;  but  I  would  expect  them  to  comply  with  whatever 
requests  the  attorney  had  made- 

Mr.  Bakes.  Certainly. 

Mr.  Stout.  Which  involved  here  and  as  I  said  in  other  cases.  The 
attorney  has  told  the  investigators,  maybe  not  all  the  investigators, 
one  or  a  couple,  and  sometimes  I  was  present  and  sometimes  I  wasn't, 
and  sometimes  the  attorney  would  make  a  written  request  as  to  what 
he  wanted ;  and  I  don't  think  Mr.  Alterman  did.  In  this  case  I've  al- 
ways advocated  that  that  type  of  thing,  I  think  it's  good, 

Mr.  Bakes.  Is  it  possible  that  you  were  present  when 

Mr.  Stout.  Oh,  yes,  it  certainly  is ;  and 

Mr.  Bakes.  Excuse  me,  but  I  just  want  to  see  if  this  refreshes  your 
recollection  at  all ;  and  I  am  reading  from  a  dairy,  a  copv  of  a  dairy 
of  Mr.  Walter  Radlelofl'. 

Do  you  know  Mr.  Walter  Eadleloff,  Mr.  Stout? 

Mr,  Stout.  Yes. 

Mr.  Bakes.  Who  is  he  ? 

Mr.  Stout.  He  is  an  investigator  in  the  Investigation  Division, 
Bureau  of  Enforcement. 

Mr.  Bakes.  Now,  there  is  an  entry  here  in  Mr.  Radleloff's  dairy  of 
July  27,  1973.  It  reads  as  follows:  "MTG.",  with  "JWS.''  Do  you 
recognize  those  initials  ?  Are  those  your  initials,  "JWS"  ? 

Mr.  Stout.  Yes. 

Mr.  Bakes.  And  "SAA."  Whose  initials  are 

Mr.  Stout.  That's  Alterman 's. 

Mr.  Bakes.  Mr.  Alterman  ? 

Mr.  Stout.  Right. 

Mr.  Bakes.  And  five  other  special  agents  present.  "RFR." 

Mr.  Stout.  Rickey. 

Mr.  Bakes.  "EET." 

Mr.  Stout.  Thomas. 

Mr.  Bakes.  "BBB." 

Mr.  Stout.  Burns. 

Mr.  Bakes.  "HBD." 

Mr.  Stout.  Decker. 

Mr.  Bakes.  "CHL." 

Mr.  Stout.  Lineberry. 

Mr.  Bakes.  "Resurvey  guidelines."  Now,  that  would  indicate  that 
there  was  a  meeting  where  those  people  were  present  concerning  the 
questionnaire,  or  the  survey,  and  the  guidelines. 

Mr,  Stout.  That's  right. 

Mr.  Bakes.  Xow,  does  that  refresh  your  recollection  at  all  ? 

Mr.  Stout.  Xo  ;  it  doesn't.  I  mean  if  those  were  made,  then  I  accept 
that  as  my  presence  at  the  meeting;  but  I  want  to  point  out,  and  I 
don't  know  whether  this  was  the  case  or  not,  I  just  don't  have  a  clear 
recollection  of  the  details,  but  frequently  I  would  be  in  meetings,  and 
I  would  be  called  on  the  phone,  arid  I  would  talk  on  the  phone  half  the 
time  of  the  meeting.  On  many  occasions,  I  would  be  called  out  of  a 
meeting  by  Mr.  Hadlock  or  Mr.  O'jNIelia ;  and  that  could  have  been 
the  case  here.  I  mean  I  just  don't  know. 

Mr.  Bakes.  It  could  equally  have  been  the  case  that  you  were  present 
during  the  entire  meeting. 

Mr.  Stout.  That's  right. 
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Mr,  Bakes.  And  you  have  no  recollection  one  way  or  the  other. 

Mr.  Stout.  I  do  not. 

Mr.  Bakes.  Well,  apart  from  whether  you  remember  a  particular 
meeting,  were  the  investigators  instructed  to  ask  the  questions  that 
were  on  the  questionnaire? 

Mr.  Stout.  Yes.  I  understand  that  was  the  procedure.  Of  course 
these  parameters  were  dravvU  up,  and  these  questions  which  were 
decided  by  Mr.  Hadlock  or  Avhoever  might  have  been  involved;  and 
the  investigatoi-s  were  to  go  out  and  ask  those  questions  and  get 
answers,  and  tlien  have  the  official  of  the  airline  verify  by  his  signature. 

Mr.  Bakes.  Were  they  instructed  only  to  ask  the  questions  on  the 
questionnaire,  and  to  ask  no  folloAvup  questions? 

Mr.  Stout.  Well,  I've  talked  to  you  before  about  this  and  I  read 
about  it  in  the  transcript.  I  understand  that  you  do  have  to  accept  pa- 
rameters on  questions,  and  these  were  the  ones  to  be  asked ;  but  as  far 
as  any  followup  questions,  any  prohibition  against  that,  I  would  take 
exception  to  now  and  I  believe  I  would  have  then.  I  didn't  focus  on 
that. 

Mr.  Bakes.  So,  you  would  have  disagreed  with  such  instructions? 

Mr.  Stout.  I  would  have  disagreed  with  that  because 

Mr.  Bakes.  Wliy  is  that? 

Mr.  SiouT.  Weil,  I  think — it's  always  been  my  policy  to  allow  the 
investigators  wide  latitude.  They  have  to  exercise  judgment  and  discre- 
tion; and  if  in  the  course  of  an  interview  or  a  questionnaire  if  some 
question  is  not  complete,  it  needs  clarifying,  then  I  would  certainly  feel 
that  they  should  be  permitted  to  ask  ^^■hat  followup  questions  were 
necessary.  But  as  far  as  the  questions  themselves  you  do  have  to  set 
these  guidelines,  and  this  was  to  be  an  industrywide  investigation  and 
you  obviously  had  need  to  have  some  standards,  and  that  we  couldn't, 
you  know,  go  in  one  carrier  and  ask  certain  questions,  and  then  go  in 
into  another  and  ask  different  ones.  I  mean  we're  trying  to  do  this  on 
a  uniform  exploratory  basis:  and  that's  what  we  tried  to  do. 

Mr.  Bakes.  So,  you  would  have  disagreed  with  such  an  instruction 
to  ask  no  followup  ouestions? 

Mr.  Stout.  On  followup ;  yes. 

Mr.  Bakes.  Now,  my  question  is.  Were  they  instructed  nevertheless 
to  ask  no  followup  questions? 

Mr.  Stout.  Well,  it's  my  understanding  from  you  that  they  were 
so  instructed  at  such  a  meeting,  but  I  have  no  recollection  of  that. 

Mr.  Bakes.  Let  me  interrupt  you  for  a  minute  so  it's  clear.  You  say 
your  understanding  is  from  me  that  that  is  what  they  were  instructed. 

Mr.  Stout.  Yes. 

Mr.  Bakes.  You've,  of  course,  read  the  transcripts — the  transcripts 
of  a  hearing  on  INIarch  21  before  the  Senate  Subcommittee  on  Admin- 
istrative Practice  and  Procedure  where  witnesses  testified  that  they 
were  so  instructed.  You  recall  that — I  mean  you  have  a  copy  of  that 
right  now ;  isn't  that  correct  ? 

Mr.  Stout.  Right. 

Mr.  Bakes.  And  you've  also  reviewed  the  transcript  of  March  27, 
1975,  of  Mr.  Thomas  Heye.  So,  the  transcripts  of  all  the  sworn  testi- 
monv  that  the  subcommittee  has  possession  or  you  have  possession  of? 

Mr.  Stout.  Yes ;  that's  right. 
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Mr.  Bakes.  And  you  have  reviewed 

Mr.  Stout.  Yes. 

Mr.  Bakes.  So  that  the  source  of  any  present  knowledge  you  have 
or  any  present  belief  you  have  as  to  whether  or  not  the  investigators 
were  told  not  to  ask  any  followup  questions  is  not  limited  to  anything 
I  may  have  said  at  previous  interviews.  It's  in  addition  to  that.  Isn't 
that  correct 

Mr.  Stout.  Right. 

Mr.  Bakes.  Based  on  those  transcripts? 

Mr.  Stout.  Right. 

Mr.  Bakes.  OK ;  go  ahead. 

Mr.  Stout.  Well,  is  there  any  further  answer- 


Mr.  Bakes.  Well,  I  wanted  to  know  whether  or  not  they  were  in- 
structed, the  investigators  were  instructed  to  your  knowledge,  whether 
or  not  the  investigators  were  instructed  in  1973  that  they  were  not  to 
ask  any  followup  questions  ? 

Mr.  Stout.  I  didn't  instruct  them;  and  as  I  say  I  don't  recall  the 
instructions  of  Mr.  Alterman,  and  I  don't  believe  that  I  put  such 
instructions  in  writing  in  the  483. 

Mr.  Bakes.  I  think  that's  fine.  Now,  apart  from  whether  you  remem- 
ber Mr.  Alterman  giving  such  instructions,  and  apart  from  whether 
you  put  it  in  writing,  and  apart  from  whether  you  or  he  gave  the  in- 
structions, my  question  is,  to  your  Imowledge,  Were  the  investigators 
instructed  by  anyone  at  any  time,  in  any  shape  or  form  not  to  ask 
followup  questions  when  they  were  to  go  and  investigate  possible 
political  campaign  contributions  of  the  airlines  in  1973  ? 

Mr.  Stout.  Well,  as  I  said  I  don't  recall  giving  any  such  instruc- 
tions. jSTow,  if 

Mr.  Bakes.  Do  you  recall  whether  or  not  the  investigators— whether 
or  not  you  gave  the  instructions,  Mr.  Stout.  I  accept  that  answer.  You 
did  not  give  the  instructions.  That's  fine.  That's  your  belief,  that's  your 
testimony,  that's  your  sworn  testimony. 

My  question  is',  did  you  know  whether  or  not  the  investigators  were 
given  instructions  by  anyone.  Whether  you  remember  who  the  person 
was  that  gave  the  instructions  or  not?  Did  you  learn  whether  or  not 
the  investigators  were  given  instructions  not  to  ask  any  followup 
questions? 

Mr.  Stout.  Well,  I  don't  recall  that.  I  mean  we've  talked  about  it 
with  Mr.  Alterman,  but  I  have  no  recollection  of  that ;  and  I  do  know 
that  the  instructions  on  the  questionnaire  were  given  by  Mr.  Alter- 
man. I  think  I've  mentioned  that  before  that  Mr.  Hadlock  told  me  that. 

]Mr.  Bakes.  That's  correct.  So,  you  don't  recall  whether  or  not  you 
knew  they  were  instructed  in  1973  not  to  ask  followup  questions. 

Mr.  Stout.  No  ;  I  don't  recall  that,  no. 

Mr.  Bakes.  Now,  you  did  say  earlier  that  in  your  opinion  such  in- 
structions woud  be  contrary  to  the  way  that  you  would  ordinarily  do 
business  as  your  role  as  chief  investigator,  if  I  might  use  that  term. 

Mr.  Stout.  Yes. 

Mr.  Bakes.  So,  is  it  fair  to  say,  or  is  it  not  fair  to  say,  that  if  you 
had  been  aware  of  that  instruction  at  that  time  you  would  have,  as 
you  said  earlier,  you  would  have  disagreed  with  it.  Is  that  correct? 
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Mr.  Stout.  Yes;  I  would  take  exception  to  it  now  and  I  certainly 
would  have  then, 

Mr.  Bakes.  In  what  manner  would  you  have  taken  exception  to  it  ? 
Would  you  have  gone  to  your  superior  ? 

Mr.  Stout.  Well,  I  don't  know.  I  mean  this  is  hypothetical;  but  I 
would  think  that  I  would  have  gone  to  Mr.  Hadlock  and  just  said,  you 
know,  I  understand  that  these  are  the  questions  that  are  going  to  be 
asked,  but  if  we  have  occasion  to  ask  any  followup  questions  to  clarify 
or  to  add  to  the  completeness  of  an  answer,  you  know,  I  feel  that  we 
should  be  permitted  to  do  that. 

Mr.  Bakes.  Do  you  recall  ever  discussing  with  Mr.  Hadlock  the 
question  of  whether  the  investigators  were  to  be  allowed  to  ask  fol- 
lowup questions  or  not  to  be  allowed  to  ask  followup  questions  ? 
Mr.  Stout.  No  ;  I  don't  recall  that. 

Mr.  Bakes.  Is  it  fair  to  say  that  if  it  is  the  kind  of  thing  that  you 
would  have  disagreed  with,  as  you  have  testified  to,  and  if  you  had 
known  about  it  at  that  time,  those  would  have  been  unusual  instruc- 
tions. Is  that  correct  or  is  that  not  correct?  Is  it  the  usual  case  that 
investigators  are  told  not  to  ask  followup  questions  when  they  are 
doing  the  investigation  or  is  it  unusual  for  them  to  be  told  not  to  ask 
followup  questions  when  they  are  doing  an  investigation  ? 

Mr.  Stout.  It  would  be  unusual  because,  as  I  said,  I  can't  recall  I've 
ever  told  investigators  not  to  ask  followup  questions.  There  might  have 
been  occasions  when  they  were  asked  to  stick  to  certain  questions ;  but 
if  the  need  arose  as  to  ask  for  a  followup  clarification,  then  that  has 
always  been  the  practice. 

Mr.  Bakes.  Well,  in  light  of  your  characterization,  is  it  fair  to  say 
that  if  you  actually  did  know  what  the  instructions  were  at  that  time 
and  had  learned  that  your  investigators  had  been  instructed  not  to  ask 
any  followup  questions,  that  that  would  have  been  an  event  that  you 
recollect  ?  Is  that  more  likely  or  less  likely  ? 

Mr.  Stout.  Well,  I  don't  know.  I  mean,  who  can  say  what  you  can 
recall  or  what  you  can't  recall.  Also  I  think  you  have  to  consider  the 
circumstances  that  existed  at  that  time.  So,  it  would  be  pure  conjecture. 
I  don't  know. 

Mr.  Bakes.  So,  it's  possible  that  you  did  know  about  an  instruction 
to  your  investigators  not  to  ask  followup  questions,  but  that  you  just 
don't  recall  whether  you  knew  about  it,  today  as  you  are  sitting  here. 
Is  that  correct  ? 

Mr.  Stout.  Yv'ell,  I  think  I  would  have  to  answer  "yes"  on  that  be- 
cause I  have  no  recollection  of  it,  but  there  is  that  possibility  that  I 
might  have  been  aware  of  it  at  the  time  and  I  can't  recall  it  now. 

Mr.  Bakes.  OK,  fair  enough.  Now,  do  you  recall  whether  your  in- 
vestigators were  instructed  to  ask  questions  only  of  the  chief  executive 
officer  and  the  officer  responsible  for  signing  carrier  financial  reports 
and  not  to  ask  questions  of  other  officers  or  employees  of  these  regu- 
lated airlines  ? 

Mr.  Stout.  Well,  I  think  that  Mr.  Hadlock  told  me  that  it— this  is 

pretty  hard  to  recall,  but  my  recollection  would  be  that 

Mr.  Bakes.  Let's  take  a  break. 
rWhereupon  a  short  recess  was  taken.] 

Mr.  Bakes.  We  just  took  approximately  a  minute  break  because  the 
phone  rang.  Let  me  ask  the  question  again. 
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Now,  were  the  investigators  instructed  to  ask  only  questions  of  the 
chief  executive  officers  and  the  officers  responsible  for  signing  carrier 
financial  records  that  were  reported  to  the  CAB,  and  not  to  inquire 
into  other  employees  and  officers  of  the  airline  corporations  during 
this  investigation,  Mr.  Stout? 

Mr,  Stout.  That's  my  recollection. 

Mr.  Bakes.  The  source  oi  your  recollection  would  be  what? 

Mr.  Stout.  I  believe  Mr.  Hadlock  said  that  we  would  talk  to  the 
chief  executive  officer. 

Mr.  Bakes.  Now,  were  the  investigators  instructed  to  complete  their 
assignment  within  a  week,  or  a  short  period  of  time 

Mr.  Stout.  Excuse  me,  before  that  question  I  don't  know  that  there 
was  any  negative  instructions  here  not  to  talk  to  anyone  else.  I  think 
my  recollection,  the  way  that  it  was  put,  is  that  we  would  contact  the 
chief  executive  officer;  and  I  think  the  results  of  these  investigations 
showed  that  other  officers  were  interviewed.  It  wasn't  confined  to  the 
chief  executive  officer.  In  many  cases  we  talked  to  a  number  of  officers. 

Mr.  Bakes.  Your  recollection  is  that  the  investigators  were  not  told 
not  to  question  other  employees  or  officers  of  airline  corporations  in 
addition  to  the  chief  executive  officer  and  the  officer  responsible  for 
signing  financial  statements  reported  to  the  CAB. 

Mr.  Stout.  Yes ;  that's  my  recollection  that  we  were  asked,  I  believe 
it  was  Mr.  Hadlock,  to  contact  the  chief  executive  officer.  Now,  I  don't 
recall  that  he  said  don't  talk  to  anyone  else. 

Mr.  Bakes.  Now,  were  the  investigators  instructed  to  complete  their 
assignment  within  1  week,  or  within  a  short  period  of  time,  or  within 
a  definite  period  of  time,  or  a  fixed  period  of  time  as  you  recall? 

Mr.  Stout.  "Well,  we  were  really  making  a  strenuous  effort  to  conduct 
this  investigation  in  a  week's  time.  Aside  from  expediting  the  inquiry 
there  were  other  factors  involved.  I  mean  if  you  are  familiar  with  the 
investigations,  and  the  limitations,  tlie  travel  and  cost  we  tried  to  make 
the  most  out  of  our  facilities. 

For  example  we  would  schedule  an  investigator  say  to  go  into  Oak- 
land to  at  that  time  on  that  same  schedule  cover  the  investigation  of  the 
four  carriers  in  the  Oakland  area.  The  same  thing  with  Miami  and  the 
three  carriers  there.  So,  that  was  all  part  of  the  pattern. 

Mr.  Bakes.  Fine,  but  let  me  repeat  tlie  question.  "Were  the  investi- 
gators instructed  to  complete  their  assignment  within  a  week',  or  a  short 
period  of  time,  or  a  fixed  period  of  time  ? 

Mr.  Stout.  Well,  I  think  that — I  mean  I  don't  know  if  I  can  answer 
that. 

Mr.  Bakes.  "Well,  the  answer  is  either  a  "yes,"  or  a  "no,"  or  "I  don't 
recall,"  and  you  can  explain  your  answer  anyway  you  want. 

y\r.  Stout.  "Well,  I  woulrl  sav  "ves."  We  tried  to  complete  this  in  a 

week's  time,  but  the  schedule  had  been  drawn  up 

Mr.  Bakes.  By  who? 

Mr.  Stout.  Well,  I  contacted  a  lot  of  the  chief  executives,  and 

Mr.  Bakes.  But  who  told  you  that  the  investigation  was  to  be  com- 
pleted if  possible  in  1  week?  Was  that  your  decision? 

Mr.  Stout.  Well,  I  don't  know.  I  don't  recall  whose  decision  it  was. 
I  talked  to  Mr.  Hadlock  about  it.  I  knew  we  wanted  to  expedite  this 
investiofation  and 
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Mr.  Bakes.  Did  he  tell  you  that,  that  you  were  to  expedite  the 
investigation  ? 

Mr.  Stout.  Well,  I  don't  know  whether  that  was  his  exact  term. 

Mr.  Bakes.  Not  his  exact  words,  but  in  substance  or  form  did  he 
communicate  to  you  the  impression,  or  the  instruction,  or  the  direction 
that  the  investigation  was  to  be  expedited  or  completed  within  a  short 
period  of  time  ? 

Mr.  Stout.  Well,  that  was — yes.  That  was  my  understanding  that 
we  were  to  try  to  do  this  as  soon  as  we  could  and 

Mr.  Bakes.  And  you  gained  that  understanding  from  Mr.  Hadlock, 
is  that  correct  ? 

Mr.  Stout.  That's  my  recollection ;  and  the  way  we  set  this  up  in  the 
schedule  I  think  we  did  most  of  the  carriers  within  a  week's  time. 

Mr.  Bakes.  Now,  were  there  any  other  instructions  that  you  haven't 
already  testified  to,  that  you  recall,  that  the  investigators  were  given 
with  regard  to  how  they  should  conduct  this  investigation  ? 

Mr.  Stout.  Well,  there  again  going  back,  you  know,  it's  pretty  hard 
to  recall  these  details,  but  I  believe  that  it  was  Mr.  Hadlock  who  said 
that  we  should  put  an  auditor  on  the  team  so  that  we'll  have  an 
expert  there  to  examine  any  pertinent  records,  and  that,  of  course, 
would  be  in  addition  to  the  investigator  who  would  be  working  with 
the  auditor;  and  I  don't  know  if  there  is  anything  else  that  I  can 
recall. 

Mr.  Bakes.  OK,  fair  enough.  Now,  just  so  that  this  is  clear  as  you 
sit  there  now,  the  basis  for  your  recollection  as  to  what  instructions 
were  given  to  the  investigators  is  a  conversation  that  you  recall  having 
with  Mr.  Hadlock.  Is  that  correct  ? 

Mr.  Stout.  No  ;  it's  not  that.  I  put  it  on  this  basis  that  my  recol- 
lection is  that  it  would  probably  have  been  Mr.  Hadlock  that,  you 
know,  set  this  up  and  that  he  would  haVe  been  the  one  that  I  would 
receive  my  instructions  from. 

Mr.  Bakes.  And  you  don't  recall  being  present  when  Mr.  Alterman 
gavp  the  instructions  to  the  investigators, 

Mr,  Stout.  No  ;  I  don't. 

Mr.  Bakes.  But  you  were  aware  that  Mr.  Alterman  was  the  person 
that  was  designated  to  give  the  instructions  to  the  investigators. 

Mr.  Stout.  Yes;  I  believe  it  was  Mr.  Hadlock  that  told  me  that. 

Mr.  Bakes.  OK,  I  think  you've  touched  on  this  a  little  bit  earlier, 
but  let  me  ask  this.  Before  the  investigators  actually  began  their  ques- 
tioning of  the  corporate  officers,  Avho  contacted  the  chief  executive  offi- 
cer of  the  corporations  to  inform  them  that  there  was  to  be  investi- 
gators that  would  be  coming  to  their  office  ? 

Mr.  Stout.  I  believe  I  did  in  a  number  of  cases. 

Mr.  Bakes.  To  Avhat  degree  did  you  inform  these  chief  executive 
officers  the  nature  of  the  investigation  or  the  purpose  of  the  investi- 
gation ? 

INIr.  Stout.  Well,  I  think  it  was  just  a  general  reference  there,  and 
the  main  objective  was  to  tr}^  to  line  up  the  chief  executives  in  the 
same  areas  so  that  we  could  cover  this  at  the  same  time.  In  other  words 
I  mentioned  like  in  Oakland  so  we  would  be  able  to  contact  every 
chief  executive  of  the  four  carriers  on  that  same  trip. 

Mr.  Bakes.  Did  you  do  all  of  the  contacting  of  the  chief  executives, 
or  some,  or 
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Mr.  Stout.  I  don't  remember.  I  did  a  number  of  them. 

Mr.  Baki':s.  What  are  some  of  the  ones  that  you  did  ?  You  actually 
talked  to  the  chief  executive  in  many  cases ;  is  that  correct? 

Mr.  Stout.  Yes ;  that's  right. 

Mr.  Bakes.  And  who  were  some  of  the  chief  executives  that  you 
talked  to,  or  which  airlines,  or  both? 

Mr.  Stout.  I  don't  know.  It's  pretty  hard  to  remember  that.  One 
thing  that  I  did  remember  that  in  this  Oakland  area  that  I  mentioned 
I  tried  to  contact  the  chief  executive  of  World  Airways  and  couldn't 
reach  him. 

Mr.  Bakes.  Is  that  Mr.  Daly  ? 

Mr.  Stout.  Yes ;  and  I  arranged  it  through  his  attorney  here. 

Mr.  Bakes.  Who  was  the  attorney  you  mentioned  ? 

Mr.  Stout.  Jerrold  Scoutt. 

Mr.  Bakes.  OK,  other  than  Mr.  Scoutt  and  Mr.  Daly  what  other 
executives 

Mr.  Stout.  And  I  think  in  Hughes  Air  West  I  talked  to  their  vice 
president  and  made  the  arrangements  through  him. 

Mr.  Bakes.  What's  his  name  ? 

Mr.  Stout,  I  know  his  first  name. 

Mr.  Bakes.  What's  his  first  name  ? 

Mr.  Stout.  Dick,  Richard. 

Mr.  Bakes.  Any  others  that  you  could  recall  ? 

Mr.  Stout.  No';  I  can't.  I  know  I  called  a  few  of  them,  but 

Mr.  Bakes.  OK. 

Now,  were  there  many  instances  in  which  you  read  the  questions 
to  be  asked  or  is 


Mr.  Stout.  Excuse  me,  let  me 

Mr.  Bakes.  Sure. 

Mr.  Stout.  I  am  trying  to  be  as  helpful  as  I  can.  I  do  remember 
calling  Saturn  Airways,  and  the  chief  executive  was  out  of  the  coun- 
try ;  and  I  made  arrangements  with  one  of  their  vice  presidents.  I  can't 
remember  his  name. 

INIr.  Bakes.  Now,  were  there  any  instances  when  you  made  these 
arrangements  in  which  you  read  the  questions  to  be  asked,  or  sum- 
marize the  questions  to  be  asked  for  any  of  the  airline  offices  you  were 
contacting? 

]Mr.  Stout.  I  don't  recall ;  no. 

Mv.  Bakes.  Did  you  tell  them  that  the  investigation  related  to  cam- 
paign contributions? 

^Ir.  Stout.  I  believe  that  I  said  that  generally,  but  I  didn't  go  into 

any  detail.  . 

Mr.  Bakes.  Now,  after  investigators  would  complete  their  question- 
ing of  airline  officials,  was  the  procedure  that  they  would  prepare 
certain  reports  or  forms  summarizing  or  saying  what  the  answers 
were  and  what  the  investigation  was  like  ?  What  did  the  investigators 
do  after  they  completed  this?  Did  they  prepare  any  reports,  or  forms, 
or , 

Mr.  Stout.  I  believe  the  results  were  submitted  on  this  483  together 
with  the  completed  questionnaire.  •     •     u  i. 

Mr.  Bakes.  Now,  the  483  reports  is  a  CAB  form  I  take  it,  is  that 
right? 

Mr.  Stout.  Right. 
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Mr.  Bakes.  Designated  by  the  number  483  ? 

Mr.  Stout.  Yes,  sir,  it  is  a  form  number. 

Mr.  Bakes.  Now,  were  you  the  official  to  whom  the  investigators 
would  transmit  their  483  reports  upon  completion  of  them? 

Mr.  Stout.  I  believe  most  of  those  came  to  me.  There  might  have 
been  a  few  when  I  was  out  of  the  office  on  leave  the  second  week  in 
August,  and  I've  checked  that.  That  is  the  reason  that  I  recall  it  and 
some  of  them  may  have  come  in  to  Mr.  Rickey,  but  I  am  not  sure.  I 
would  say  most  of  them  came  in  to  me. 

Mr.  Bakes.  So,  you  would  have  reviewed  most  if  not  all  of  these 
483  reports  or  any  additional  material  that  the  investigators  submitted. 
Is  that  correct  ? 

Mr.  Stout.  Yes,  I  should  have  read  most  of  them. 

Mr.  Bakes.  Now,  as  you  said  earlier,  I  mean  you  reviewed  the  testi- 
mony of  the  other  witnesses,  and  I  think  it's  fair  to  say  that  several 
witnesses  have  characterized  some  of  the  investigations  of  individual 
carriers  as  incomplete,  some  have  said  "superficial,"  or  words  to  that 
affect.  Some  of  the  reasons  given  is  that,  the  witnesses  said,  partly 
some  of  the  carriers  refused  to  answer  some  of  the  questions  or  gave 
unresponsive  answers  in  isolated  cases.  In  one  case,  one  carrier  accord- 
ing to  the  testimony  put  in  the  word  "Federal"  or  limited  the  question 
to  the  word  "Federal"  contributions  when  the  question  itself  didn't 
have  the  word  "Federal"  in  it,  and  then  refused  to  answer  the  ques- 
tion after  they  limited  it  to  Federal.  This  is  what  other  people  have 
testified  to  and  you  have  reviewed  those  transcripts. 

Now,  in  1973  when  you  reviewed  these  483  reports  and  the  other 
material  did  you  notice  that  some  of  the  answers  to  questions  were  not 
provided,  or  that  some  answers  were  not  responsive  ? 

Mr.  Stout.  Well,  going  back  to  that  "superficial" 

Mr.  Bakes.  Well,  I  am  not  asking  you  to  adopt  that  characteriza- 
tion, Mr.  Stout.  I  am  just  trying  to  summarize  as  best  I  can  what  has 
been  a  considerable  amount  of  testimony  by  other  witnesses. 

Mr.  Stout.  Well,  did  any  of  the  investigators  say  that  they 

Mr.  Bakes.  Well,  we  can  go  through  the  record.  You've  had  the  rec- 
ords for  over  a  week  now. 

Mr.  Stout.  I've  read  the  record  and  I  didn't 

Mr.  Bakes.  I  believe  Mr.  Rickey  characterized  it  as  superficial. 

Mr.  Stout.  No;  his  characterization  was  with  respect  to  the — what 
you  say  was  a  prohibition  against  answers  to  followup  questions. 

Mr.  Bakes.  I  don't  want  to  get  into  a  fight  with  you  on  character- 
izing. 

Mr.  Stout.  No.  If  it's  not  important  to  you 

Mr.  Bakes.  Well,  we  can  take  out  the  word  "superficial."  Did  I  give 
you  a  fair  or  an  unfair  characterization  of  some  of  the  testimony  of 
some  of  the  witnesses  with  regard  to  some  of  the  carriers  that  were 
questioned  or  not? 

Mr.  Stout.  I  recall  that  some  carriers  did  not  give  us  the  complete 
information  on  personal  contributions;  and  I  think  in  one  occasion 
they  objected  that  it  was  an  invasion  of  privacy,  and  I  think  in  other 
cases  I've  seen  the  results  of  the  investigation.  That's  why  I  am 
familiar  with  some  of  these  now. 

Mr.  Bakes.  Have  you  reviewed  them  since  the  last  time  we've  talked  ? 


2433 


Mr.  Stout.  Yes,  I  looked- 


Mr.  Bakes.  When  did  you  review  those? 

Mr.  Stout.  Oh,  I  looked  at  it  within  the  past  week. 

Mr.  Bakes.  Where  was  that  ? 

Mr.  Stout.  Here. 

Mr.  Bakes.  And  who  brought  those  files  to  your  home  ? 

Mr.  Stout.  It  wasn't  a  file.  It  was  a  copy  of  this  summary  that  I 
read  about  in  the  transcript ;  and  I  asked  for  a  copy  of  it. 

Mr.  Bakes.  Now 

Mr.  Stout.  And  I  know  that  in  some  cases  that  the  officials  would 
not  give  us  the  amount  of  the  contribution  and  they  did  complain,  as 
I  said,  there  was  an  invasion  of  privacy. 

Mr.  Bakes.  That's  what  you  recall  now.  Now,  back  in  1973  when 
you  reviewed  the  reports  do  you  recall  that  you  noticed  the  fact  that 
in  some  of  the  instances  the  carriers  did  not  give  you  the  amounts 
and  did  not  answer  the  question  with  regard  to  personal  contributions  ? 

Mr.  Stout.  I've  got  a  general  recollection  that  that  did  happen  in  a 
few  cases. 

Mr.  Bakes.  Well,  after  you  saw  that  or  noticed  that,  were  you  satis- 
fied or  dissatisfied  with  the  scope  of  the  investigation,  or  the  responsive- 
ness or  unresponsiveness  of  some  of  the  answers? 

Mr.  Stout.  Well,  I'd  like  to  have  had  a  complete  answer,  but  as  you 
may  know  we  did  not  have  authority  to  compel  carriers  to  give  us  this 
information. 

Mr.  Bakes.  What  was  your  basis  for  that  ?  Are  you  a  lawyer,  Mr. 
Stout  ? 

Mr.  Stout.  No,  I  am  not  a  lawyer  and  I  am  not  speaking  as  a  lawyer. 

Mr.  Bakes.  What  is  your  basis  for  making  that  statement  ? 

Mr.  Stout.  The  basis  is  section  407  of  the  act,  and  I  am  speaking  here 
as  from  the  standpoint  of  investigative  experience. 

Under  that  section  we  have  the  authority  to  examine  records  and 
facilities  of  the  air  carrier,  but  there  is  nothing  in  my  opinion,  of  my 
understanding  that  gives  us  the  right  under  that  section  to  compel  an 
individual  in  a  carrier  to  give  us  information. 

Mr.  Bakes.  Well,  as  I  understand  it,  and  I  don't  want  to  get  into  a 
legal  debate,  I  am  saying  what  others  have  said ;  but  as  I  understand 
it,  there  are  other  provisions  of  the  act  and  other  methods  that  may 
or  may  not  be  sufficient  to  give  the  Board  authority  to  seek  answers  to 
specific  questions  of  the  sort  that  some  of  the  carriers  didn't  answer 
in  this  investigation.  Specifically  there  is  part  305  which,  I  take  it, 
generally  is  like  a  grand  jury  proceeding.  It  consists  of  nonpublic 
hearings  before  the  Board  and  questions  can  be  asked  under  oath. 

Now,  I  don't  know  the  answer  to  the  question  whether  or  not  the 
Board  has  authoritv  to  seek  that  information.  I'm  not  an  aviation 
lawyer  and  I  don't  know  the  answer  to  that  question,  but  let  me  ask 
you  this,  since  you  apparently  had  an  opinion  at  that  itme.  Did  you 
ever  seek  or  obtain  any  advice,  or  guidance,  or  anything  of  that  sort 
from  anvone  in  the  Directors  office  or  the  Leral  Division  as  to  whether 
you  had  the  authority  to  compel  answers  to  these  questions  or  did  you 
not  seek  that  advice. 

Mr.  Stot't.  This  summary  was  given  to  the  Director  and  also  to  Mr. 
Weldon  who  I  believe  was  then  Acting  Deputy  Director. 
Mr.  Bakes.  Let  me  ask  you  again. 
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Did  you  ever  seek,  or  obtain  any  advice,  or  guidance,  or  anything 
of  that  sort  from  anyone  in  the  Legal  Division,  or  the  Director's  Office, 
or  anyone  else  to  get  a  legal  opinion  as  to  whether  or  not  the  Board  had 
authority  to  compel  answers  to  the  questions  that  were  not  answered  in 
that  questionnaire  ? 

Mr.  Stout.  Well,  I  think  in  effect  that  was  what  was  done  when  the 
results  were  submitted  to  the  Acting  Deputy  Director  and  the  Direc- 
tor because  it  was  clearly  stated  what  the  results  were. 

Mr.  Bakes.  It  was  stated  what  the  results  were  because  he  had  a  copy 
of  the  483  and  he  had  a  copy  of  the  questionnaire  so  he  could  read  that. 
Is  that  correct  ? 

Mr.  Stout.  Well 

Mr.  Bakes.  My  question  is  different  though,  Mr.  Stout.  Let  me  see 
if  you  can  answer  this  question.  Did  you  ever  seek  or  obtain  any  advice, 
or  guidance,  or  anything  of  that  sort,  or  any  legal  opinion  from  any- 
one in  the  Director's  Office,  or  the  Le^-al  Division  as  to  whether  or 
not  the  Board  had  authority  to  compel  answers  to  some  of  the  ques- 
tions that  you  did  not  receive  answers  to  ?  Did  you  or  did  you  not  ? 

Mr.  Stout.  I  don't  think  I  did  on  this  occasion.  I  think  it  had  come 
up  before  when  we  had  a  carrier  refuse  to  let  it's  employees  and  offi- 
cials give  us  information  unless  an  attorney  were  present,  but  it  wasn't 
exactly  the  same  situation  really. 

Mr.  Bakes.  So,  the  answer  to  my  question  is  "No."  Is  that  correct  ? 
Mr.  Stout.  I  didn't  seek —  No,  I  mean  other  than  to  submit  these 
results  which  set  out  this  problem. 
Mr.  Bakes.  Did  you  write  a  memo  setting  out  this  problem  ? 
Mr.  Stout.  No,  it  was  in  the  results,  the  summary  results  that  were 
submitted  to  the  Acting  Director  and  the  Director. 

Mr.  Bakes.  You  mean  the  answers  to  the  questions  and  the  results 
of  the  survey. 

Mr.  Stout.  Well,  it  says  that  the  officials  would  not  submit  certain 
information  as  to  personal  contributions. 

Mr.  Bakes.  So,  the  answer  to  my  question  then,  the  direct  question 
that  I  asked  you  is  "No." 

Mr.  Stout.  No.  I  didn't  ask  for  a  legal  opinion. 

Mr.  Bakes.  Well,  did  you  ever  seek  to  obtain  an  opinion  or  a  legal 
recommendation  as  to  whether  or  not  corporate  contributions  to  the 
State,  as  opposed  to  Federal,  campaigns  did  or  did  not  violate  the 
Board  rules  ? 

Mr.  Stout.  Well,  I  think  the  question  is  the  reporting,  and  regard- 
less of  who  the  donee  was,  there  is  a  requirement  as  to  reporting  in 
certain  schedules. 

Mr.  Bakes.  Now,  did  you  ever  seek  to  obtain  an  opinion  or  legal  rec- 
ommendation as  to  whether  corporate  contributions  to  State  as  op- 
posed to  Federal  campaigns  did  or  did  not  violate  Board  reporting 
rules  ? 

Mr.  Stout.  Well,  I  don't  think  it  had  reached  the  stage  for  a  legal 
opinion.  I  think  that  the  question  did  come  up  in  the  case  of  one  car- 
rier. There  was  a  question  as  to  whether  there  was  an  irregularity  of 
the  reporting  requirements. 

Mr.  Bakes.  As  I  recall  that  particular  carrier  claimed  it  was  a  State 
contribution  and,  on  legal  grounds,  that  it  didn't  come  within  the 
Board's  reporting  rules. 
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Mr.  Stout.  That's  right.  I  guess  that's  what  gave  rise  to  your  ques- 
tion. That  is  why  I  am  going  down  this  line. 

Mr.  Bakes.  And  the  investigator  that  handled  it  noted  either  on  his 
483  report,  or  the  questionnaire,  or  the  report  that  he  submitted  with 
that,  that  there  is  a  question  and  we  should  get  a  legal  opinion. 

Mr.  Stout.  Legal  opinion,  but 

Mr.  Bakes.  Did  you  ever  seek  that  legal  opinion  ? 

Mr.  Stout.  No.  I  don't  think  it  had  reached  the  stage  where  it  re- 
quired a  legal  opinion. 

Mr.  Bakes.  Why  is  that  ? 

Mr.  Stout.  Because  it  was  a  question  as  to  the  compliance  with  the 
reporting  requirements,  and  that  problem  was  referred  to  my  assistant 
who  is  a  certified  public  accountant  and  had  formerly  been  with  the 
Bureau  of  Accounts  and  Statistics. 

Mr,  Bakes.  Who  was  that  ? 

Mr.  Stout.  Glenn  Weinhoff. 

Mr.  Bakes.  And  when  was  it  referred  to  him  ? 

Mr.  Stout.  I  couldn't  tell  you  the  date. 

Mr.  Bakes.  Not  the  exact  date,  but  approximately  when,  Mr.  Stout. 

Mr.  Stout.  Oh,  I  would  say  during  that  period.  That  is  about  all  I 
can  say. 

Mr.  Bakes.  You  mean  about  August  of  1973  it  was  referred  to  him  ? 

Mr.  Stout.  Well,  I  don't  know  when  it  was  referred  to  him.  I  would 
say  sometime  during  that  period. 

Mr.  Bakes'.  Wliich  period  ? 

Mr.  Stout.  After  the  investigation  had  been  completed  and  we  were 
aware  of  this  type  of  problem. 

Mr.  Bakes.  And  you  referred  it  to  him  ? 

Mr.  Stout.  Yes,' and  he  in  turn  contacted  the  Bureau  of  Accounts 
and  Statistics ;  and  I  think  you  should  understand  that  these  reporting 
requirements,  these  regulations  are  written  by  the  experts  of  the  Bu- 
reau of  Accounts  and  Statistics.  They  make  interpretations  as  to  ques- 
tions of  this  type.  I  think  it  was  resolved  by  the  Bureau  of  Accounts 
and  Statistics.  Mr.  Weinhoff  could  give  you  more  detail  on  it.  He's 

Mr.  Bakes.  It's  your  recollection  that  when  this  report  came  back 
from  your  investigator  or  shortly  thereafter  that  this  question  arose 
with  regard  tp  this  particular  carrier,  that  you  referred  that  to  Mr. 
Weinhoff.  Is  that  correct  ? 

Mr.  Stout.  Well,  as  I  say  I  don't  recall  the  specifics  of  it,  but  I 
remember  talking  to  him  about  this,  and  he  in  turn  was  talking  to 
someone  in  the  Bureau  of  Accounts  and  Statistics;  and  just  what  the 
ultimate  resolution  of  it  was  I  don't  remember,  but  it  was  resolved. 

Mr.  Bakes.  I  take  it  that  you  did  not  refer  it  for  a  legal  opinion 
within  the  Bureau  of  Enforcement  ? 

Mr.  Stout.  No. 

Mr.  Bakes.  Or  for  enforcement  action  within  the  Bureau  of 
Enforcement  ? 

Mr.  Stout.  Not  at  that  point,  no. 

Mr.  Bakes.  Now,  after  the  questionnaires  were  completed  and  the 
investigators  handed  in  their  reports  did  you  prepare  a  draft  memo- 
randum from  Mr.  O'Melia  to  send  to  Chairman  Timm  regarding  the 
results  of  the  survey  ? 

Mr.  Stout.  Yes. 
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Mr.  Bakes.  I  think  you  have  a  copy  of  that  right  there,  Mr.  Stout. 
That's  the  August  8  memorandum.  Do  you  have  that  ?   • 

Mr.  Stout.  Yes,  I  do. 

Mr.  Bakes.  Now,  that's  a  memorandum  of  August  8,  1973,  to  the 
Chairman  from  the  Director  of  Bureau  of  Enforcement,  subject :  "In- 
dustrywide survey  regarding  political  contributions  by  air  carriers." 

Would  you  read  through  that  memorandum,  Mr.  Stout,  silently  to 
yourself  and  see  if  you  can  identify  that  as  the  memorandum  or  the 
final  copy  of  the  memorandum  that  you  prepared. 

[Pause.] 

Mr.  Stout.  Yes ;  it  is. 

Mr.  Bakes.  You  have  read  through  that  ? 

Mr.  Stout.  Yes. 

Mr.  Bakes.  And  you  identify  that  as  the  memorandum  I  asked  you 
about ;  is  that  correct,  or  a  copy  of  it  ? 

Mr.  Stout.  Right. 

Mr.  Bakes.  Now,  you'll  notice  that  paragraph  2  of  the  first  page 
of  that  memorandum  in  part  says,  "The  Chairman's  office  on  July  25, 
1973,  asked  the  Bureau  to  conduct  an  industrywide  survey  through 
interviews  with  chief  carrier  executives,"  and  it  goes  on.  Now,  you 
prepared  this  memorandum.  My  question  is  this :  What  was  the  source 
of  your  knowledge  at  that  time  that  the  Chairman  on  July  25  had 
asked  the  Bureau  to  conduct  a  survey  by  questioning  chief  carrier 
executives  ? 

Mr.  Stout.  I  don't  remember  unless  it  was  from  Mr.  Hadlock. 

Mr.  Bakes.  Well,  apart  from  who  you  learned  it  from,  do  you  recall 
knowing  that  the  chairman  had  in  fact  requested  this  survey  and  had 
requested  it  to  be  done  by  interviews  with  chief  carrier  executives? 

Mr.  Stout.  Well,  reading  this  refreshes  my  recollection  of  that; 
yes.  I  didn't  before  recall  that. 

Mr.  Bakes.  Is  this  the  first  time  you  read  this  memorandum  ? 

Mr.  Stout.  No  ;  as  I  said  I  read  it  about  a  week  ago. 

Mr.  Bakes.  So,  is  it  correct  to  say  that  you  did  know  at  that  time  in 
1973  that  the  Chairman's  office  had  asked  the  Bureau  to  conduct  a 
survey  of  chief  executive  officers. 

Mr.  Stout.  Well,  reading  this  specific  paragraph  I  would  say  that 
yes ;  that  is  correct. 

Mr.  Bakes.  And  is  it  your  best  recollection  that  you  learned  that 
fact  from  Mr.  Hadlock  or  is  that  not  your  recollection  ? 

Mr.  Stout.  My  recollection  would  be  that  I  learned  if  from 
Mr.  Hadlock ;  yes. 

Mr.  Bakes.  Now,  you  also  have  another  memorandum  there  before 
you,  and  that's  a  memorandum  from  Chairman  Timm  to  Mr.  O'Melia 
dated  August  10,  1973,  which  is  in  response  to  the  August  8  memo  you 
drafted  for  Mr.  O'Melia  to  send  to  Mr.  Timm.  Would  you  look  at  that, 
please. 

[Pause.] 

Mr.  Stout.  All  right. 

Mr.  Bakes.  Now,  did  you  ever  see  that  memorandum  before  ? 

Mr.  Stout.  I  think  I  have.  Of  course  I  read  about  it  in  the  trans- 
cript. I  believe  I  did,  but  I  don't  recall  it  in  detail. 

Mr.  Bakes.  Now,  in  that  memo  it  says  in  the  last  paragraph,  and  I 
quote,  "Further,  I  see  no  reason  for  the  Bureau  not  to  begin  now  to 
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develop  it's  own  enforcement  plan  regarding  any  violations  of  Board 
regulations  discovered  in  this  survey." 

Now,  what's  your  recollection,  Mr.  Stout,  as  to  what,  if  any,  enforce- 
ment plans  were  developed  at  that  time  and  after  that  memorandum 
was  sent  regarding  violations  discovered  in  the  survey  ? 

Mr.  Stout.  I  can  only  speak  of  the  investigation  end  of  it,  that  there 
Avere  three  carriers  there.  Let's  see,  the  one  that  had  made  an  illegal 
contribution  that  was  reported.  There  was  no  reporting  violation,  and 
then  the  other  two  that  is  a  matter  of  public  information.  American 
and  Braniff,  we  had  further  investigation  on  those,  and  also  we  were 
expecting  to  do  investigations  on  any  leads  that  were  sent  to  us  by  the 
Special  Prosecutor's  Office  or  any  information  that  was  picked  up 
otherwise. 

Mr.  Bakes.  Now,  in  terms  apart  from  an  investigation,  but  in  terms 
of  enforcement  plans,  after  the  receipt  of  this  memo  while  Mr.  O'Melia 
was  still  Chairman,  do  you  know  or  you  might  know,  but  do  you  know 
of  any  enforcement  plans  that  were  developed  at  that  time  regarding 
the  violations  of  Board  rules  that  were  discovered  in  the  survey? 

Mr.  Stout.  Well,  you  said  Mr.  O'Melia  was  Chairman. 

Mr.  Bakes.  Excuse  me,  let  me  rephrase  that.  I  meant  Director.  He 
was  the  Director  of  the  Bureau  of  Enforcement. 

What  enforcement  plans  did  you  know  of  at  that  time?  What  en- 
forcement plans  were  developed  while  Mr.  O'Melia  was  still  Director 
of  the  Bureau  of  Enforcement  regarding  any  violations  that  had  been 
discovered  in  the  survey  ? 

Mr.  Stout.  Well,  I  don't  think  it  had  reached  that  stage  because 
as  I  said  we  still  had  further  investigations  to  do  on  what  we  thought 
were  the  best  cases,  and  we  did  do  extensive  investigations  on  them. 

Mr.  Bakes.  So,  at  that  time  you  don't  know  of  any  enforcement 
plans  except  you  do  know  there  were  further  investigations  with 
regard  to  American  and  Braniff. 

Mr.  Stout.  Right,  and  also  there  was  an  audit  of  another  carrier. 

Mr.  Bakes.  Now,  what  further  investigation  was  done  with  regard 
to  American  and  Braniff  between  the  time  of  August — let's  say  August 
10,  1973,  when  this  memo  was  sent — and  November  28,  19y3,  when 
Mr.  Gingery  took  over  as  Director  of  the  Bureau  of  Enforcement? 
What  investigation  was  done  on  American  and  Braniff  during  that 
period  of  time  that  you  recall  ? 

Mr.  Stout.  On  American  and  Braniff  ? 

Mr.  Bakes.  Yes. 

Mr.  Stout.  I  don't  believe  there  was  any  investigation  during  that 
period.  We  had  some  pending  investigations  with  American,  and  that 
the  next  month  we  had 

Mr.  Stout.  You  mean  December  ? 

Mr.  Bakes.  Yes.  I  called  American  and  asked  for  statements  that 
had  been 

Mr.  Bakes.  Promised  to  do- 


Mr.  Stout.  Made  to  the  Special  Prosecutor  and  Senator  Ervin's 
committee ;  and  as  a  result  of  that  American  came  down  to  the  office, 
and  Mr.  Gingery  was  then  Director,  and  American  laid  out  the  whole 
method  of  operation  to  us. 

Mr.  Bakes.  So,  that  was  in  December  1973,  when  these  events  oc- 
curred or  began  to  occur. 
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Mr.  Stout.  That's  right. 

Mr.  Bakes.  So,  from  the  period  between  the  time  that  this  memo 
was  received  in  the  Bureau  of  Enforcement,  that  is  August  10,  1973, 
and  November  28,  1973,  during  that  period  of  time,  there  was  no 
investigation  being  done  with  American  or  Braniff  that  you  are  aware 
of.  Is  that  correct  ? 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  And  it  is  also  correct,  isn't  it,  Mr.  Stout,  that  between  ^ 
that  same  period  of  time,  between  August  10,  1973,  and  November  28,  ' 
1973,  there  was  no  enforcement  action  that  you  are  aware  of  that  was 
taken  or  developed  with  regard  to  American  or  Braniff.  Isn't  that 
correct  ? 

Mr.  Stout.  Yes ;  I  think  the  only  enforcement  action  was  not  taken 
until  March  of  1975. 

Mr.  Bakes.  So,  the  answer  to  my  question  is  "Yes."  Isn't  that  right  ? 

Mr.  Stout.  Yes. 

Mr.  Bakes.  OK,  let  me  ask  you  this,  apart  from  the  carriers  who 
admitted  violations  in  the  survey  itself,  what  followup  investigation 
if  any  was  done  on  other  carriers  who  participated  in  the  survey  that 
you  are  aware  of  ? 

Mr.  Stout.  Well,  we  hadn't  done  any  at  that  time  because  we  didn't 
have  the  leads  and  the  information  to  go  ahead  with  further  investi- 
gation. I  think  just  recently  we've  gotten  some  leads  from  two  other 
carriers  from  the  Special  Prosecutor,  and  they  have  been  or  will  be 
investigated. 

Mr.  Bakes.  Where  did  you  learn  that  ? 

Mr.  Stout.  I  think  someone  in  the  office  told  me. 

Mr.  Bakes.  Who  told  you  that  ? 

Mr.  Stout.  Let's  see,  I  think  I  talked  to —  I  can't  tell  you  for  sure. 
It  would  have  either  been  Mr.  Rickey,  or  Mr.  Hamilton,  or  Mr.  Wein- 
hoff,  I  asked  if  we  had  anything  further,  and  they  said  there  were  a 
couple  of  leads  on  a  couple  carriers  that  had  come  through. 

Mr.  Bakes.  So,  I  guess  it's  fair  to  say  that,  apart  from  the  carriers 
who  admitted  violations  within  the  survey  itself,  there  was  no  follow- 
up  investigation  as  to  other  carriers  who  participated  in  the  survey 
that  you  are  aware  of  between  August  10,  1973,  and  November  28, 
1973.1s  that  correct? 

Mr.  Stout.  Can  we  go  off  the  record  ? 
[Whereupon,  a  short  recess  was  taken.] 

Mr.  Bakes.  We  just  took  a  short  recess  so  that  Mr.  Stout  could 
answer  his  phone.  Let  me  repeat  the  question. 

Is  it  correct  to  say,  Mr.  Stout,  that  there  was  no  followup  investiga- 
tion with  regard  to  air  carriers  who  participated  in  the  survey,  but  who 
had  not  admitted  violations  in  the  survey,  between  the  period  of  Au- 
gust 10, 1973,  and  November  28, 1973  ? 

Mr.  Stout.  Yes;  that's  correct.  I  mean  without  having  any  leads 
or  information  for  a  further  investigation  we  didn't  make  any  during 
that  period. 

Mr.  Bakes.  That  also  means  that  there  was  no  attempt,  that  you 
are  aware  of,  to  obtain  answers  to  some  of  the  questions  that  some  of 
the  carriers  had  refused  to  answer  in  the  survey  between  August  10, 
1973,  and  November  28,  1973.  Isn't  that  correct?  There  were  no  at- 
tempts made  to  obtain  answers  to  those  questions.  Is  that  right  ? 
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Mr.  Stout.  Answers  you  mean  to  the  questions? 

Mr.  Bakes.  Let  me  repeat  the  question.  I  mean  we  talked  earlier 
and  you  testified  earlier  that  you  generally  recalled  there  were  in- 
stances where  carriers  refused  to  answer  some  questions,  or  did  not 
give  complete  answers,  or  complete  data.  Now,  in  those  instances  or 
any  one  of  those  instances,  there  was  not  attempt  that  you  were  aware 
of  between  August  10,  1973,  and  November  28,  1973,  to  obtain  that 
data,  obtain  those  answers,  or  have  the  carrier  complete  the  answers, 
that  they  had  refused  to  give  earlier.  Isn't  that  correct  ? 

Mr.  Stout.  Well,  I  think  I  would  like  to  make  a  comment  here. 

Mr.  Bakes.  I  wish  you  would,  but  I  wish  you  would  answer  the  ques- 
tion. Is  that  correct  or  is  that  not  correct  ? 

Mr.  Stout.  That  is  correct. 

Mr.  Bakes.  Now,  explain  your  answer  to  the  extent  you  wish  to. 

Mr.  Stout.  I  would  like  to  explain  because  as  I  mentioned  before 
there  was  no  way  at  the  investigative  stage  that  we  can  compel  the 
carriers  to  give  answers,  and  this  information  was  included  in  the 
results  that  Avere  submitted  to  the  Acting  Director  and  the  Director. 

Mr.  Bakes.  Now,  in  July,  or  August,  or  September  of  1973,  were 
you  ever  told  by  anyone  that  there  was  to  be  a  f ollowup  investigation 
on  those  carriers,  those  carriers  that  did  not  admit  violations  within  the 
survey  itself,  or  that  there  was  to  be  a  second  phase  of  the  investigation 
in  addition  to  the  survey  that  the  Bureau  of  Enforcement  was  to 
conduct  ?  Were  you  ever  told  that  or  not  told  that  ? 
.  Mr.  Stout.  No ;  I  don't  recall. 

Mr.  Bakes.  OK,  after  the  completion  of  the  surveys  and  the  memos 
between  Mr.  Timm  and  Mr.  O'Melia,  which  we  have  just  referred  to, 
did  Mr.  O'Melia  ever  tell  you  to  prepare  a  final  report  on  all  of  the 
investigations  regarding  the  political  campaign  contributions? 

Mr.  Stout.  Well,  Mr.  O'Melia  told  me  to  prepare  an  analysis  of  the 
results  of  the  investigation,  wliich  I  did,  and  that  was  attached  to  the 
memo  that  you've  handed  me  here.  It's  addressed  to  the  Chairman  on 
the  date  of  August  8, 1973. 

Mr.  Bakes.  So,  that  was  part  of  the  packet  that  went  to  the  chair- 
man's office  or  in  connection  with  those  two  August  memos  that  we 
have  talked  about  between  Mr.  Timm  and  Mr.  O'Melia.  So,  that  was 
prepared  at  that  period  of  time  before  August  10,  1973,  the  analysis 
that  you  are  talking  about  that  Mr.  O'Melia  asked  you  to  prepare.  Is 
that  around  that  period  of  time  ?  Is  that  what  you  are  referring  to  ? 

Mr.  Stout.  Well,  I  believe  that  analysis  went  with  this  August  8 
memo. 

Mr.  Bakes.  As  a  matter  of  fact,  the  August  8  memo  refers  to  the 
attachment  on  the  last  page. 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  Now,  apart  from  that  analysis  that  was  attached  to  the 
August  8  memo  and  after  the  receipt  of  the  August  10  memo  from  the 
Chairman  to  Mr.  O'Melia,  did  Mr.  O'Melia  ever  tell  you  to  prepare  a 
final  report  or  something  to  that  affect  on  all  the  investigations  relating 
to  political  campaign  contributions  ? 

Mr.  Stout.  I  don't  recall  that.  It  seems  to  me  that  he  said  go  ahead 
with  the  best  cases,  which  we  did,  but  I  don't  recall  any  reference  to  a 
final  report. 
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Mr.  Bakes.  He  said  go  ahead  with  the  best  cases  ? 

Mr.  Stout.  Yes. 

Mr.  Bakes.  What  does  that  mean,  or  what  did  you  understand  that 
to  mean? 

Mr.  Stout.  Well,  I  understood  that  to  mean  that  with  American  and 
Braniff. 

Mr.  Bakes.  In  other  words,  to  continue  the  investigation  of  those. 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  When  did  he  tell  you  that  ? 

Mr.  Stout.  I  don't  remember. 

Mr.  Bakes.  Well,  can  you  give  me  an  approximate  time?  Was  it  in 
August,  September,  October,  November,  in  1973 ;  2  weeks  ago  ?  I  mean, 
you  know,  just 

Mr.  Stout.  I  would  say  between  the — I  can't.  I  have  no  recollection 
as  to  the  date. 

Mr.  Bakes.  Can  you  give  me  a  guess  within  a  period  of  time  ? 

Mr.  Stout.  I  would  guess  it  was  after  it  was  completed,  this  analysis, 
which  was  in  August  1973. 

Mr.  Bakes.  OK.  Well,  did  Mr.  O'Melia  communicate  to  you  in  any 
way  that  he  expected  you  or  wanted  you  to  prepare  or  transmit  to  him  a 
final  report  on  all  of  these  investigations,  other  than  the  analysis  and 
the  memos  that  we've  iust  talked  about?  I  mean,  do  you  recall  that  at 
all? 

Mr.  Stout.  I  don't  recall  that ;  no. 

Mr.  Bakes.  Is  it  possible  that  he  did  ? 

Mr.  Stout.  It's  possible ;  yes. 

Mr.  Bakes.  Was  it  normal  procedure  ?  I  think  Mr.  O'Melia  testified 
to  this,  but  was  it  normal  procedure  that  there  would  be  a  final  report 
that  you  would  transmit  to  him  on  investigations  before  any  par- 
ticular action  was  taken  by  the  Bureau  of  Enforcement  ? 

Mr.  Stout.  Well 

Mr.  Bakes.  That's  in  addition  to  the  483's. 

Mr.  Stout.  I  don't  know  whether,  you  know,  you  would  label  it  a 
final  report  or  supplemental  reports  on  any  further  investigations  that 
were  made ;  but  that  was  done  in  the  case  of  American  and  Braniff. 

Mr.  Bakes.  Well,  was  that  normal  procedure?  Mr.  O'Melia  has  left 
the  impression  that  he  expected  a  final  report,  and  that  it  was  normal 
procedure  that  one  would  be  prepared  on  investigations  or  a  block  of 
investigations  by  you  and  transmitted  to  him  before  he  or  the  Legal 
Division  would  take  action  on  these  investigations. 

Now,  I  am  just  asking  you  in  your  practice  and  in  your  experience 
whether  that  was  normal  procedure  or  was  that  not  normal  procedure  ? 

Mr.  Stout.  Well,  I  suppose  by  the  use  of  the  word  "final"  it  meant 
the  report  on  the  latest  investigation  or  the  last  investigation,  and  that 
would  be  done  and  has  been  done  in  the  case  of  these  two  carriers,  but 
we  didn't  niake  any  further  report  on  the  others  because  we  didn't  do 
rnore  investigation  on  them.  I  mean  that  was  the  extent  of  our  informa- 
tion at  that  time,  and  of  course  awaiting  any  further  investigation 
that  might  be  taken  if  and  when  we  got  leads  from  the  Special 
Prosecutor  or  information  from  any  other  source. 

Mr.  Bakes.  Well,  you're  aware  from  reviewing  the  transcript  that 
Mr.  O'Melia  has  testified  that  he  told  you,  after  the  memo  from  Timm 
was  received  on  August  10,  to  prepare  a  final  report  and  that  that 
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report  was  for  the  Legal  Division.  You  recall  his  testimony  to  that 
effect,  don't  you  ? 

Mr.  Stout.  I  think  I've  read  something  to  that  effect.  I  don't  know  if 
it  could  have  been  a  misunderstanding.  I  don't  know  if 

Mr.  Bakes.  Well,  it  could  have  been,  but  let's  not  have  any  misunder- 
standing and  let  me  read  the  various  passages  in  the  transcript  because 
I  don't  want  there  to  be  any  misunderstanding  where  he  testified  to 
that  affect.  Do  you  have  your  transcript  there,  Mr.  Stout  ? 

Mr.  Stout.  Yes ;  I  think  I  do. 

Mr.  Bakes.  Why  don't  you  pull  it  out  and  look  at  it  in  the  places  that 
I  refer  to.  I  don't  want  there  to  be  a  misunderstanding.  I  am  just  doing 
this  to  refresh  your  recollection. 

Mr.  Stout.  There  isn't  a  misunderstanding  now,  but  there  could 
have  been  a  misunderstanding  then,  I  mean  what  he  meant  and  what  I 
conceived  he  meant  at  that  time. 

Mr.  Bakes.  Well,  I  can't  comment  on  that,  but  you  do  remember  him 
testifying  do  you  not  that  he  told  you,  after  the  memo  from  Mr.  Timm 
was  received,  to  prepare  a  final  report  and  that  that  report  was  for  the 
Legal  Division?  I  mean  you  do  recall  him  testifying  to  that  effect; 
don't  you? 

Mr.  Stout.  Well,  I  would  like  you  to  show  me  that.  I  don't  recall 
that  exactly. 

Mr.  Bakes.  I'll  do  that;  OK.  There  will  be  various  passages.  On 
page  977  of  the  transcript  of  March  21,  1975,  beginning  on  line  8 : 

Mr.  O'Melia.  Well,  when  I  came  back  I  had  Mr.  Stout  draft  a  memorandum  for 
the  Chairman  giving  a  preliminary  review  of  what  the  investigators  found ;  and 
in  that  memorandum  it  said  that  on  the  25th  of  July  the  Chairman's  Office  au- 
thorized an  industrywide  check  or  some  language  of  that  type  in  that  memoran- 
dum. After  the  memo  was  sent  up  then  I  told  Joe  Stout  to  continue  to  get  his 
report  and  that  then  would  go  to  the  Legal  Division. 

Mr.  Stout.  Well,  that  is  not  exactly  what  you  said  before. 

Mr.  Bakes.  Well,  I  said  to  that  effect.  Let  me  continue  with  the 
passages.  Now,  I  am  not  going  to  parse  words  with  you.  I  am  just  re- 
freshing your  recollection  as  to  what  he  testified  to. 

Mr.  Stout.  Well,  let  me  say  that  analysis  did  go  to  the  Legal  Divi- 
sion. I  think  you've  got  testimony  given  by  Mr.  Weldon  that  it  was 
received  by  him. 

Mr.  Bakes.  Well,  Mr.  O'Melia  is  talking  about  after  August  10,  after 
the  summary  was  prepared  by  you,  the  analysis  was  prepared  by  you, 
that  he  instructed  you  to  prepare  a  final  report.  I  mean  this  is  the  testi- 
mony. Let's  just  read  it.  I  don't  want  to  argue  with  you,  Mr.  Stout.  It 
doesn't  serve  any  purpose  because  the  question  is  what  Mr.  O'Melia 
testified  to ;  and  I  am  going  to  ask  you  whether  or  not  his  testimony 
is  correct,  or  incorrect,  whether  you  recall  it  being  correct,  and  just 
what  your  recollection  is.  That's  all. 

Mr.  Stout.  All  right. 

Mr.  Bakes.  OK,  on  page  979  Mr.  O'Melia  says  on  line  15 : 

Oh,  yes,  that  would  be  normal,  surely.  The  investigation  had  been  completed 
and  the  next  step  would  be  to  get  Mr.  Stout's  report  on  all  of  the  cases  and  then 
they  would  go  to  the  Legal  Division. 

On  page  980,  line  13,  excuse  me,  that  may  not  be  correct.  Let  me  get 
to  it.  That's  incorrect. 
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Page  982,  I  believe,  line  23,  starting  at  line  23 : 

Mr.  O'Melia.  Yes ;  I  knew  there  were  unanswered  questions  and  there  needed 
to  be  more  investigations,  more  investigative  work  to  be  done  on  some  of  them. 

Senator  Kennedy.  Did  you  order  any  followup  on  these  investigations? 

Mr.  O'Meua.  Sir,  let  me  just  start  back  here  and  explain  the  procedures. 

Normally  when  an  investigation  is  completed,  or  started  or  any  particular 
phase  as  it  comes  in  Mr.  Stout  would  then  have  the  responsibility  of  completing 
the  report,  completing  the  investigation,  whatever  shape  it  was  in.  Then  it  would 
either  go  to  the  Formal  Division,  of  the  Legal  Division,  or  Informal.  When  it 
would  get  to  the  Formal  Division,  which  would  be  the  step  after  the  Investigative 
Division,  then  the  usual  practice,  Senator,  was  that  the  Formal  Division  would 
then  sit  down  with  Mr.  Stout  and  the  investigators  would  say,  "Look,  we  need 
more  investigation  done  on  this  case,  or  this  case  so  that  we  can  prepare  a  com- 
plaint, a  legal  complaint  that  will  stand  up."  That  was  the  standard  procedure 
all  the  time  that  I  was  there. 

On  page  988  beginning  at  line  17  right  after  referring  to  the  memo 
from  Chairman  Timm  on  August  10,  Mr.  O'Melia  says : 

The  remaining  step  then  was  the  final  report  by  Mr.  Stout,  and  then  the  sending 
back  to  the  Legal  Division  for  the  next  step ;  and  on  that  step  they  could  then 
recommend  to  me  or  to  my  successor  whether  they  felt  it  should  be  in  order  of  the 
Bureau  or  it  should  it  be  a  305  investigation,  or  whether  they  wanted  more  in- 
vestigations. That  is  the  pattern  that  I  have  been  operating  under  for  4  years. 

So,  those  are  the  passages  that  lead  me  to  say,  and  tried  to  sum- 
marize, and  I  tried  to  do  it  accurately,  that  Mr.  O'Melia  testified  to 
the  effect  that  after  the  memo  from  Timm  was  received  he  asked  you, 
expected  of  you,  a  final  report  on  all  these  political  campaign  contri- 
bution investigations,  and  that  eventually  your  report  would  go  to  the 
legal  division.  That  is  how  I  summarized  it. 

Now,  do  you  recall  whether  or  not  that  was  done  in  this  case  ?  Did 
you  prepare  a  final  report  for  Mr.  O'Melia  on  all  of  these  cases  after 
the  August  10  memorandum  from  the  chairman  ? 

Mr.  Stout.  I  didn't  prepare  one  on  all  the  cases  because  we  didn't  do 
other  investigations  on  the  ones  except  those  that  I  mentioned.  "Wlien 
the  investigations  were  completed  and  the  final  report  was  written, 
then  that  would  go  to  the  legal  division ;  but  by  that  I  mean  the  in- 
formal compliance  because  at  that  time  we  had  this  2-unit  legal  divi- 
sion. There  were  formal  proceedings  and  informal  compliance;  and 
the  procedure  was  that  the  investigation  report  would  go  to  the  in- 
formal compliance,  and  then  it  would  be  up  to  that  office  to  decide 
whether  more  investigations  were  made,  whether  informal  compliance 
action  would  be  taken,  or  whether  it  would  be  referred  to  the  formal 
proceedings.  The  investigation  division  didn't  send  the  reports  direct 
to  the  formal  proceedings.  It  would  go  to  the  informal  compliance 
unless  it  was  a  proceeding  already  underway ;  but  we  didn't  make  the 
assignments. 

On  many  occasions  cases  were  referred  up  from  the  informal  com- 
pliance over  to  formal  proceedings. 

I'm  not  trying  to  give  you  an  incomplete  answer.  The  organizational 
setup  at  that  time  was  awkward,  and  it's  since  been  eliminated.  We 
now  liave  the  two  units  combined  into  one  division.  I  think  that  when 
you  talk  about  Legal  Division  you've  got  to  be  clear  as  to  w^hich  part 
of  the  Legal  Division  you  are  talking  about. 

Mr.  Bakes.  Is  it  correct  that  you  do  not  recall  Mr.  O'Melia  telling 
you  after  August  10,  on  or  about  August  10,  1973,  to  prepare  a  final 
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report  for  him  on  all  of  the  investigations  with  regard  to  possible  po- 
litical campaign  contributions  ? 

Mr.  Stout.  I  don't  recall  that.  As  I  said  there  might  have  been  some 
misunderstanding  between  Mr.  O'Melia  and  me  at  that  time  because  in 
my  judgment  we  had  no  further  investigation  on  the  cases  except 
those  that  I  have  mentioned ;  and  of  course  we  went  forward  and  com- 
pleted the  investigations  on  these  two,  American  and  Braniff,  and 
the  reports  did  go  to  the  foiTnal  proceeding  at  the  time  that  the  in- 
vestigations were  completed.  The  organizational  change  had  been 
made  and  it  was  already  the  Legal  Division.  So,  they  went  to  the  Legal 
Division. 

Mr.  Bakes.  OK ;  that's  helpful.  Then  isn't  it  correct  to  say  that  you 
don't  recall  ]Mr.  O'Melia  telling  you  to  prepare  a  final  report  on  all 
of  these  investigations  after  or  on  or  about  August  10,  1973.  Is  that 
correct  or  is  that  not  correct  ? 

Mr.  Stout.  I  don't  recall  that  specifically. 

;Mr.  Bakes.  Do  you  recall  it  generally  ? 

jNIr.  St(3ut.  Well,  I  can't  say  that  I  have  any  recollection  of  it.  I 
mean  I  know  he  expected  us  to  go  forward  with  whatever  further 
investigation  was  necessary,  and  the  reports  would  go  to  the  informal 
compliance. 

]\Ir.  Bakes.  "Well,  do  you  remember  whether  or  not  you  ever  did, 
whether  or  not  Mr.  O'Mdia  asked  you  to  ?  Let  me  rephrase  that.  Do 
you  remember  whether  or  not  you  ever  did  prepare  a  final  report  on 
all  of  these  investigations,  apart  from  the  analvsis  of  August  8, 
1973? 

Mr.  Stout.  Xo  ;  we  had  this  report  of  the  first  investigations  that 
we  have  talked  about.  Then  we  had  this  analysis  that  I  made,  and  that 
went  to  >\Ir.  Weldon  at  Mr.  O'Melia's  request ;  and  then  Avhen  Mr. 
O'^NIelia  said  that  the  final  report  would  go  to  the  Legal  Division,  then 
I  don't  think — my  understanding  is  that  it  didn't  mean  right  at  that 
time.  It  meant  when  the  investigations  were  completed;  and  when  the 
investigations  were  completed,  they  did  go  to  the  Legal  Division,  which 
at  that  time  had  become  one  division  instead  of  two. 

Mr.  Bakes.  And  when  you  say  "those  investigations"  you  are  re- 
ferring to  the  American  investigation  and  the  Braniff  investigation. 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  So,  other  than  what  you've  testified  to  and  other  than 
the  final  report,  if  we  can  characterize  it  as  that,  on  Braniff  and  Ameri- 
can, you  do  not  recall  preparing  any  final  report  on  all  of  these  investi- 
gations and  sending  it  to  Mr.  O'Melia.  Is  that  correct? 

Mr.  Stout.  On  all  the  other  cases? 

Mr.  Bakes.  That's  right. 

Mr.  Stout.  Xo.  ^  a  -o 

Mr.  Bakes.  Xow,  in  October  of  1973  you  traveled  to  Europe  on  CAB 
business  with  Mr.  Weldon.  Isn't  that  correct  ? 

Mr.  Stout.  That's  correct. 

Mr.  Bakes.  Xow,  when  did  you  return  to  the  CAB  office  at  the 
Bureau  of  Enforcement  ii\. Washington?  . 

Mr.  Stout.  Well,  I  looked  that  up  and  gave  the  date  to  Mr.  Michie. 
It  is  Xovember  2. 

Mr.  Bakes.  Of  1973. 
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Mr.  Stout.  Right. 

Mr  Bakes.  Now,  upon  your  return  you  were  told  by  Mr.  Rickey 
something  about  the  files  concerning  these  investigations. 

Mr.  Stout.  Yes. 

Mr.  Bakes.  What  were  you  told  ? 

Mr.  Stout.  Well,  he  told  me  that  Mr.  O'Melia  asked  him  to  pick  up 
all  the  material  and  put  it  in  the  safe  for  security. 

Mr.  Bakes.  For  security  purposes. 

Mr.  Stout.  That  was  my  understanding,  right. 

Mr.  Bakes.  Did  Mr.  Rickey  tell  you  that  Mr.  O'Melia  wanted  the 
cases  closed  or  the  mvestigations  stopped  ? 

Mr.  Stout.  No  ;  not  that  I  recall. 

"^aI  -^'^^^^-  ^^^  y^^  nevertheless  have  that  impression,  whether  or 
not  Mr.  Rickey  told  you  or  conveyed  that  impression  to  vou  ? 

Mr.  Stout.  No. 

Mr.  Bakes.  So,  your  impression  was  solely  that  they  were  to  be  there 
for  safekee  ping. 

Mr.  Stout.  That's  right.  It  wasn't  unusual.  We  had  other  cases  that 
have  been  put  into  a  safe  for  safekeeping. 

Mr.  Bakes.  Now,  as  I  mentioned  several  times,  you  reviewed  the 
transcripts  and  you  are  familiar  with  Mr.  O'Melia's  sworn  testimony 
concernmg  an  alleged  note  he  received  from  Mr.  Heye  with  Mr.  Timm's 
mitials  on  it,  instructing  Mr.  O'Melia  to  stop  the  investigations.  You 
are  familiar  with  that  testimony. 

Mr.  Stout.  I  read  that ;  yes. 

Mr.  Bakes.  Did  Mr.  O'Melia  ever  tell  you  in  1973  that  he  ever  re- 
ceived such  a  note  or  writing  ? 

Mr.  Stout.  I've  talked  to  him  recently  and  he  told  me  that  he  said 
that,  JDut  I  have  no  independent  recollection  now  that  he  told  me  at 
that  time.  I  just  don't  recall  it. 

Mr.  Bakes.  You  don't  recall  it.  You  say  you  have  no  independent 
recollection  of  it.  Now,  that  you  have  read  the  testimony,  now  that  you 
have  talked  to  Mr.  O'Melia  concerning  that  testimony  that  Mr. 
O'Melia  gave  concerning  that  note,  is  your  recollection  refreshed  at  all 
so  that  now  you  do  recall  it  ? 

Mr.  Stout.  No  ;  I  can't  say  that  it  is. 

Mr.  Bakes.  Now,  did  he  ever  tell  you  in  1973  that  Tom  Heye  had 
carried  a  note  or  writing  to  him  from  Bob  Timm  concerning  stopping 
or  curtailing  these  political  campaign  contribution  investigations  ? 

Mr.  Stout.  Well,  that  is  related  to  the  same  thing;  and  as  I  said  I 
have  no  independent  recollection  of  it. 

Mr.  Bakes.  OK,  apart  from  the  note,  did  he  ever  tell  you,  that  is, 
did  Mr.  O'Melia  ever  tell  you  that  Mr.  Timm  or  Mr.  Heye  had  given 
him  instructions  or  any  directive  that  the  investigation  should  be 
stopped,  or  curtailed,  or  anything  to  that  effect  ? 

Mr.  Stout.  I  don't  recall  that  he  and  I  might  say  that  I  certainly 
did  not  operate  with  any  instructions  that  this  had  been  conveyed  be- 
cause we  continued  with  the  investigations  of  American  and  Braniff. 
We  met  with  the  Special  Prosecutor ;  and  I  feel  that  this  Braniff  thing 
was  something  that  was  developed  in  the  most  part  by  the  Investiga- 
tion Division. 
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Mr.  Bakes.  So,  it's  correct  to  say  that  Mr.  O'Melia  never  did  tell 
you  that  Mr,  Timm  or  Mr.  Heye  had  given  him  instructions  or  any 
directive  that  the  investigation  should  be  stopped,  or  curtailed,  or  any- 
thing to  that  effect. 

Mr.  Stout.  You  see  I  don't  recall  that,  and  I  think  the 

Mr.  Bakes.  Well,  I  think  that  is  something  that  you  would  recall, 
is  that  correct,  if  it  did  occur,  or  is  that  not  correct  ? 

Mr.  Stout.  Well,  whether  you  think  so  or  not  I  mean  I  have  no 
recollection. 

Mr.  Bakes.  Well,  what  do  you  think  ? 

Mr.  Stout.  I  have  no  recollection.  Let  me  tell  you  this. 

Mr.  Bakes.  Go  ahead. 

Mr.  Stout.  I  had  gotten  back  from  the  trip  to  Europe.  We  were  in 
the  midst  of  a  tremendous  reorganization.  I  mean  we  had  gone  from  a 
staff  of  about  seven  investigators  to  a  division  of  over  50  people ;  and 
there  were  a  number  of  things  on  my  mind  at  that  time  obviously,  and 
the  Deputy  Director,  who  had  been  one  of  the  key  men  in  this  investi- 
gation, had  left.  My  understanding  and  the  subsequent  events  showed 
that  there  was  certainly  no  effects  on  further  investigation  because  of 
what  was  done  in  the  American  and  Braniff  cases.  So,  under  those 
circumstances  I  just  say  I  have  no  recall  of  this. 

Mr.  Bakes.  Well,  did  Mr.  O'Melia  ever  communicate  to  you  in  any- 
way that,  apart  from  who  gave  the  direction,  that  somebody  had  re- 
quested, or  asked,  or  directed  him  or  the  Bureau  of  Enforcement  to  stop 
investigating  these  cases  or  anything  to  that  effect  ?  Did  Mr.  O'Melia 
ever  tell  you  that  that  you  can  recall  ? 

Mr.  Stout.  I  don't  recall  that,  no. 

Mr.  Bakes.  Well,  I  want  it  to  be  precise  and  I  think  it  is  important 
that  it  is  precise,  given  the  testimony  that's  been  given  under  oath  by 
other  witnesses. 

Mr.  Stout.  Right. 

Mr.  Bakes.  So,  I  want  to  find  out  whether  your  recollection  is  con- 
trary to  Mr.  O'Melia's  recollection  and  exactly  what  you  mean  when 
you  say  that  you  have  no  recollection  of  it. 

Is  your  recollection  contrary  to  Mr.  O'Melia's  recollection  ? 

Mr.  Stout.  No. 

Mr.  Bakes.  Will  you  explain  that. 

Mr.  Stout.  Well,  I  just  have  no  recollection 

Mr.  Bakes.  One  way  or  the  other  ? 

Mr.  Stout.  That's  right,  one  way  or  the  other. 

Mr.  Bakes.  So,  it's  possible  he  could  have  told  you  something  to  that 
effect? 

Mr.  Stout.  Oh,  yes.  It  is  quite  possible,  right.  I  just  can't  recall  it; 
and  I  think  you  have  to  understand,  INIr.  Bakes,  in  evaluating  these 
circumstances  that  existed  at  that  time.  Of  course  I  think  it  would  have 
made  more  of  an  impression  and  maybe  it  would  have  been  easier  to  re- 
call if  I  had  seen  the  note.  I  just  didn't  see  the  note  that  you  speak  of. 

Mr.  Bakes.  That  Mr.  O'Melia  speaks  of.  I  never  testified  to  that.  Let 
me  then  just  make  one  final  attempt  because  completeness  is  important 
and  accuracy  is  important.  Let  me  read  you  some  of  the  testimony  that 
I  know  you  already  had  an  opportunity  to  review. 

Mr.  Stout.  Right. 
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Mr.  Bakes.  But  let  me  read  it  in  any  event.  Starting  on  the  transcript 
of  March  21,  1975,  Mr.  O'Melia  is  testifying,  and  this  is  at  page  990, 
line  21,  or  line  20,  excuse  me : 

Mr.  O'Melia.  Well,  I  had  my  hearings  before  the  Senate,  and  I  am  about  to  be 
confirmed,  and  I  just  couldn't  believe  it,  and  I  still  don't ;  and  I  called  Mr.  Stout, 
my  chief  investigator,  and  I  have  relayed  the  same  conversations  I  have  given  to 
you.  And  I  told  him,  I  said,  "I  have  been  around  a  long  time,  and  as  of  now  Mr. 
Timm  knows  about  this  memo  and  whoever  typed  it  knows  about  it.  Mr.  Heye 
knows  about  it,  you  and  I  know  about  it."  And  I  said,  "As  long  as  I  am  here  arid  as 
long  as  you  are  here  I  want  you  to  be  sure  that,  I  want  you  to  be  sure  we  pro- 
tect our  rear  end,  and  you  keep  investigating  all  the  bad  ca.ses,"  and  I  said,  "my 
successor  and  his  assistants  whoever  they  are  can  go  ahead  from  there,  but  keep 
investigating." 

Now,  also  on  page  993  of  that  same  transcript  with  Mr.  O'Melia 
testifying,  beginning  on  line  5 : 

Senator  Kennedy.  Did  you  ever  talk  to  anyone  other  than  Mr.  Heye  about  this 
memorandum? 

Mr.  O'Mexia.  And  Mr.  Stout. 

Senator  Kennedy.  Oh,  Mr.  Stout. 

Mr.  O'Mbxlia.  Yes,  sir. 

Senator  Kennedy.  And  he  was  the  only  one? 

Mr.  O'Melia.  Yes,  sir. 

Senator  Kennedy.  Other  than  Mr.  Heye? 

Mr.  O'Melia.  Yes,  sir,  until  this  year. 

Senator  Kennedy.  What  did  you  tell  Mr.  Stout  about  the  cases  themselves? 
Did  you  give  him  any  directions  on  how  to  proceed? 

Mr.  O'Melia.  No,  I  thought  in  that  timeframe,  at  that  timeframe,  I  thought 
he  would  still  be  getting  new  information  from  the  Special  Prosecutor  and  will 
continue  to  investigate  the  cases. 

Senator  Kennedy.  Now,  when  was  this  conversation? 

Mr.  O'Melia.  The  best  I  know  it  was  after  I  had  been  up  and  had  my  con- 
firmation hearings ;  and  I  know  that  Joe  Stout  was  in  town.  He  got  back  from 
Europe  on  November  2d.  I  left  November  13th  and  was  gone  until  I  was  con- 
firmed by  the  Senate  on  the  20th.  So,  the  timeframe  had  to  be  the  2nd  to  the  30th. 

Now,  that  was  Mr.  O'Melia's  testimony.  Does  that  refresh  your  re- 
collection at  all  with  regard  to  his  alleged  conversation  with  you  re- 
garding the  note  from  Mr.  Timm  delivered  by  Mr.  Heye  ? 

Mr.  Stout.  No,  no ;  and  I  might  say  if  I  don't  have  any  independent 
recollection,  I  am  not  going  to  say  that  I  do,  it's  void.  I  mean  I  don't 
have  it.  I  think  one  of  the  factors  as  I  said  is  I  didn't  see  the  note,  and 
whatever  communications  took  place  it  had  no  effect  on  the  oncoming 
investigations. 

Mr.  Bakes.  Do  you  have  a  clear  recollection  or  a  certain  recollection 
that  you  never  saw  any  note  like  this  ? 

Mr.  Stout.  I  have  no  recollections  of  having  ever  seen  such  a  note. 

Mr.  Bakes.  Are  you  certain  that  you  never  saw  such  a  note  ? 

Mr.  Stout,  No.  I  just  say  I  have  no  recollection ;  but  I  believe  if  I 
had  seen  it,  then  I  would  have,  you  know,  I  would  have  had  more  recall 
on  it;  and  I  think  Mr.  O'Melia  testified  that  he  didn't  show  me  the 
note. 

Mr.  Bakes.  That  is  what  he  testified  to. 

Mr.  Stout.  Right.  So,  as  I  say  I  wasn't  a  party  to  that.  It  was  some- 
thing between — Mr.  O'Melia  says  it  was  between  he  and  Mr.  Timm, 
and 

Mr.  Bakes.  He  also  says  he  made  you  a  party  to  it  and  made  you 
informed  of  it. 
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Mr.  Stout.  I  meant  directly,  the  parties  directly  to  the  communica- 
tions. I  mean  I  was  secondhand.  I  mean  it  was  what  he  told  me ;  and 
as  I  said  it  had  no  effect  on  our  investigations.  Mr.  O'Melia  speaks  of 
the  Special  Prosecutor,  and  we  certainly  were  waiting  for  any  leads 
that  the  Special  Prosecutor  would  pass  on  to  us.  In  fact,  Mr.  Gingery 
and  I  went  over  specifically  to  ask 

Mr.  Bakes.  This  was  when,  in  1974, 1975  ? 

Mr.  Stout.  In  February  1974. 

Mr.  Bakes.  All  right. 

Mr.  Stout.  And  to  ask  for  his  help  on  any  leads. 

Mr.  Bakes.  Now,  apart  from  the  note  and  apart  from  stopping  in- 
vestigations, or  langiuxge  to  that  effect,  did  Mr.  O'Melia  ever  tell  you 
that  the  Bureau  of  Enforcement  or  that  you  and  he  had  to  protect 
your  rear  ends,  so  the  bad  cases  or  some  cases  should  be  investigated 
regarding  contributions.  Did  he  ever  say 

Mr.  Stout.  Well,  you  are  talking  about  the  same  thing. 

Mr.  Bakes.  Well,  did  he  ever  say  anything  to  that  effect?  Do  you 
recall  him  saying  anything  to  that  effect  ? 

Mr.  Stout.  Well 

Mr.  Bakes.  Let.  me  repeat  the  question.  Do  you  recall  Mr.  O'Melia 
ever  saying  anything  to  you  to  the  effect  that  the  Bureau  of  Enforce- 
ment or  he  and  you  had  to  protect  your  rear  ends,  so  that  the  bad 
cases  should  be  investigated,  regarding  campaign  contributions?  Did 
he  say  anything  to  that  effect  ? 

Mr.  Stout.  I  don't  recall.  I  mean  I  have  a  vague  recollection  as  he 
said,  "We'll  keep  on  with  the  investigations,"  and,  you  know,  our 
"best  cases,"  and  all  that;  but  this  was,  of  course,  an  unusual  investi- 
gation all  the  way  through.  We  set  out  without  a  single  lead  and  with 
something  of  this  magnitude  I  take  it,  it  was  the  biggest  undertaking 
that  we  have  ever  done  in  investigations.  We  have  contacted  every 
carrier  in  every  category.  At  that  time  we  had  seven  investigators. 
Now,  they  have,  well,  for  example  they  have  field  representatives.  We 
had  three.  Now,  they  have  nine.  It  is  a  200-percent  increase.  So,  we 
had  a  very  limited  staff  at  that  time. 

Mr.  Bakes.  Now,  on  November  5,  1973,  the  cases  were  closed  except 
for  the  American  Airlines  case.  Can  you  tell  us  why  those  cases  were 
closed  if  you  recall  ? 

Mr.  Stout.  Yes,  I  sure  can.  I  had  just  gotten  back  from  Europe,  as 
we  have  noted,  and  I  had  on  my  mind  getting  together  a  report  for 
the  Board  on  that  trip.  It  was  a  very  important  trip.  We  met  with 
civil  aviation  officials  in  a  number  of  countries,  and  I  wanted  to  get  a 
report  to  the  Board  as  soon  as  I  could  on  that.  I  had  that  on  my  mind ; 
and  we  had  made  available  our  entire  files  to  the  Special  Prosecutor 
in  September  and  had  heard  nothing  further  from  the  Special  Prose- 
cutor, receiving  no  further  information,  no  further  leads.  We  had 
made  a  summary,  an  analysis  of  the  investigations,  which  was  sent  to 
Acting  Deputy"  Director  Wei  don,  and  to  the  Director  then,  Mr. 
O'Melia,  and  on  to  the  Chairman,  and 

Mr.  Bakes.  You  are  referring  to  the  material  with  the  August  8 
memorandum. 

Mr.  Stout.  That's  right.  In  my  judgment  there  was  no  further  in- 
vestigations other  than  the  Braniff  and  American  cases  that  were 
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needed  at  that  time.  I  mean  of  course  we  would  have  responded  to 
any  subsequent  leads  that  would  have  been  made  by  the  Special  Prose- 
cutor or  any  other  information  for  further  investigation. 

The  cases,  at  that  time  we  had  a  computer  system,  were  sitting  open 
on  the  computer,  and  that  represented  a  considerable  administrative 
burden  for  cases  that  Avere  not  being  actively  investigated  at  the  time. 
So,  I  don't  have  any  specific  recall  on  this,  but  I  surmise  that  Mr. 
Knudson — as  he  had  done  in  other  cases — probably  said,  "Well,  we 
did  these  investigations  in  July,  here  is  November,  4  months  later.  I 
mean  they're  still  sitting  open  on  the  computer.  What  do  we  do  with 
them  ?"  This  as  I  say  is  what  I  surmise.  I  don't 

Mr.  Bakes.  You  have  reviewed  the  transcript  and  you  are  aware  that 
that's  not  Mr.  Knudson's  recollection. 

Mr.  Stout.  He  said  he  got  instructions  from  me 

Mr.  Bakes.  To  close  the  case. 

Mr.  Stout.  But  I  believe,  and  he  didn't  say  anything  to  the  con- 
trary, that  he  probably  said,  "What  do  we  do  with  these  cases?"  I 
mean 

Mr.  Bakes.  I  mean  he  said  that  you  gave  him  instructions  to  initiate 
the  closings. 

Mr.  Stout.  Well,  I  am  getting  to  that.  I  am  trying  to  help  you  by 
giving  you  the  benefit  of  the  whole  background. 

Mr.  Bakes.  Sure. 

Mr.  Stout.  So,  I  probably  told  him,  "Close  them  out.*'  So,  he  would 
be  correct  in  saying  that  he  did  so  at  my  instructions. 

Mr.  Bakes.  Well,  do  you  recall  giving  him  those  instructions? 

Mr.  Stout.  I  don't  recall  that.  You  know,  your  subcommittee  has 
been  investigating  this  matter  for  a  couple  of  months,  day  and  night, 
but  it  was  something,  you  know,  that  was  just  one  thing  that  we  had 
to  cope  with  at  the  time.  As  I  mentioned  we  had  reorganization,  we  had 
a  discount  investigation,  which  was  a  huge  thing.  So,  there  was  really 
a  lot  of  activity,  and  in  my  judgment  we  had  no  further  investigation 
of  these  other  cases  at  the  time ;  and  so  of  these  other  circumstances  that 
I  have  described  we  closed  out  the  file. 

Now,  I  am  making  a  lot  of  comments  here  because  I  am  very  much 
concerned  about  souie  of  the  things  I  read  in  the  press  about  these 
closeouts  as  though  I  spirited  away  these  cases  and  put  them  in  what 
they  say  is  "Joe's  safe."  Well,  it  wasn't  any  more  my  safe  than  any- 
body else's.  There  were  a  number  of  people  who  had  access  to  that  safe. 

Mr.  Bakes.  Who  did  have  access  to  the  safe  ? 

Mr.  Stout.  I  couldn't  tell  you  at  the  time.  I  am  sure  some  of  the 
people  who  had  access  were  the  administrative  assistant  to  the  Direc- 
tor, and  during  this  period  the  administrative  officer,  the  assistant 
chief  in  the  Investigation  and  Audit  Division,  the  chief  of  the  Investi- 
gation Section,  and  maybe  others.  I  don't  know ;  but  it  certainly  wasn't 
something  that  was  accessible  only  to  me. 

Also,  one  thing  I  want  to  emphasize  is  that  in  closing  these  files 
out,  as  I  have  explained,  it  is  an  administrative  process,  and  it  did 
not  in  any  way,  as  subsequent  events  showed,  mean  that  we  would 
make  no  further  investigation ;  and  I  think  it  is  unfortunate  that  that 
misunderstanding  has  taken  place  in  the  press  because  I  can  show  you 
the  articles  here,  and  I  am  sure  you  have  seen  them,  but  they  haven't 
reported  that  correctly. 


2449 

Mr.  Bakes.  Well,  you  are  aware  that  both  Mr.  Knudson  and  Mr. 
Edison  swore  under  oath  that  it  is  their  recollection  that  you  told 
them,  and  instructed  them,  or  asked  them  to  sign  off  on  the  closing 
sheets  for  all  of  these  cases  that  were  closed,  and  all  the  cases  except 
American  were  closed. 

Mr.  Stout.  Well 

Mr.  Bakes.  Let  me  just  finish;  and  that  they  never  reviewed  the 
files  themselves  because  they  were  following  your  request  to  sign  off 
on  the  sheets.  You're  aware  generally  of  their  testimony :  Now,  you've 
already  answered.  You  said  you  don't  recall  whether  or  not  you  did 
instruct  Mr.  Knudson  to  sign  off  on  the  sheets. 

Mr.  Stout.  No  ;  but  if  he  said  I  did,  I  will  accept  that ;  but  I  told 
you  the  circumstances  that  existed  at  the  time  that  these  files  were 
closed. 

Mr.  Bakes.  Are  there  other  occasions  besides  this  particular  occasion 
that  you  can  recall  where  you  instructed  Mr.  Knudson  to  initial  clos- 
ings of  investigations  cases  without  Mr.  Knudson  reviewing  the  cases 
themselves  to  see  whether  or  not  in  his  opinion  the  cases  should  be 
closed  ? 

Mr.  Stout.  Well,  there  have  been  other  cases  when  I  have  instructed 
him  to  close  multiple  respondent  cases.  I  couldn't  say  whether  on  those 
occasions  he  had  or  hacl  not  reviewed  them,  but  this  was  rather  an 
unusual  situation.  I  mean  Mr.  Knudson  had  gone  from  an  investi- 
gator over  to  the  assistant  chief  of  the  Program  and  Evaluation  Office ; 
and  the  time  prior  to  his  transfer  over  he  had  not  been  actively  in- 
volved in  these  investigations.  Now,  from  then  on  he  was  usually 
involved  in  investigation  cases. 

Mr.  Bakes.  So,  do  you  know  of  any  cases  or  instances  where  you 
asked  Mr.  Knudson  to  initial  closings  in  which  cases  he  did  not  review 
the  cases  themselves  ?  Do  you  know  of  any  instances  ? 

Mr.  Stout.  Do  you  mean  at  that  time  ? 

Mr.  Bakes.  Do  you  know  of  any  other — other  than  these  particular 
cases — do  you  know  of  any  instances  where  you  instructed,  or  asked, 
or  requested  Mr.  Knudson  to  initiate  closings  or  initial  closing  sheets 
on  cases  where  he  didn't  review  the  actual  file  of  the  actual  cases 
themselves  ? 

Mr.  Stout.  Well,  I  think  there  was.  There  is  one  that  comes  to  mind. 
I  believe  it  was  the  credit  to  political  candidate  investigation ;  and  I 
believe  it  probably  came  about  the  same  way.  I  mean  I  have  no  recol- 
lection of  it,  but  this  again  is  something  that  I  surmise.  He  probably 
asked  me,  "'\^niat  do  we  do  with  these  cases?"  and  I  said,  "Close  them 
out."  AVe  have  done  our  investigation,  we  have  reports,  and  in  my 
judgment  no  further  action  was  needed. 

Now,  I  want  to  say  this,  that  we're  not  entirely  independent  on 
that  because  the  closeout  is  to  the  legal  division,  at  that  time  the 
Informal  Compliance  Section ;  and  they  have  an  opportunity  to  review 
them  or  ask  for  further  investigations,  and  so  forth  as  I  have  described. 

You've  mentioned  about  Mr.  Edison,  and  I  want  to  make  a  com- 
ment on  that.  I  am  not  disputing  what  he  said,  but  I  have  read  the 
transcript  and  I  think  my  recollection  of  what  he  said  was  that  these 
cases  were  brought  over  to  him.  and  he  believes  that  I  brought  them  to 
him,  which  may  or  may  not  be  correct.  I  mean  he  is  not  sure  himself, 
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and.  I  don't  recall  it ;  but,  you  know,  I  was  in  the  Investigation  Divi- 
sion, and  I  didn't  have  the  authority  to  order  another  division  to  close 
out  a  file.  I  mean  this  was  done  in  accordance  wdth  the  procedures 
that  were  in  effect  at  that  time,  and  he  could  come  in. 

All  right,  if  he  felt  that  it's  something  that  formal  proceedings 
should  have  done,  and  I  think  he  testified  that  he  knew  that  formal 
proceedings  had  been  involved  initially  in  this  investigation,  and,  of 
course,  he  could  have  referred  it  over  to  the 

Mr.  Bakes.  Well,  his  testimony  is  as  you  say,  I  mean  his  recollection, 
his  best  recollection  anyway  is  that  you  brought  the  closing  memoran- 
dums to  him  and  perhaps  the  files  themselves,  he  is  not  sure  on  that 
point,  and  you  asked  him  to  initial  the  closing;  and  in  addition  you 
said  that  the  files  were  going  to  the  formal  proceedings  division  or  the 
Special  Prosecutor's  Office.  That's  his  best  recollection. 

Mr.  Stout.  Yes;  I  remember  that.  He  wasn't  sure  about  that.  Of 
course  the  files  had  been  made  available  before  then  to  the  Special 
Prosecutor. 

Mr.  Bakes.  That's  right,  in  September. 

Mr.  Stout.  We  cooperated  100  percent,  and  made  everything  avail- 
able, and  in  fact  an  investigator  from  that  office  came  over  and  in  one 
case  copied  every  scrap  of  paper  in  the  file,  even  an  opening  memo.  I 
mean  that  was  correct,  and  we  expected  to  have  further  contact  with 
the  Special  Prosecutor,  which  we  did ;  but  as  far  as  referring  it  over 
to  the  formal  proceedings  division  that  wasn't  the  procedure  at  that 
time.  I  mean  first  it  had  to  go  to  informal  compliance. 

Mr.  Bakes.  So,  is  it  correct  to  say  that  you  don't  recall  saying  to 
Mr.  Edison  either  that  the  files  were  to  go  to  formal  proceedings  or 
they  would  go  to  the  Special  Prosecutor's  Office  ? 

Mr.  Stout.  No;  I  have  no  recollection  one  way  or  the  other. 

Mr.  Bakes.  And  if  you  had  said  they  were  going  to  the  Special 
Prosecutor's  Office,  that  would  have  been  unusual  or  contrary  to  the 
fact  that,  as  you  have  just  testified  to,  the  Special  Prosecutor's  Office 
had  been  given  access  and  availability  to  these  files  in  September. 

Mr.  Stout.  Yes,  but  I  don't  want  to  dispute  Mr.  Edison's  recollec- 
tion. I  mean  if  he's  got  a  recollection  of  this,  good,  I  don't ;  and  I  think 
that  under  the  circumstances — I  mean  I  hope  you  can  understand  why 
some  of  these  details  I  just  really — it  didn't  make  that  much  of  an  im- 
pression on  me. 

Mr.  Bakes.  His  recollection  is  also  that  you  may  have  said  either  the 
Special  Prosecutor's  Office  or  the  Formal  Proceedings  Division  was  the 
place  to  which  you  would  have  intended  to  bring  these  files.  I  take  it 
that  you  do  not  recall  saying  that  to  him.  Is  that  correct  ? 

Mr.  Stout.  That's  right,  I  don't  recall. 

Mr.  Bakes.  Now,  did  you,  in  fact,  transmit  these  files  that  were  closed 
on  November  5  to  the  Formal  Proceedings  Division  after  they  were 
closed  ? 

Mr.  Stout.  No;  they  were  closed  when  they  went  into  the  safe  for 
security  as  I  have  mentioned. 

Mr.  Bakes.  Did  you  transmit  the  files  to  the  Informal  Proceedings 
Division  for  review  and  analysis  ? 

Mr.  Stout.  Well,  that  was  the  purpose  of  it. 

Mr.  Bakes.  The  purpose  of  what  ? 
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Mr.  Stout.  Of  review  and  request  for  whatever  further  action 

Mr.  Bakes.  Did  you  actually  do  that?  Do  you  recall  doing  that? 

Mr.  Stout.  I  don't  remember,  but  that  was  the  procedure 

Mr.  Bakes.  That  was  the  usual  procedure  that  would  be  followed. 

Mr.  Stout.  And  the  closeout  shows  that  it  was  initialed  by  Mr. 
Edison ;  and  his  recollection  is  that  I  brought  the  files  over  to  him. 

Mr.  Bakes.  His  recollection  is  that  he  was  asked  to  sign  the  closeout 
sheets  because  you  told  him  they  were  going  to  be  sent  to  Formal 
I*roceedings  or  the  Special  Prosecutor's  Office,  and  he  is  also  absolutely 
certain  that  he  never  reviewed  the  files,  and  he  is  not  certain  whether 
or  not  the  files  were  with  the  closeout  sheets  when  you  brought  them 
to  him,  as  he  recalls  you  bringing  them  to  him. 

Mr.  Stoui'.  I  am  not  either,  except  on  the  closeout  there  was  a  nota- 
tion that  the  files  were  maintained  in  the  safe. 

Mr.  Bakes.  That's  correct,  on  many  of  the  informal  case  closing 
memorandums  there  was  that  notation 

Mr.  Stout.  That's  correct. 

Mr.  Bakes.  In  handwriting.  Do  you  know  who  made  that  notation  ? 

Mr.  Stout.  I  believe  it  was  Mr.  Knudson  because  he  initiated  the 
closeout  and  I've  seen  his  initials  showing  that  on  the  sheets;  and  I 
think  he  made  all  the  entries  on  there  with  the  exception  of  the  two 
concurrences  that  are  doAvn  at  the  bottom. 

Mr.  Bakes.  Let  me  ask  once  again,  do  you  actually  recall  trans- 
mitting the  files  themselves  to  the  Informal  Proceedings  Division  or 
any  personnel  within  the  Informal  Proceedings  Division? 

Mr,  Stoui\  No. 

Mr.  Baker.  Now,  both  Mr.  Rodriguez  and  Mr.  Edison,  who  were  in 
the  Informal  Proceedings  Division  at  that  time,  have  testified  that 
they  never  reviewed  the  files  and  were  never  asked  to  review  the  files. 
Do  you  have  a  recollection  contraiy  to  that  ?  Do  you  have  any  knowl- 
edge contrary  to  that  testimony  ? 

Mr.  Stout.  No,  I  don't.  That  would  be  a  matter  that  whoever  signed 
off  would  have  to  decide  whether  they  wanted  to  review  them  or  not 
revieAv  them.  I  mean  our  procedure  then  as  I  stated  was  to  send  them 
to  Informal  Compliance,  and  that  was  the 

Mr.  Bakes.  But  you  don't  remember  whether  or  not  they  were 
actually  sent  to  Informal  Compliance,  do  you  ? 

Mr.  Stout.  No  ;  that  was  the  procedure. 

Mr.  Bakes.  And  you  don't  have  a  recollection  contrary  to  Mr.  Edi- 
son's testimony,  do  you,  his  testimony  being  that  you  asked  him  to  sign 
off  on  the  closing  sheets  because  it  was  your  intention  to  send  the  files 
either  to  the  Special  Prosecutor's  Office  or  the  Formal  Proceedings. 

Mr.  Stout.  No;  I  don't. 

]\Ir.  Bakes.  Now,  did  you  ever  seek  to  obtain  or  in  fact  did  you  obtain 
the  concurrence  or  approval  of  Mr.  O'Melia  to  close  these  files  on  or 
about  November  5, 1973  ? 

Mr.  Stoltt.  No  ;  because  prior  to  this  time  the  office  procedure  was 
changed  to  eliminate  routing  and  getting  concun-ence  from  the  Direc- 
tor on  the  closing  of  files.  I  mean  there  were  just  too  many.  So,  it  was 
done  by  way  of  a  concurrence  of  the  divisions  involved. 

Mr.  JBakes.  Mr.  Stout,  you  characterized  all  of  these  cases,  and  the 
whole  method  of  investigating  them,  and  the  scope  of  them  as  unusual 
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earlier,  in  the  nature  of  them,  and  the  scope  of  them,  and  the  work 
that  you  did. 

Now,  given  that  fact,  wouldn't  it  have  been  proper  procedure  in 
cases  of  that  magnitude  and  that  nature,  those  kind  of  cases,  cases 
that  involve  a  sensitive  subject,  that  received  considerable  press  play 
with  regard  to  American  in  any  event  by  that  time.  It  had  been  the 
subject  of  interest  by  the  Chairman's  office,  this  particular  investiga- 
tion, by  the  BOE.  The  testimony  is  that  there  was  even  congressional 
inquiries  regarding  these  investigations. 

I  think  it  would  be  fair  to  say,  and  you've  already  characterized  it 
as  such,  that  they  were  unusual,  that  they  were  significant  cases.  Now, 
if  that's  the  case,  wouldn't  it  have  been  proper  procedure  to  get  the 
concurrence  of  the  Director's  office  before  you  actually  did  close  the 
cases  or  participated  in  the  closing  of  the  cases  ? 

Mr.  Stout.  Well,  I  don't  know.  In  my  judgment  nothing  further 
was  required  at  that  time  with  the  exception  of  the  two  cases. 

Mr.  Bakes.  Well,  Braniff  was  one  of  the  cases  that  was  closed, 
wasn't  it? 

Mr.  Stout.  That's  right.  It  was  closed  because  the  investigation  had 
been  made  and  the  report  completed,  but  I  think  that  is  a  very  good 
example  to  show  why  that  administrative  process  didn't  prohibit, 
preclude  further  investigation  because  I'm  the  one  that  initiated  the 
further  investigation  on  Braniff,  and 

Mr.  Bakes.  Well 

Mr.  Stout.  At  that  time  we  didn't  have  that  lead. 

Mr.  Bakes.  What  lead  ? 

Mr.  Stout.  Well 


Mr.  Bakes.  Hadn't  Braniff  Airlines 

Mr.  Stout.  No. 

Mr.  Bakes.  Let  me  finish.  Isn't  it  correct  that  Braniff  Airlines  in 
the  summer  of  1973  during  the  survey  admitted  to  illegal  corporate 
political  campaign  contributions  that  would  violate  the  Board's  rules  ? 
Isn't  that  correct  ? 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  And  American  had  done  the  same  thing  I  take  it  ? 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  Well,  my  question  is,  Was  there  further  investigation  to 
do  other  than  their  admission  of  the  fact  in  their  survey  in  the  summer 
of  1973  ?  I  am  trying  to  figure  out  why  the  Braniff  case  was  closed 
and  American  wasn't. 

Mr.  Stout.  You  could  have  really  proceeded  just  on  the  basis  of  the 
evidence  in  hand  at  that  time,  but  we  wanted  to  develop  both  of  these 
cases,  which  we  undertook  to  do  by  a  very  extensive  investigation.  We 
couldn't  have  possibly  done  that  kind  of  an  investigation  on  each  and 
every  case.  I  mean 

Mr.  Bakes.  Well,  my  question  is.  Why  was  the  Braniff  case  one  of  the 
cases  closed  if  you  wanted  all  that  investigation  done  ? 

Mr.  Stout.  Because  it  was  closed  at  that  time  because  we  had  these 
initial  results,  but  we  didn't  have  the  particulars  as  to  how  this  was 
being  done,  and  we  knew  that  the  confessions  had  been  made  to  the 
Special  Prosecutor. 

Mr.  Bakes.  When  did  you  learn  that  ? 
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Mr,  Stout.  I  think  that  was  in  the  press  and  it  was  right  before  we 
went  into  the  investigation  of  Braniff ;  and  I  believe,  I  don't  know  if 
this  is  correct,  but  the  constructive  effect  of  our  investigation  might 
have  had  some  bearing  on  the  confession  by  Braniff  to  the  Watergate. 
Now,  I  don't  know  whether  that  is  correct  or  not,  but  that's  my  belief. 
Mr.  Bakes.  Well,  Braniff  didn't  make  a  public  confession,  as  I 
understand  it,  until  mid-November  of  1973.  In  other  words  it  was  after 
the  Braniff  case  was  closed. 

Mr.  Stout.  No;  that  was — there  was  some  subsequent  publicity  on 
that,  and  that  was  when  the  attorney  for  Braniff  was  asked  by  the 
judge  how  this  was  done,  and  the  attorney  said,  "Well,  through  the 
peculiarities  of  airline  accounting."  He  said,  "I  can  tell  you,  but  it  will 
take  about  25  minutes,"  or  something  like  that,  and  if  you  want  to 
know.  The  judge  said,  "I  don't  want  to  know,"  but  we  wanted  to  know, 
and  I  wanted  to  know.  So,  I  had  an  investigator  write  to  Braniff,  and 
out  of  that  came  the  investigation  which  we  conducted  and  where  we 
developed  all  of  the  evidence  as  to  how  this  was  done. 

Mr.  Bakes.  You  had  an  investigator  write  to  Braniff? 

Mr.  Stout.  Yes,  sir. 

Mr.  Bakes.  Which  investigator  was  that  ? 

Mr.  Stout.  Bob  Burns,  in  my  division,  at  my  direction. 

Mr.  Bakes.  Do  you  have  a  copy  of  that  letter? 

Mr.  Stout.  Yes ;  I  do. 

[Pause.] 

Mr.  Bakes.  Well,  this  is  a  letter  of  December  20, 1973,  to  Mr.  Hard- 
ing Lawrence,  president  of  Braniff  from  Mr.  William  Gingery,  the 
Acting  Director  of  the  Bureau  of  Enforcement  asking  for  the  details 
of  how  they  contributed.  Now,  the  copy  that  you  have  just  shown  me 
shows  B.  B.  Burn's  initials  at  the  bottom.  Does  that  mean  he  drafted 
the  letter? 

Mr.  Stout.  That's  right,  he  wrote  it. 

Mr.  Bakes.  Now,  this  is  December  20,  1973,  and  the  case  was  closed 
on  November  5, 1973,  the  Braniff  case. 

Mr.  Stout.  That's  right,  it  was  closed  as  I  said  as  a  part  of  the  ad- 
ministrative process,  but  it  was  in  no  way  precluded  by  further 
investigation. 

Mr.  Bakes.  Well,  you  said  that  the  reason  for  your  concurring  in  the 
closing  of  those  cases  is  that  it  was  in  your  view  that  there  was  no  fur- 
ther investigation  needed  on  the  cases  that  were  closed.  You've  testified 
to  that  earlier. 

Mr.  Stout.  T  said  "at  that  time." 

Mr.  Bakes.  Well,  why  didn't  you 

Mr.  Stout.  You  see,  we  didn't  have  this  lead  here  until  that  became 
public  in  November. 

Mr.  Bakes.  ^Vhat  lead? 

Mr.  Stout.  About  the  accounting,  just  to  how 

Mr.  Bakes.  Well,  Braniff  Airlines  had  3  months  previous  to  that 
told  you  that  thev  had  contributed  to 

Mr.  Stout.  That's  right ;  and  if  that  had  been  a  decision  at  the  dis- 
cretion of  the  Director  if  he  wanted  to  proceed  with  a  violation  at  that 
stage,  that  could  have  been  done,  but  that  wasn't  a  decision  for  me 
to  make  as  chief  of  investigation. 
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Mr.  Bakes.  Well,  you  made  the  decision  on  the  other  cases  that  there 
was  to  be  no  further  investigation  and,  therefore,  concurred  in  the 
closing  of  the  cases. 

Mr.  Stout.  I  am  talking  about  investigation.  Now  you  are  talking 
about  informal  actions. 

Mr.  Bakes.  I  am  talking  about  investigation.  Wasn't  there  more  in- 
vestigation to  be  done  on  Braniff  as  there  was  to  be  done  on  American 
on  November  5, 1973  ? 

Mr.  Stout.  That's  right,  at  that  time  there  were.  I  mean  we  had 
that  and 

Mr.  Bakes.  Well,  what  time  would  there  be  a  time  to  do  more  in- 
vestigation ? 

Mr.  Stout.  Well,  we  knew  that  this  had  been  brought  to  the  atten- 
tion of  Watergate,  and  we  had  hoped,  you  know,  that  we  would  get 
further  information  and  lead  from  there,  but  we  had  nothing  more  at 
the  time  the  case  was  closed. 

Mr.  Bakes.  I  take  it  the  only  reason  you  had  nothing  more  is  because 
you  didn't  do  anything  other  than  what  was  done  in  the  survey,  and 
that  was  to  receive  their  confession  to  the  fact  that  they  did  in  fact 
contribute  corporate  funds  to  political  campaigns.  I  mean  you  cer- 
tainly had  suiRcient  authority  to  get  more,  to  do  more  investigation, 
didn't  you  ? 

Mr.  Stout.  Well,  we  had  authority  to  go  into  the  records,  but 

Mr.  Bakes.  Why  didn't  you  go  into  the  records  ? 

Mr.  Stout.  Well,  I  think  there  were  orders  made,  and  as  I  told  you 
earlier  that  ;Mr.  Lutz  didn't  feel  that  we  could,  you  know,  get  this 
kind  of  evidence  unless  we  had  leads.  So,  we  had  no  ideas  as  to  how 
Braniff  did  this. 

Mr.  Bakes.  You  had  the  lead  to  the  fact  that  they  confessed  to  their 
contribution. 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  In  1973. 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  And  you  had  certainly  every  indication  that  Braniff 
would  have  told  you  anything  in  addition  that  you  wanted  to  Ivuow 
at  that  time  if  you  had  chosen  to  ask. 

Mr.  Stout.  I  don't  think  that 

Mr.  Bakes.  Well,  did  you  try  to  get  more  information  ?  Did  you  try 
after  Braniff  had  confessed  to  their  contributions.  Did  you  ask  Braniff 
how  did  you  do  it,  what  are  the  details,  what  amounts?  What  did  you 
do  with  Braniff? 

Mr.  Stout.  Well,  an  audit  Avasn't  undertaken  at  that  time.  We  did 
later,  but 

Mr,  Bakes.  Later?  At  what  time  was  it  undertaken? 

Mr.  Stout.  The  benefit  of  this  revelation  here  to  the  Special  Prose- 
cutor that  this  had  been  done  by  the  peculiarities  of  airline  accounting, 
and  then  we've  got  the  letter,  I  don't  remember  what  developed  from 
the  letter,  but  after  that  we  sent  a  team  of  auditors  and  investigators 
down  to  Braniff  and  developed  this  whole  case. 

Mr,  Bakes.  And  that  was  after  the  case  was  closed. 

Mr.  Stout.  That's  right, 

Mr.  Bakes,  On  November  5. 

Mr.  Stout.  That's  right. 
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Mr.  Bakes.  And  that  was  also  after  Mr.  Gingery  took  over  as  head 
of  the  Bureau  of  Enforcement.  Isn't  that  correct  ? 

Mr.  Bakes.  It  was  after  that  ? 

Mr.  Stout.  Right. 

Mr.  Bakes.  Now,  it  was  also  well  after  the  time  you  testified  to 
earlier  that  you  recall  Mr.  O'Melia  telling  you,  probably  in  August  of 
1973,  to  keep  investigating  the  best  cases.  Now,  what  investigation  did 
you  do  on  Braniff  between  August  10,  1973,  and  in  December  of  1973 
when  you  began  investigating  Braniff  once  again?  Was  there  any  in- 
vestigation by  you  or  by  people  on  your  behalf  during  that  period  of 
time? 

Mr.  Stout.  Not  during  that  period  because  we  hadn't  gotten  this 
lead. 

Mr.  Bakes.  What  lead  ? 

Mr.  Stout.  The  statement  by  the  attorney  as  to  how  this  was  done. 

Mr.  Bakes.  Well,  he  said  that  it  was  done  by  peculiarities  of  airline 
accounting. 

Two  or  3  months  previously,  Braniff  had  told  you  that  they  had 
given  contributions,  and  had  supplied  you  at  least  some  details  in 
terms  of  accounting  for  how  they  did  it.  What  further  lead  was  this 
public  revelation  by  them  pleading  guilty  in  court  in  November  of 
1973  ?  I  don't  understand.  You  may  have  to  explain  to  me  what  lead 
that  was  in  addition  to  the  information  you  already  had. 

Mr.  Stout.  Well,  I 

Mr.  Bakes.  Didn't  you  know  they  did  it  by  airline  accounting  ?  What 
kind  of  accounting  did  you  think  this  airline  used  in  order 

Mr.  Stout.  Well,  we  didn't  know  exactly  how  it  was  done. 

Mr.  Bakes.  Why  didn't  you  ask  ? 

Mr.  Stout.  Well,  that  is  why  we  asked  Braniff  when  this  was- 


Mr.  Bakes.  Why  didn't  you  ask  them  before  they  publicly  admitted 
that  they  did  it  and  it  was  reported  in  the  press  ? 

Mr.  Stout.  Well.  I  don't  remember  now  what  we  had  asked  Braniff. 
1  mean  that  would  be  a  matter  of  record  in  the  file.  That  question  may 
have  been  brought  up,  but  we  couldn't — I  mean  with  one  investigator 
and  one  auditor  we  could  examine  some  of  the  corporate  records,  but  I 
don't  think  they  dug  into  the  details  as  to  how  this  was  done  at  that 
time. 

In  fact  we  had  to  send  as  I  mentioned  before  a  team  of  investigators 
and  auditors,  and  they  were  there  for  many  weeks  sorting  all  this  out. 
They  didn't  come  in  and  say,  "Look,  we  did  it  this  way."  They  possibly 
said.  "Look,  here  are  our  records.  You  find  out." 

Mr.  Bakes.  Well,  that  may  be.  It  may  be  that  you  could  have  done 
it  with  one  auditor.  That  would  have  been 

Mv.  Stout.  We  couldn't  have.  It  would  have  been  impossible. 

Mr.  Bakes.  Well,  I  am  not  disputing  that ;  but  it  is  the  case,  as  you 
have  testified,  you  were  told  to  investigate  the  worse  cases,  the  bad 
cases,  and  you've  identified  what  3'ou  meant  by  that  as  including 
American  and  Braniff  airlines.  Now,  my  question  is  why  didn't  you 
follow  that  instruction  with  regard  to  Braniff  until  after  it  was  made 
public  that  they  had  contributed  and  after  Mr.  Gingery  came  on  as  the 
head  of  Enforcement  ?  Can  you  explain  that  ? 
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Mr.  Stout.  Mr.  Gingery  didn't  institute  the  letter  leading  to  further 
investigation. 

Mr.  Bakes.  Well,  I  didn't  stay  he  did. 

Mr  Stout.  We  were  watching  this ;  and  the  minute  this  thing  ap- 
peared in  the  press  we  jumped  on  it. 

Mr.  Bakes.  Why  did  you  wait  until  it  appeared  in  the  press,  to 
repeat  the  question  once  again  ? 

Mr.  Stout.  Because  we  wanted  to  see,  and  we  went  over  and  saw 
the  Braniff  file  from  the  Special  Prosecutor.  Why  shouldn't  we  avail 
ourselves  of  the  benefit  of  all  the  evidence  ?  This  was  a  case  that  was 
prosecuted,  and  we  hoped  to  get  further  information  and  leads,  and 
we  did  get  some  information  from  the  Special  Prosecutor;  but  this 
whole  thing  was  triggered  by  that  admission  of  the  peculiar  airline 
accounting,  and  we  later  went  in  and  conducted  this  extensive  audit ; 
and  you  might  ask,  "Well,  did  we  start  it  in  December?"  I  don't  know ; 
I  mean  that  was  scheduled  by  Mr.  Gingery.  We  didn't  get  started  on 
that  until  a  couple  of  months  later. 

Mr.  Bakes.  Well,  my  question,  Mr.  Stout,  is  this :  Why  didn't  you 
follow  the  instruction  that  you  have  testified  to  under  oath  that  Mr. 
O'Melia  gave  you  to  investigate  the  bad  cases,  which  you  understood 
to  mclude  Braniff?  Why  didn't  you  follow  that  instruction  after 
August  10  or  whatever  period  of  time  he  gave  you  that  instruction, 
and  why  didn't  you  begin  to  follow  that  instruction  before  you  actually 
did,  which  was  in  December  1973  ? 

Mr.  Stout.  Well,  I'll  say  under  oath  too,  as  I  am,  I  mean  I  have 
testified  under  oath  before,  that  I  feel  that  I  did  follow  those  instruc- 
tions, and  this  wasn't  all  spontaneous. 

I  mean  I  had  other  things  to  do,  and  in  fact  we  didn't  do  it  next 
week,  next  month.  I  think  you  would  have  had  to  be  in  the  Bureau.  I 
mean  these  were  difficult  times  with  all  that  was  taking  place.  I  went  to 
Europe,  I  went  to  California  to  ti^  to  bring  in  the  San  Jose  office  into 
the  mainstream,  and  there  were  many  things ;  but  I  did  investigate  it, 
and  I  don't  have  any  apology  to  the  contrary,  and  I  feel  that  we  did  a 
good  job.  We  jumped  right  on  it  and  within  a  reasonable  time  we  had 
completed  an  extensive  investigation  which  developed  all  of  the  evi- 
dence that  was  needed  to  file  a  formal  complaint. 

Mr.  Bakes.  Is  it  accurate  to  say  tliat  no  investigation  was  done 
other  than  the  survey  itself  until'  after  Mr.  Gingery  came  on  and 
until  after  Braniff  had  pled  guilty  and  after  that  fact  had  been 
reported  in  the  press.  Is  that  accurate  or  inaccurate  ? 

Mr.  Stout.  You  are  making  that  a  matter  of  coincidence.  I  mean 
Mr.  O'Melia  testified  that  he  was  disengaging  himself  from  the  activi- 
ties of  the  office ;  and  I  would  say  that  Mr.  Gingery  had  nothing  to  do 
with  the  initiation  of  this  letter.  I  mean  it  was  done  independently.  I 
mean  he  signed  the  letter  obviously  and  that  is  what  brought  this 
thing  to  fruition;  but  some  of  this  other  as  a  coincidence,  I  mean  we 
just  didn't  wait  until  Mr.  Gingery  arrived  before  we 

Mr.  Bakes.  Was  it  a  coincidence  that  it  was  reported  publicly  and 
that  it  was  after  that  time  that  the  Bureau  of  Enforcement  did  any 
further  investigation.  Is  that  also  a  coincidence  ? 

Mr.  Stout.  Well,  I  think  I've  said  before  and  I'll  say  it  again  that 
we  knew  that  this  had  been  admitted  to  the  Special  Prosecutor,  the 
case  was  being  prosecuted.  So  naturally  we  were  going  to  avail  our- 
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selves  of  any  evidence  developed  in  that  case  to  help  us  in  developing 
our  Braniff  case. 

Mr.  Bakes.  So,  is  it  your  testimony  that  it's  your  recollection  that 
the  reason  why  there  was  no  further  invest i (ration  done  between  the 
time  they  confessed  in  the  summer  of  1973  in  the  CAB  survey  and  the 
time  that  the  investigation  was  actually  initiated  once  again,  that  the 
reason  for  that  delay  is  because  you  were  waiting  for  information,  or 
leads,  or  any  assistance  that  the  Special  Prosecutor  might  give  you. 
Is  that  correct  ? 

Mr.  Stout.  I  couldn't  tell  you  all  the  reasons.  As  I  say  we  had 
other 

Mr.  Bakes.  Is  that  one  of  the  reasons  ? 

Mr.  Stout.  I  think  that  would  be  a  factor,  that  we  would  want  to 
avail  ourselves  of  whatever  evidence  and  information  was  available 
from  the  Special  Prosecutor,  and  we  did.  We  went  over  and  saw  the 
Braniff  file. 

Mr.  Bakes.  Well,  the  Braniff  case  was  a  significant  case  I  take  it. 

Mr.  Stout.  It  certainly  was. 

Mr.  Bakes.  Well,  it  was  also  a  case  that  closed  on  November  5, 
1973.  So,  let  me  ask  you  this,  it  is  a  significant  case,  it  was  closed  on 
November  5.  Wouldn't  it  have  been  proper  procedure  to  obtain  the 
approval  or  concurrence  of  the  Chairman  on  November  5  when  you 
closed  this  significant  case  ? 

Mr.  Stout.  We  never  got  any  approval  from  the  Chairman  to  close 
a  case. 

Mr.  Bakes.  Never? 

Mr.  Stout.  Not  that  I  recall. 

Mr.  Bakes.  Well,  Mr.  Hadlock  has  testified,  and  I'll  read  from  his 
transcript  on  page  953  of  the  transcript  of  March  21,  one  line  18,  be- 
ginning on  line  16. 

Mr.  Stout.  What  page  is  that  ? 

Mr.  Bakes.  This  is  the  March  21  transcript. 

]\Ir.  Stout.  AMiat  page? 

Mr.  Bakes.  Page  953  beginning  on  line  16. 

Senator  Kennedy.  What  were  the  procedures  for  closing  the  files  in  1973? 
Are  you  familiar  with  those? 

Mr.  Hadlock.  Yes.  Sometime  during  the  time  1  was  with  the  Board,  which 
was  about  3  years.  Dick  and  I  decided  that  the  burden  of  signing  off  individually 
either  he  or  I  on  each  and  every  closed  file  was  unnecessary.  We  had  stacks  of 
files  2  feet  high  on  our  desks  every  day  or  so  when  they  were  closed  for  very 
inconsequential  reasons;  and  the  division  directors  had  authority  to  close  the 
files  without  our  signature  unless  there  is  a  controversy  between  them  as  to 
whether  it  should  be  closed  or  they  thought  it  was  of  such  significance  that  it 
should  be  brought  to  our  attention. 

That's  the  end  of  his  testimony. 

My  question  is  whether  or  not  this  case  was  of  such  significance  that 
it  should  have  been  brought  to  the  Directors'  attention  before  closing 
it  on  November  5,  1973  ? 

Mr.  Stout.  Well,  I  understood  you  to  say  the  "Chairman's  atten- 
tion." Maybe  if  you  want  liim  to  go  back  and  read  that.  I  mean  my 
answer  was  based  on  my  understanding  that  you  asked  why  we  didn't 
coordinate  this  with  the  Chairman  for  closing. 

Mr.  Bakes.  No;  I  think  I  was  talking  about  the  division  directors. 
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Mr.  Stout.  Well,  I  think  you  said  Chairman. 

Mr.  Bakes.  I'll  read  it  over ;  page  953 

Mr.  Stout.  I  understand  that. 

Mr.  Bakes.  Beginning  at  line  16 — Oh,  in  my  question.  I'm  sorry. 
I  apologize.  What  I  meant  to  say  it,  wasn't  the  procedure  to  bring  this 
to  the  attention  of  the  Director  of  the  Bureau  of  Enforcement,  the 
Deputy  Director  of  the  Bureau  of  Enforcement,  or  the  Director's 
Office  before  cases  of  this  significance  were  closed  ? 

Mr.  Stout.  Well,  I  don't  think  it  was  the  procedure.  I  think  that 
we  tried  to  keep  the  directors  fully  informed  as  possible,  and  I  may 
have  mentioned  it  to  him  and  he  might  not  have  focused  on  it  because 
he  was  in  the  midst  of  going  over  his  member  of  the  Board,  and  I  don't 
know  what  may  have  been  done;  but  I  would  say  that  normally  I 
would  have  told  him,  the  Director  about  it.  Now,  I  have  no  recollection 
whether  I  did  in  this  case  or  not. 

Mr.  BuRSTEiN.  Excuse  me.  May  I  say  something  to  Joe  ? 

Mr.  Bakes.  Sure. 

[Discussion  off  the  record.] 

Mr.  Bakes.  Let  me  just  state  for  the  record  that  Mr. — What  is  your 
name,  sir  ? 

Mr.  BuRS'PEiN.  Burstein. 

Mr.  Bakes.  We  went  off  the  record  at  Mr.  Burstein's  request,  and 
Mr.  Burstein  engaged  in  a  discussion  with  Mr.  Stout,  and  I  just 
thought  since  we  were  talking  about  matters  that  related  to  our  in- 
quiry, that  we  should  go  back  on  the  record  immediately. 

Mr.  Bakes  [resuming.]  Let  me  ask  you  again,  Mr.  Stout,  do  you 
recall  whether  or  not  you  brought  the  fact  that  you  concurred  in  the 
closing  of  the  Braniff  case  on  November  5, 1973,  to  the  attention  of  the 
Director  of  the  Bureau  of  Enforcement  ? 

Mr.  Stout.  I  have  no  recollection  either  way  other  than  I  might  say 
that  I  tried  to  keep  the  Director  as  fully  informed  as  I  could,  and  it 
certainly  would  have  been  my  attention  then  and  now  to  let  him  know 
that  the  case  had  been  closed.  Now,  I  don't  remember  whether  I  told 
him,  and  I  don't  know  whether  he  recalls  that  I  did,  either  way ;  but 
there's  another  source  of  information  that's  available  on  cases  closed, 
and  this  would  be  known  to  Mr.  Weldon,  and  the  Director,  and  the 
other  division  chiefs. 

As  I  mentioned,  we  had  our  file  system  on  a  computer  at  that  time. 
So,  we  would  have  a  printout  of  the  cases  opened  and  the  cases  closed. 
So,  at  the  end  of  the  month  there  should  have  been  a  printout  on  the 
closing  of  this  case.  I  mean  that  would  just  be  for  the  information  of 
the  key  people  over  and  beyond  my  telling  them  individually. 

Now,  going  back  to  the  Braniff  case,  that  particular  case  was  closed, 
but  I  think  it's  clear  from  what  I  have  said  before  that  that  didn't 
mean  the  end  of  the  investigation. 

Mr.  Bakes.  Do  you  recall  whether  or  not  anybody  asked  you  or  told 
you  to  close  any  or  all  of  these  cases  that  were  closed  on  November  5, 
1973. 

Mr.  Stout.  No  ;  I  have  covered  that  pretty  well  and  I  am  going  to 
stand  by  what  I  have  said  before. 

Mr.  Bakes.  Which  is  what  ? 

Mr.  Stout.  Which  is  I  don't  recall,  but  I  gave  you  my  comments 
as  to  what  I  thought  may  have  happened. 
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Mr.  Bakes.  So,  you  don't  recall  anybody  telling  you,  or  asking  you, 
or  directing  you  to  close  any  or  all  of  these  cases  on  November  5, 1973. 

Mr.  Stout.  No;  it  was  strictly  an  administrative  process  as  far  as 
I  am  concerned. 

Mr.  Bakes.  Do  you  recall  discussing  the  closings  of  these  cases  on  or 
about  November  5,  1973,  around  that  same  period  of  time  with  anyone 
in  the  Bureau  of  Enforcement  ? 

Mr.  Stout.  No ;  other  than  as  I  said  I  believe  I  talked  to  Knudson 
about  it  and  told  him  to  close  it.  I  think  that  is  probably  the  extent 
of  it. 

Mr.  Bakes.  Other  than  that  you  have  no  recollection  of  discussing 
the  closing  of  these  cases  with  anybody  in  the  Bureau  of  Enforcement. 

Mr.  Stout.  No. 

Mr.  Bakes.  Do  you  recall  discussing  the  closing  of  these  cases  on  or 
about  November  5,  1973,  or  around  that  period  of  time  w^ith  anybody 
outside  the  Bureau  of  Enforcement  ? 

Mr.  Stout.  No. 

Mr.  Bakes.  Apart  from  whether  you  discussed  the  cases  did  you 
have  any  communication  of  any  sort  either  written  or  oral  from  which 
you  concluded  that  the  cases  should  be  closed  on  November  5,  1973? 

Mr.  Stout.  No. 

Mr.  Bakes.  Were  you  ever  told  by  anyone  or  was  it  communicated 
to  you  by  anyone  that  the  Formal  Proceedings  Division  would  not  or 
should  not  review  the  cases  that  were  closed  on  November  5,  1973? 

Mr.  Stout.  No;  and  I  think  that  actually  the  summary  that  was 
made  was  given  to  Mr.  Weldon  and  he  reviewed  that. 

Mr.  Bakes.  Well,  you  are  talking  about  back  in  August  1973;  is 
that  correct? 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  At  that  time  did  you  indicate  to  Mr.  Weldon  that  the 
summary  you  gave  him  was  partial,  and  incomplete,  and  that  there 
was  more  investigation  to  be  done  on  it  ? 

Mr.  Stout.  Yes ;  but  not  for  the  reason  that  he  testified  to.  We  had  a 
couple  of  carriers  that  we  hadn't  gotten  to  as  yet.  The  chief  executive 
was  out  of  the  country  or  there  was  some  hitch,  and  so  the  summary 
was  incomplete  to  that  extent. 

Mr.  Bakes.  Did  you  tell  him  that  at  that  time  ? 

Mr.  Stout.  I  believe  I  did.  I  have  no  recollection  of  the  details  of 
our  convei-sation. 

Mr.  Bakes.  Now,  Mr.  Stout  is  there — do  you  have  any  additional 
information  or  knowledge  that  would  relate  to  the  closing  of  these 
cases  in  1973  which  you  have  not  yet  already  testified  to  which  would 
be  helpful  and  relevant  to  our  inquiry  ? 

Mr.  Stout.  No  ;  I  don't,  sir. 

Mr.  Bakes.  Now,  Mr.  Gingery  assumed  the  Bureau  of  Enforcement's 
directorship  on  November  28, 1973.  Is  that  correct  ? 

Mr.  Stout.  It  was  the  later  part  of  November. 

Mr.  Bakes.  Can  you  tell  us  what  you  told  Mr.  Gingery  about  these 
political  campaign  contribution  investigations  and  cases  when  he  took 
over  as  Director? 

Mr.  Stout.  Well,  I  don't  recall  the  details.  I've  read  his  statement, 
and  I  am  sure  that  when  he  came  in  I  did  talk  to  him  about  this  investi- 
gation, which  I  thought  was  unusual.  It  was  the  largest  one  in  the 
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number  of  carriers  that  we  have  undertaken ;  and  then  he's  said  in  his 
statement  that  he  asked  to  see  a  sample  of  one  of  the  files,  and  I  showed 
that  to  him.  He  miglit  not  have  focused  on  this,  but  I  believe,  and  I 
can't  recall  this,  but  I  really  believe  that  I  must  have  told  him  that  the 
files  were  in  the  safe.  I  am  sure  that  he  understood  by  the  words  that  he 
used  in  his  statement  that  there  were  all  these  other  files  because  he 
asked  for  a  sample,  which  indicates  one  of  many,  one  of  a  number. 

Mr.  Bakes.  Do  you  recall  when  you  showed  him  the  sample  whether 
you  just  showed  him  the  questionnaire  or  the  entire  file  ? 

Mr.  Stout.  I  believe  I  would  have  shown  him  the  whole  file  because 
otherwise 

Mr.  Bakes.  Do  you  recall  that  ? 

Mr.  Stout.  No. 

Mr.  Bakes.  Is  it  possible  then  that  you  could  have  just  shown  him 
the  questionnaire  and  no  additional  material  ? 

Mr.  Stout.  That's  possible,  but  I  would  have  had  to  physically 
unbound  these  files  and  taken  the  one  out.  I  think  it's  possible  that  I 
showed  him  the  whole  file,  but 

Mr.  Bakes.  "VVliich  particular  file  did  you  show  him  ? 

Mr.  Stout.  I  don't  remember,  but  it  seems  to  me  that  when  you  and 
I  were  talking  about  this  before  it's  in  his  statement  that  it  was  the 
Reeve  of 

Mr.  Bakes.  You  have  a  copy  of  that  statement ;  don't  you  ? 

Mr.  Stout.  Yes. 

Mr.  Bakes.  Well,  back  to  what  you  told  him  when  he  came  on  as 
Director.  Do  you  recall  telling  him  that  an  industrywide  probe  or 
survey  had  been  conducted  with  regard  to  political  campaign 
contributions  ? 

Mr.  Stout.  Well,  I  don't  recall  it,  but  I  certainly  believe  that  I 
would  have  told  him  that  because  I  was  very  interested  in  seeing  us  go 
forward  on  this,  too,  I  mean  we  had  put  a  lot  of  this  into  this  investi- 
gation, and  I  wanted  to  see  it  developed  into  the  formal  stage,  and  I 
also  felt  that,  you  know,  this  Special  Prosecutor  thing  was  kind  of  one- 
sided. They  had  come  over  and  seen  all  of  our  files  and  we  hadn't  seen 
any  of  theirs. 

So,  later  Mr.  Gingery,  and  Alterman,  and  I  went  over  and  examined 
the  files  that  the  Special  Prosecutor  had. 

Mr.  Bakes.  And  did  you  tell  Mr.  Gingery  that  this  industrywide 
probe  was  done  by  sending  investigators  to  airline  officials  with  a 
questionnaire  ? 

Mr.  Stout.  I  don't  recall. 

Mr.  Bakes.  Did  you  tell  Mr.  Gingery  that  it  was  all  done  in  a  very 
short  period  of  time,  or  a  period  of  a  week,  or  10  days,  or  whatever 
period  of  time  it  was  ?  Do  you  remember  telling  him  that  ? 

Mr.  Stout.  No;  I  don't  recall  it,  and  I  don't  recall  whether  he  as  the 
new  Director  asked,  you  know,  for  any  information  or  details  as  to  all 
of  this. 

Mr.  Bakes.  Did  you  tell  him  that  the  Chairman's  office  had  requested 
the  Bureau  of  Enforcement  to  do  the  probe  and  to  do  it  in  the  manner 
that  it  was  done  ?  Did  you  tell  him  that  ? 

Mr.  Stout.  I  don't  recall  that  I  did. 

Mr.  Bakes.  Did  you  tell  him  that  three  carriers  had  admitted  to 
contributions  during  the  survey  ? 
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Mr.  Stout.  Yes;  I  believe  I  did.  I  don't  recall  the  details  of  our  con- 
versation, but  I  believe  I  did.  I  think  he  said  that,  didn't  he  in  his 
statement  ? 

Mr.  Bakes.  Well,  the  statement  speaks  for  itself.  I  am  just  trying  to 
find  out  what  you  told  him. 

Mr.  Stout.  No;  I  don't  recall. 

Mr.  Bakes.  Did  you  tell  him  that  some  carriers  had  refused  to  an- 
swer some  of  the  questions  during  the  course  of  the  survey  ? 

Mr.  Stout.  I  don't  recall  that  either. 

Mr.  Bakes.  Did  you  tell  him  that  one  carrier  had  admitted  to  a  con- 
tribution to  a  State  political  campaign  ? 

Mr.  Stout.  I  don't  remember  whether  I  did  or  not  ?  I  think  that  we 
were  going  back  and  forth  with  BAS,  Bureau  of  Accounts  and  Statis- 
tics, later  and  that  he  was  probably  aware  of  that.  I  am  not  sure.  Of 
course  I  couldn't  speak  for  him. 

Mr.  Bakes.  You  say  he  was  probably  aware  of  it.  Do  you  know 
whether  he  was  aware  of  it  ? 

Mr.  Stout.  No  ;  I  don't.  I  just  thing  as  Director  he  would  have  known 
what  was  going  on  there  between  two  bureaus. 

Mr.  Bakes.  But  you  never  told  him  about  this  that  you  can  recall. 

Mr.  Stout.  I  wouldn't  say  that  I  never  told  him. 

Mr.  Bakes.  That  you  can  recall. 

Mr.  Stout.  That  I  can  recall ;  yes. 

Mr.  Bakes.  Did  you  tell  Mr.  Gingery  that  all  of  the  cases  except 
American  Airlines  had  been  closed  on  November  5  ? 

Mr.  Stout.  I  don't  recall  that  either.  I  mean  all  of  these  particulars 
as  to  my  discussions  with  him  I  just  don't  have  any  recall  on,  but  I 
might  say  that  this  printout  on  that  information  should  have  been  made 
known  to  him  on  that  too,  because  at  the  end  of  November  there  would 
be  a  computer  printout  as  to  the  cases  closed. 

Mr.  Bakes.  Did  you  tell  him  whether  or  not  the  probe  in  July  or 
August  of  all  the  carriers  w^as  thorough  or  complete  ?  Did  you  charac- 
terize it  for  him  in  any  way  ? 

Mr.  Stout.  Not  that  I  recall. 

Mr.  Bakes.  Did  you  show  him  a  copy  of  the  memo  from  Mr.  O'Melia 
to  Mr.  Timm  on  August  8  ? 

Mr.  Stout.  I  don't  recall  that  either.  We  kept  a  lot  of  that  material 
in  a  separate  envelope  that  Mr.  Weldon  was  aware  of,  and  that  was  in 
the  safe  too,  but  I  don't  remember  whether  I  told  him  about  that 
or  not. 

Mr.  Bakes.  Did  you  show  him  a  copy  of  the  memo  from  Mr.  Timm 
to  Mr.  O'Melia  of  August  10, 1973  ? 

Mr.  Stout.  Not  that  I  recall. 

Mr.  Bakes.  Other  than  the  sample  that  you  have  just  described 
did  you  give  him  any  other  material  or  files  to  review  regarding  the 
industrywide  probe? 

Mr.  Stout.  Well,  he  only  asked  for  a  sample  and  I  don't  recall 
whether  he  ever  asked  subsequently  to  see  any  of  the  other  files. 
So 

Mr.  Bakes.  So,  you  don't  recall  giving  him  any  other  files. 

Mr.  Stout.  I  don't  recall  that  I  brought  any  others  to  him  and  said, 
"Here  is  a  stack  of  10  carriers." 
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Mr.  Bakes.  Were  you  ever  told  by  anybody  or  was  it  ever  communi- 
cated to  you  by  anybody  that  you  should  not  or  it  would  be  best  if  you 
did  not  give  Mr.  Gingery  a  full  briefing  when  he  came  on  as  the  head 
of  the  Bureau  of  Enforcement  ? 

Mr.  Stout.  I  can  answer  that  one.  Definitely  not. 

Mr.  Bakes.  Did  you  tell  him  that  Mr.  Rickey  had  been  instructed  by 
Mr.  O'Melia  to  impound  all  the  files  in  the  safe  or  put  all  the  files  in 
the  safe  for  safekeeping  ?  Did  you  tell  him  that  fact  ? 

Mr.  Stout.  I  don't  recall  whether  I  did  then  or  not.  I  think  in  his 
statement  he  says  that  I  told  him  later  that  the  files  that  Mr.  O'Melia 
had  requested  that  the  files  or  the  material  put  into  the  safe  for 
security. 

Mr.  Bakes.  Later  do  you  mean  when,  what  period  of  time? 

Mr.  Stout.  That  was  shortly  before  his  death. 

Mr.  Bakes.  Let  me  ask  you  this  Mr.  Stout,  as  best  as  you  can  answer 
this,  I  mean,  were  you  disappointed  at  all,  in  whole  or  in  part,  with  the 
industrywide  probe  that  had  been  done  in  the  summer  of  1973? 

Mr.  Stout.  No;  because  as  I  have  mentioned  before,  this  was  an 
unusual  inquiry  in  so  many  ways.  We  started  out  without  a  single  lead 
and  we  only  knew  that  one  official  of  one  airline  had  made  an  illegal 
contribution.  Yet  we  set  out  to  inquire  into  all  of  the  others  as  to 
whether  a  similar  contribution  had  been  made.  Bear  in  mind  that 
there  were  almost  40  carriers  and  when  we  say  "officials"  there  must  be 
a  couple  thousand  officials  of  our  carriers,  officials,  and  directors,  and  so 
forth. 

So,  when  we  went  out  and  we  picked  up  this  Braniff  information, 
and  that  came  after  we  set  up  the  investigation,  and  as  I  say  I  believe 
that  it  may  have  been  a  constructive  effect  of  our  investigation.  I  don't 
know,  and  when  we  developed  without  any  advance  information  or  lead 
of  an  illegal  contribution  by  a  third  carrier,  then  I  thought  that  was 
pretty  good.  I  certainly  didn't  feel  that  there  couldn't  have  been 
others,  but  at  that  time  we  had  no  evidence  of  it;  no  leads,  and  that  I 
hoped  that  later  we  might  get  something  from  the  Special  Prosecutor 
to  develop  other  cases.  All  in  all  with  our  staff  limitations  I  thought 
that  we  did  a  pretty  good  job. 

Mr.  Bakes.  Now,  moving  to  1975,  while  Mr.  Gingery  was  still  alive, 
did  you  ever  express  to  Mr.  Gingery  that  you  were  disappointed  in  the 
1973  industrywide  probe  or  investigation  ? 

Mr.  Stout.  No.  I  think  that,  you  know,  like  an  investigator  you 
always  want  to  see  something  brought  to  fruition,  but  of  course  there 
are  other  factors  I  recognize  that  are  involved,  and  I  wanted  to  see  us 
go  ahead  with  these  cases.  I  think  we  have  gone  way  beyond  the  polit- 
ical contribution  in  some  cases,  like  in  one  of  the  carriers,  I  understand 
this  is  of  public  record  and  I  am  not  going  to  mention  any  names,  but 
we  sought  to  develop  or  to  uncover  what  Mr.  Gingery  referred  to  as  a 
subterranean  river  of  money,  and  a  diversion  of  money,  and  so  forth ; 
and  I  think  that  that  took  a  considerable  amount  of  time,  but  I  can  say 
that  I  am  happy  to  see  that  we  have  filed  complaints  against  American 
and  Braniff  because  it  took  considerable  time  to  develop  the  evidence 
that  was  used  in  those  cases. 

Mr.  Bakes.  So,  in  1975  you  never  told  Mr.  Gingery  in  words  or  in 
substance  that  you  were  disappointed  with  the  July-August  1973  probe 
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or  investigation  of  the  airlines  for  political  campaign  contributions. 
Is  that  correct  ? 

Mr.  Stout.  I  don't  recall  telling  him  that.  Is  there  something  in  his 
statement  to  that  eilect  ? 

Mr.  Bakes.  You  read  his  statement.  You  have  a  copy  of  his  state- 
ment. I  am  just  asking  you  whether  you  have  a  recollection  of  telling 
that  to  Mr.  Gingery. 

Mr.  Stout.  That  I  was  disappointed  in  the  results  ? 

Mr.  Bakes.  That's  right. 

Mr.  Stout.  I  don't  recall  that. 

Mr.  Bakes.  Did  you  ever  in  1975  tell  Mr.  Gingery  why  you  closed 
the  cases  on  November  5  and  why  the  cases  had  been  closed? 

Mr,  Stout.  Well,  I  didn't  have  all  the  information  when  I  talked  to 
him.  He  asked  me  about  that. 

Mr.  Bakes.  What  was  your  response  ? 

Mr.  Stout.  Well,  I  told  him  that  I  did  recall  the  material  had  been 
picked  up  while  I  was  away  on  a  trip  and  then  the  cases  were  closed, 
but  it  wasn't  unusual  to  close  out  multiple  respondent  cases.  At  the  time 
I  think  they  were  opened  probably  on  the  same  day  too. 

Mr.  Bakes.  OK,  let  me  ask  the  question.  That's  helpful,  but  I  want  to 
get  a  responsive  answer  to  the  question.  Did  you  ever  tell  Mr.  Gingery 
in  1975  either  in  words  or  in  substance  that  you  closed  those  cases  be- 
cause you  assumed  the  O'Melia  order  to  Kickey  to  impound  the  files 
m",ant  that  the  investigations  should  be  closed  ?  Did  you  ever  tell  that 
to  Mr.  Gingery? 

Mr.  Stout.  I  don't  recall  saying  that.  I  think  I  told  him  that  I 
thought  that  the  other  cases  were  dormant  and  because  we  had  no 
further  information  or  leads  at  that  time,  that  I  didn't  consider  that 
a  further  investigation  was  precluded. 

Mr.  Bakes.  So,  is  it  correct  to  say  that  you  do  not  recall  telling 
Mr.  Gingery  in  1975  that  you  closed  the  cases  because  you  assumed  that 
the  O'Melia  order  to  impound  the  files  meant  that  the  investigations 
should  be  closed  ?  Is  it  correct  that  you  do  not  recall  saying  that  either 
in  those  exact  words  or  in  substance  to  Mr.  Gingery  ? 

Mr.  Stout.  I  can't  recall  that. 

Mr.  Bakes.  Did  you  in  1975  ever  tell  Mr.  Gingery  that  you  were 
sorry  that  you  hadn't  informed  him  of  the  fact  that  the  campaign 
contribution  cases  had  been  closed  on  November  5, 1973  ? 

Mr.  Stout.  I  don't  recall  that.  I  may  have.  I  mean  if  he  didn't 
have  that  information,  then  I 

Mr.  Bakes.  Well,  do  you  recall  saying  that  to  Mr.  Gingery  ? 

Mr.  Stout.  No  ;  I  don't. 

Mr.  Bakes.  Mr.  Stout,  what  conversations  did  you  have  with  Mr. 
Gingery  on  these  matters  shortly  before  his  death?  Can  you  try  to 
reconstruct  that,  what  telephone  conversations  you  had  with  him  or 
what  conversations  in  person  you  had  with  him  ? 

Mr.  Stout.  Well,  I  didn't  have  any  in  person.  He  called  me  one  night 
about  this. 

Mr.  Bakes.  What  night  was  that  ? 

Mr.  Stout.  It  was  the  Friday  before  his  death. 

Mr.  Bakes.  Let  me  help  you.  The  Friday  before  his  death  was 
February  14,  so,  we  can  use  that  as  a  benchmark,  if  you  wish.  So, 
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around  that  period  of  time,  but  prior  to  his  death,  let's  say  within  2 
or  3  weeks  prior  to  his  death,  could  you  relate  to  us  as  best  you  can, 
recollect  each  and  every  telephone  conversation  you  had  with  Mr. 
Gingery,  or  conversations  you  had  with  him  in  person  regarding. the 
matters  that  we  have  discussed  here  today  ? 

Mr.  Stout.  This  is  3  weeks  before  his  death  ? 

Mr.  Bakes.  Yes. 

Mr.  Stout.  I  don't  recall  that  I  had  any. 

Mr.  Bakes.  I  am  saying  in  that  period  of  time ;  3  weeks  prior  to  his 
death. 

Mr.  Stout.  As  I  say  I  don't  recall  that  I  had  any  conversations  with 
him  in  person  or  by  telephone  except  this  one  night  when  he  called. 
You  said  it  was  February  14.  All  I  know  it  was  a  Friday. 

Mr.  Bakes.  Can  you  tell  us  about  that  conversation  ? 

Mr.  Stout.  Well,  he 

Mr.  Bakes.  Approximately  what  time  in  the  evening  was  it  ? 

Mr.  Stout.  Well,  I  don't  know.  It  was  after  supper.  It  must  have 
been  about,  it  must  have  been  around  8  o'clock  or  so. 

Mr.  Bakes.  Did  he  call  you  ? 

Mr.  Stout.  He  called  me ;  right. 

Mr.  Bakes.  And  could  you  relate  what  you  said  to  him  and  what  he 
said  to  you  ? 

Mr.  Stout.  Well,  he  said 

Mr.  Bakes.  During  the  course  of  the  conversation. 

Mr.  Stout.  Well,  he  just  said  that  they  had  found  all  of  these  files 
had  been  closed  out  at  one  time,  and  that  they  were  located  in  the 
safe.  That's  when  I  told  him  that  they  were  there  for  security  and 
that  the  material  had  been  collected  and  put  in  the  safe  at  the  request 
of  Mr.  O'Melia  to  Mr.  Rickey  while  I  was  on  a  trip,  and  I  didn't 
recall.  I  checked  later  and  it  was  a  trip  to  Europe. 

Mr.  Bakes.  What  did  he  say  ?  Did  he  ask  you  why  you  closed  those 
cases? 

Mr.  Stout.  Well,  I  don't  think  he  did. 

Mr.  Bakes.  He  didn't  ask  you  why  the  cases  were  closed  ? 

Mr.  Stout.  Well,  it  seems  to  me  that  he  referred  to  somebody  else 
closing  the  cases,  and  I  had  forgotten  the  details  of  the  closing,  and  of 
course  I  have  since  seen  a  copy  of  the  closing  sheet. 

Mr.  Bakes.  Well,  did  he  ask  you  in  that  conversation  why  the  cases 
were  closed  or  ask  you  to  explain  to  him  what  knowledge  you  had 
regarding  the  case  and  the  closing  of  the  cases  ?  Did  he  ask  you  for  that 
information  ? 

Mr.  Stout.  He  may  have.  I  don't  remember.  I  don't  think  I,  you 
know,  actually  knew.  I  mean  some  of  the  circumstances  that  I  am 
telling  you  here  involved  information  and  procedures  that  I  have 
described  before,  but 

Mr.  Bakes.  Did  you  tell  him  in  any  way,  did  you  give  him  any  rea- 
son or  explanation  as  to  why  the  cases  had  been  closed  or  how  they  got 
closed  ? 

Mr.  Stout.  I  don't  think  so.  The  two  things  that  stick  out  in  my 
mind  were  telling  him  about  the  material  being  picked  up  which  I 
have  just  mentioned  and  by  considering  that  the  files  were  dormant 
because  no  further  investigation  was  being  made  in  that  period. 


2465 

Mr.  Bakes.  Was  there  anything  else  in  the  conversation  that  you 
can  recall  ?  Now,  this  is  Friday,  February  14,  right? 

Mr.  Stout.  Yes. 

Mr.  Bakes.  The  phone  conversation  with  Mr.  Gingery.  Anything 
else  that  you  can  recall,  Mr.  Stout  ? 

Mr.  Stout.  Well,  he  was  very  upset  and  told  me  that,  you  know, 
that  they  had  been  looking  into  this,  but  I  couldn't  be  much  help  to 
him. 

Mr.  Bakes.  Did  he  tell  you  why  he  was  upset,  Mr.  Stout  ? 

Mr.  Stout.  Well,  he  was  upset  because  he  hadn't  been  aware — he  said 
he  hadn't  been  aware  of  these  files  before  now  and  that  they  were  lo- 
cated in  the  safe. 

Mr.  Bakes.  In  that  conversation  did  you  say  anything  to  him  to  the 
effect  that  you  were  sorry  that  you  hadn't  informed  him  of  the  fact 
that  the  cases  had  been  closed  ? 

Mr.  Stout.  I  may  have,  but  I  don't  recall. 

Mr.  Bakes.  Were  you  in  fact  sorry  that  you  hadn't  informed  him  ? 

Mr.  Stout.  I  would  be,  because  when  he  came  in  I've  always  tried  to 
be  as  helpful  as  I  can,  to  every  Director,  and  if  I  omitted  giving  him 
any  information  that  I  should  have,  then  I  would  regret  it.  I  guess, 
you  know,  it's  something — that  it  is  a  human  mistake.  If  I  didn't  tell 
him  this,  then  I  would  be  sorry  that  I  didn't ;  but  there  certainly  was 
no  thought  of  not  telling  him.  I  sure  want  to  make  that  clear. 

Mr.  Bakes.  Is  there  anything  else  in  this  Friday  night  conversation 
that  you  can  recall  ? 

Mr.  Stout.  That's  about  it,  unless  you  have  something  specific  in 
mind. 

Mr.  Bakes.  Did  you  have  any  other  phone  conversations  with  Mr. 
Gingery  before  his  death  other  than  the  Friday  phone  call  ? 

Mr.  Stout.  Yes;  I  called  him  Saturday. 

Mr.  Bakes.  Approximately  what  time  ? 

Mr.  Stout.  I  don't  know.  It  was  about  midafternoon. 

Mr.  Bakes.  Was  he  at  his  home  ? 

Mr.  Stout.  Yes ;  he  was  at  his  home. 

Mr.  Bakes.  And  what  was  the  purpose  for  calling  him? 

Mr.  Stout.  Well,  I  told  him  about  the  political  contribution  investi- 
gation that  had  been  made — oh,  the  1968  campaign,  I  think. 

Mr.  Bakes.  That  was  the  extension  of  credit  to  the  various  political 
candidates,  some  Democrats,  some  Republicans  ? 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  What  was  the  purpose  in  calling  him  regarding  that  ? 

Mr.  Stout.  Well,  after  I  talked  to  him  the  preceding  night,  I  just 
thought  that,  you  know,  he  would  want  to  know  the  background  on 
everything  that  could  be  related. 

Mr.  Bakes.  How  was  that  related  in 

Mr.  Stout.  Well,  it  was  a  political  type  of  investigation.  I  just 
thought  that  he  might  like  to  know  about  it. 

Mr.  Bakes.  Is  this  an  investigation  that  he  hadn't  been  aware  of 
before  then  as  far  as  you  knew  ? 

Mr.  Stout.  That's  right.  I  mean  it  was  one  that  had  been  made  7 
years  earlier.  Of  course  since  that  time  the  Board  had  adopted  credit 
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reporting  requirements ;  and  we  made  a  subsequent  check  of  that  and 
found  that  there  had  been  no  problems. 

Mr.  Bakes.  Well,  regarding  this  extension  of  credit  investigation, 
did  you  or  did  you  not  have  a  previous  conversation  with  him  regard- 
ing part  or  whole  of  this  investigation,  this  extension  of  credit 
investigation  ? 

Mr.  Stout.  Oh,  yes ;  I  did. 
Mr.  Bakes.  When  was  that  ? 

Mr.  Stout.  That  was  about  in —  I  think  it  was  about  in  August 
1974 ;  and  I  mentioned  that  those  files  were  in  the  safe. 

Mr.  Bakes.  So,  he  had  already  been  aware  of  it. 

Mr.  Stout.  That's  right,  he  was  aware  of  it. 

Mr.  Bakes.  Then  why  did  you  mention  it  to  him  in  1974  ? 

Mr.  Stout.  Well,  there  again  it  was  because  it  was  all  in  the  political 
area;  and  at  that  time  he  told  me  that  the  Braniff  and  American  cases 
had  been  signed  over  to  the  Legal  Division,  and  he  made  that  assign- 
ment for  us.  Of  course  I  was  happy  to  hear  that  because  we  had  been 
involved  in  a  very  extensive  investigation. 

Mr.  Bakes.  So,  Mr.  Gingery  told  you  in  August  of  1974  that  the 
American  and  Braniff  cases,  and  those  are  the  1973  cases,  had  been 
assigned  to  formal  proceedings  or  Legal  Division. 

Mr.  Stout.  That's  right. 

Mr.  Bakes.  And  when  you  proceeded  to  tell  him  about  the  extension 
of  credit  investigation  regarding  the  1968  political  campaign. 

Mr.  Stout.  Yes. 

Mr.  Bakes.  An  why  did  you  tell  him  about  that  ? 

Mr.  Stout.  Well,  because  they  were  inactive  cases  and  I  thought 
he  had  wanted  to  see  them.  So,  I  said,  "We  would  make  an  analysis 
of  it,"  and  I  assigned  an  investigator  to  do  that. 

Mr.  Bakes.  Well,  did  he  ask  you  to  make  an  analysis  of  them  after 
you  had  told  him  about  the 

Mr,  Stout.  I  don't  know  if  he  asked  me  or  if  I  offered  to  do  it,  but 
we  were  going  to  go  ahead  and  make  an  analysis  on  it. 

Mr.  Bakes.  Essentially  you  told  him  because  you  wanted  to  inform 
him  of  it. 

Mr.  Stout.  Yes,  but  I  think  that  if  a  phone  call 

Mr.  Bakes.  Well,  could  we  just  stay  on  this  for  1  minute.  So,  you 
informed  him  in  August  of  1974  of  the  extension  of  credit  investiga- 
tion regarding  the  1968  campaign,  and  either  you,  or  he,  or  both  of  you 
jointly  decided  that  a  review  and  an  analysis  of  those  files  would  be  in 
order  and  appropriate,  and  that  that  would  be  done. 

Mr.  Stout.  Yes. 

Mr.  Bakes.  Did  you  bring  the  other  dormant  cases,  inactive  cases 
that  were  then  in  the  safe,  the  1973  cases  that  had  been  closed,  to  his 
attention  at  that  time  also  ? 

Mr.  Stout.  No,  I  didn't. 

Mr.  Bakjis.  Why  not  ? 

Mr.  Stout.  Well,  there  wasn't  anything  further  to  develop  on  them. 

Mr.  Bakes.  Well,  was  there  anything  further  to  develop  on  the 
extension  of  credit  investigation  that  you  thought  was  new  and  that 
deserved  to  be  brought  to  his  attention  ? 

Mr.  Stout.  No  ;  I  guess  the  reason  is  also  that  I  thought  that  he 
knew  about  all  of  these  cases.  I  didn't  know  that  he  was  unaware  of 
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them  until  he  called  me  that  night  because  we  had  talked  about  these 
cases,  some  of  them. 

Mr.  Bakes.  Which  ones  did  you  talk  about? 

Mr.  Stout.  Well,  the  Flying  Tiger  and  also  I  believe,  the  Con- 
tinental. I  don't  know.  We  were  talking  in  terms  of  an  industry-wide 
investigation  that  was  made  when  we  went  over  to  the  Special 
Prosecutor. 

Mr.  Bakes.  Was  the  review  and  analysis  of  the  extension  of  credit 
file  in  fact  undertaken  after  the  conversation  was 

Mr.  Stout.  That's  what  I  was  going  to  add  when  you  told  me  to 
hold  up. 

Mr.  Bakes.  I  see. 

Mr.  Stout.  I  told  him,  "You  know,  it  probably  wouldn't  be  worth 
the  time  now."  I  mean  those  cases  were  7  years  old.  The  Board  had 
after  our  investigation  come  out  with  a  credit  reporting  requirement 
which  was  intended  to  resolve  some  of  these  problems.  So  far  as  I  know 
it  did,  and  I  checked  a  couple  of  years  ago;  and  also  one  of  the  prob- 
lems was  on  the  lease  of  the  aircraft,  which  was  something  between  a 
wet  lease  and  a  dr\'  lease,  and  it  wasn't  based  on  any  specific  tariff  rate, 
and  that  had  been  resolved  in  some  formal  waivers  that  the  Board 
had  granted  permitting  carriers,  all  carriers  to  provide  this  kind  of 
service,  recognizing  that  the  candidate's  requirement  was  some  what 
unusual  and  that  this  provision  had  to  be  made.  So,  I  didn't  think  at 
that  date  that  the 

Mr.  Bakes.  Which  date  was  this,  August? 

Mr.  Stout.  No,  this  was  in  Februarv.  I  mean  on  further  thought  of 
the  thing  I  told  him  that  I  wouldn't  think  that 

Mr.  Bakes.  Let  me  see  if  I  can  understand  this.  In  August  1974 
you  had  informed  him  of  the  extension  of  credit  investigation  regard- 
ing the  1968  campaign,  and  that  either  individually  or  in  conjunction 
with  you  it  was  nevertheless  decided  that  some  kind  of  review  and 
analysis  of  these  files  would  be  undertaken.  The  next  contact  you  had 
with  Mr.  Gingery  on  this  was  February  15.  1975,  when  you  called  him 
on  a  Saturday  morning  or  afternoon  to  tell  him  that  on  further  anal- 
ysis you  thought  it  was  not  necessary  to  undertake  the  analysis  that 
had  been  decided  to  be  undertaken  in  August  1974. 

Mr.  Stout.  Yes. 

Mr.  Bakes.  That  was  the  purpose  of  the  phone  call  ? 

Mr.  Stout.  Yes.  Well,  he  may  have  mentioned  this  when  he  called 
me  Friday  night.  I  don't  remember  or  not.  Anyway  that  was  my 
thought  on  those  cases,  that  because  of  the  age  and  these  other  sub- 
sequent actions  that  it  wouldn't  warrant  further  effort  on  our  part ;  but 
I  kind  of  had  these  cases  on  my  mind  when  I  talked  to  him  in  August, 
and  that  is  when  I  asked  him  about  the  analysis.  He  said,  "Go  ahead." 
I  assigned  that  to  an  investigator,  the  one  that  you  mentioned,  you 
read  from  Radleloff;  and  he  didn't  do  the  assignment,  and  he  was 
called  out  on  another  investigation.  So,  we  put  the  files  back  into  the 
safe  for  security.  I  didn't  want  to  leave  them  out  unprotected.  So,  that 
never  got  done. 

Mr.  Bakes.  Xow,  in  your  Saturday,  February-  15.  1975,  conversation 
with  Mr.  Gingery,  other  than  the  extension  of  credit  files  and  investi- 
gation regarding  the  1968  political  campaign,  was  there  anything  else 
discussed  by  you  and  Mr.  Gingery  in  that  conversation  ? 
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Mr.  Stout.  That's  about  all  I  can  recall. 

Mr.  Bakes.  Was  there  anything  else  said  with  regard  to  the  1973 
political  campaign  contribution  investigation  or  the  closing  of  the  files, 
in  the  Saturday  conversation  with  Mr.  Gingery  on  February  15  ? 

Mr.  Stout.  Well,  I  think  he  said  in  his  statement  that  1  used  the 
word  "impounded"  and  I  looked  that  up  in  the  dictionary  and  saw  that 
the  term  wasn't  as  broad  as  I  had  thought.  So,  it  was  probably  an 
unfortunate  choice  of  word,  but  I  did  describe  this  to  him,  and  told 
him  what  had  happened,  that  this  had  been  done  in  my  absence,  that 
the  files  had  been  picked  up,  I  mean  the  material  put  into  the  safe, 
which  was  not  unusual  because  any  sensitive  type  of  material  was  often 
put  into  the  safe. 

Mr.  Bakes.  Now,  again  in  your  February  15,  Saturday,  conversation 
with  Mr.  Gingery,  did  you  tell  him  in  words,  or  substance,  or  expressed 
to  him,  or  communicated  to  him  that  you  were  disappointed  or  un- 
happy with  the  1973  investigation  of  political  campaign  contributions 
by  carriers  ? 

Mr.  Stout.  I  don't  recall,  and  I  don't  believe  I  would  because,  I 
mean,  I  have  made  the  comments  that  I  thought  we  did  a  good  job 
considering  our  staff. 

Mr.  Bakes.  And  in  that  February  15  conversation  with  Mr.  Gingery, 
did  you  express  to  him  in  any  way,  any  reason,  or  explanation,  or 
description  of  why  the  cases  were  closed  in  November  1973  ? 

Mr.  Stout.  No  ;  in  fact,  one  thing  that  comes  to  mind  is  that  I  didn't 
really  focus  on  this  then  and  I  told  him  that  I  would  get  more  infor- 
mation, and  maybe  talk  to  some  of  the  other  investigators;  and  I  be- 
lieve he  told  me,  you  know,  not  to  bother. 

Mr.  Bakes.  Was  that  in  the  Saturday  conversation  that  he  told  you 
that? 

Mr.  Stout.  That  was  in  the  Friday. 

Mr.  Bakes.  Is  there  anything  else  in  the  Saturday  conversation  that 
you  could  remember  discussing  with  Mr.  Gingery  ? 

Mr.  Stout.  No  ;  my  recollection  is  that  it  related  entirely  to  the  1968 
campaign. 

Mr.  Bakes.  Well,  were  there  any  further  conversations  after  the 
Saturday  conversations  ?  You  related  two,  one  on  Friday,  February  14, 
1975,  and  one  on  Saturday,  February  15, 1975. 

What  further  conversations  did  you  have  with  Mr.  Gingery? 

Mr.  Stout.  That  was  the  last  one  I  had. 

Mr.  Bakes.  Mr.  Stout,  is  there  anything  else  you  would  like  to  add  ? 
I  am  finished.  I  don't  have  any  more  questions  at  this  time.  I  mean  if 
there  is  anything  that  you  want  to  add  now  by  way  of  statements, 
or  documents,  or  anything  else,  you  can  do  that;  but  let  me  say  this 
may  prompt  further  questions  depending  on  what  you  say. 

Why  don't  we  take  a  short  break. 

Mr.  Stout,  OK.  Is  it  all  right  if  I  talk  with  Mr.  Burstein  ? 

Mr.  Bakes.  Certainly. 

[Whereupon  a  short  recess  was  taken.] 

Mr.  Bakes.  We  just  took  a  short  break.  Is  there  anything  that  you 
want  to  add,  Mr,  Stout  ? 

Mr,  Stout.  No  thank  you, 

Mr  Bakes,  All  right,  that  will  conclude  the  deposition, 

[Thereupon,  at  2  p,m.,  the  taking  of  the  deposition  ceased.] 
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certificate  of  notary  public 
State  of  Virginia 
County  of  Fairfax,  88: 

I,  Gerald  Van  Bremen,  the  officer  before  whom  the  foregoing  deposition  was 
taken,  do  hereby  certify  that  Joseph  Stout,  whose  testimony  appears  in  the 
foregoing  deposition,  was  duly  sworn  by  me,  a  notary  public  in  and  for  the  State 
of  Virginia  at  large ;  that  the  testimony  of  said  witness  was  recorded  by  me  by 
stenotype  and  thereafter  reduced  to  typewritten  form  under  my  direction ;  that 
said  deposition  is  a  true  record  of  the  testimony  given  by  said  witness ;  that  I 
am  neither  counsel  for,  related  to,  nor  employed  by  any  of  the  parties  to  the 
action  in  which  this  deposition  was  taken ;  and,  further  that  I  am  not  a  relative 
of,  or  employee  of,  any  attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  the  action. 

[seal]  Gerald  Van  Bremen. 

Notary  public  in  and  for  the  State  of  Virginia  at  large. 

My  Commission  expires  October  23, 1978. 
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Involvement  with  industry  before  and  after  service  with 

CAB 818 

Office  of  the  Consumer  Advocate,  CAB 695, 1053 

Procedural  slowness 108, 127,  629,  699, 826 

Travel  vouchers 1395 

Consumer  affairs : 

Airlines'  failure  to  disclose  lowest  fares 801,  821, 1141 

Baggage  handling.  766, 790,  836, 1062, 1070, 1073,1109, 1120, 1124 

CAB  staff  white  paper 1073 

Complexity  of  passenger  contract 762, 772,  831, 1065, 1120 
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Consumer  affairs — Continued 

Complexity  of  fares 802,  822,  840,  854, 1061, 1070, 1110, 1127 

CAB  staff  white  paper 1063 

Deceptive  fares 803 

Office  of  the  Consumer  Advocate,  CAB 695, 1053 

Overbooking 768,802,1118 

Overcharging 825,843,850,856,861,864 

Pets 830,  848, 1130 

Slowness  of  CAB  to  act  on  consumers'  petitions 838,  839, 861 

Cost  of  regulation : 

Estimates  of  the  costs  induced  by  the  CAB 25, 

27,59,83,457,1151 

Inherent  in  the  nature  of  regulation 75,77,86,89 

Cross  subsidy :  see  Deregulation,  effects  of ;  small-town  service 
Deregulation,  effects  of : 

Aircraft  manufacture  industry 586,633 

Airline   financing 2238,2240,2284 

Chaos,  possibility  of 29,  58,  65,  678 

Destructive  competition,  possibility  of 9, 

82, 92,  675, 1162, 1187, 1189 

Fares 35,52,102,466,537,552,671,743 

Frequency  of  service 589,603,612,633 

Interline  network 13,29,58,107,120,585,633,669 

Number  of  airlines 65.  453,  465,  549.  584,  602,  631, 1218 

Safety    10,28,56,65,457,482,632,678,692,1161 

Small-town  service  (cross  subsidy) 8, 

26,  57,  101,  105,  114,  497,  545,  552,  556,  621,  631,  667,  672,  683, 
691, 703, 1142, 1188, 1194, 1216, 1248, 1253 

Air  Transport  Ass'n.  study  and  evaluations 139 

United  Airlines  studies 635 

Transition  to  deregulation 80,  677,  687,  692 

Unfair    competition    and    predatory    pricing,    possibility 

of I—  10,  26,  40,  82,  92, 458,  585 

Economies  of  scale  in  airline  industry 453,682,1233 

Economists,  general  consensus  on  deregulation 79 

Efficiency  (technical  efficiency) 64, 

477, 610, 1212, 1233, 1345, 1349 

Elasticity  (price)  of  air  transport  demand 1211 

Fares: 

Authority  of  CAB  to  set 6 

Competition,  reasons  for  lack  of 6, 

20,  60,  581, 1179, 1189, 1205, 1235 

Discount  and  promotional 1182, 1352 

Domestic  Passenger  Fare  Investigation 104, 

495,  499, 1196, 1207, 1335 

Inability  to  lower  particular  fares 1182, 1340 

Inability  to  lower  all  carrier's  fares 1211, 1212, 1342 

Load-factor  standard 41, 

120, 1192, 1211, 1324. 1329, 2271 
Seating  configuration  standards—  547, 1224, 1230, 1331, 1353 
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Fares — Continued 

Efficiency  standards 1239, 1334 

Fare  flexibility 109,495,501,503,1235,1354 

Zone  of  reasonableness 6, 1185 

General-fare  increases 113, 1151 

Based  on  industry  average 502,  508 

Informal  communication  of  CAB  policy 1155, 1225 

Procedure  for  setting,  pre-DPFI 51 

Route  entry,  interrelationship  with ' 7, 

57,  671,  679,  690, 1185, 2267 

Gingery,  William  M.,  letter  to  the  subcommittee 2300 

Industry  entry 11,  69, 465,  '537,  565,  647,  657,  664 

Intrastate  airlines : 

Factors  which  differ  from  CAB-regulated  airlines : 

Food,  lack  of 460,489 

Higher-density  markets 493,  515,  611 

Interlining,  lack  of 448,459,461,488 

Labor  costs 462, 489,  516 

Weather   492,515 

Fares 68,102,437,446,454,1150 

Service  and  flight  frequency 444,449,590,605 

Lazarus,  Monte 1363 

Legislation,  need  for 16,29,57,583,665 

Load-factor  standards:  see  Fares,  Domestic  Passenger  Fare 

Investigation,  load-factor  standards. 
Mcintosh,  Colin,  "Airline  Profits  .  .  .  Why  Delta?  .  .  .  And 

Wliy  Not  Eastern?" 1345 

Mergers,  reasons  for 38 

Military  air  transport  service 475 

Northeast  corridor,  potential  for  intrastate-like  service.  512,  517,  523 

Pacific  Southwest  Airlines 458,487,584,587,601 

Pan  Am 560,637 

Passengers,  see  Consumer  affairs,  this  index 
"Pulsifer  Committee"  (CAB  Special  Staff  on  Regulatory  Re- 
form)       1382 

Rate  of  return  on  investment  (ROI)  : 

CAB  emphasis 1367 

CAB  12-percent  standard 1180, 1211, 1331 

Equity  cost 2284a 

Historical 666,1332 

Market    (ROI) 1181 

Route  Entry : 

CAB  authority  (convenience  and  necessity) 11 

Domestic  Route  System  (CAB  staff  study,  1974) 547, 

548,  579,  634,  654,  670,  697, 1368 

Interrelationship  with  fare  flexibility 7, 

57,  671,  679,  690, 1185,  2267 

Moratorium  of  1969-74 540, 

546,  553,  576,  582,  634,  648,  652,  674,  689,  696, 729, 730 
Proposals  for  liberalized  entry : 

Liberalized  entry 110,548,582,592,621,1355,1764 
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Route  Entry — Continued 
Service  competition : 

Described   6,23,40,61,455,680,1184,1193 

Examples   791,1115 

Seating  configuration,  see  Fares,  Domestic  Passenger  Fare  In- 
vestigation^ seating  configuration  standards. 

Southwest   Airlines 526, 1242 

Supplemental  Airlines : 

Charter  restrictions 12,25,365,1280 

Discriminatory  enforcement  against  by  the  CAB 938, 1132 

Travel  clubs 866, 1132 

CAB  Order  7^9-70,  ordering  the  cessation  of  Air  Club 
International  869 

Wisner,  Ralph  L 1359 
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